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J.  T.  Carroll  v.  Missouri,  Kansas  &  Texas  Railway  Company 

OP  Texas. 

Decided  June  21,  1902. 

Seleaae  of  Claim— Consideratioii— Employment. 

While  a  release  of  claim  for  injuries  received,  executed  in  consideration  of  an 
agreement  by  the  railway  company  to  give  employment  to  the  injured  party 
''for.  such  time  only  as  may  be  satisfactory  to  said  company,"  does  not  of  itself 
show  a  consideration  such  as  would  bar  a  recovery  for  the  injuries,  yet  where 
the  company  has  given  the  injured  party  employment  under  such  agreement  of 
release,  this  will  constitute  a  sufficient  consideration  therefor. 

Appeal  from  Hill.    Tried  below  before  Hon.  William  Poindexter. 

Wear,  Morrow  &  Smiihdeal,  for  appellant. 

T,  S.  Miller  and  Ramsey  &  Odell,  for  appellee. 

TEMPLETON,  Associate  Justice. — Carroll  sued  the  railway  com- 
pany to  recover  damages  on  account  of  injuries  sustained  by  him  while 
employed  in  the  service  of  the  company  as  brakeman.  The  defendant 
pleaded  a  release,  which  reads  thus  : 

"The  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas :  Wliere- 
as,  on  or  prior  to  the  4th  day  of  October,  1900,  I  the  undersigned,  J.  T. 
Carroll,  of  Hillsboro,  Texas,  was  an  employe  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  and  as  such  employe  was  engaged 
as  freight  brakeman;  and  whereas,  on  or  about  the  4th  day  of  October, 
1900,  as  aforesaid,  I,  the  undersigned,  received  certain  injuries  whilst  in 
the  service  of  said  company  at  or  near  West,  Texas,  as  follows:  Had 
head,  arm,  back,  and  knee  bruised  by  striking  telegraph  pole  while 
hanging  on  side  of  car,  for  which  such  injuries  and  damages  resulting 
to  me  therefrom,  I  claim  to  have  a  demand  against  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas ;  and 

''Whereas,  said  claim  and  demand  has  been  compromised  and  adjusted 
by  and  between  myself  and  said  company;  now,  therefore,  in  considera- 
tion of  the  employment  by  said  company  for  such  time  only  as  may  be 
satisfactory  to  said  company,  I  do  hereby  acknowledge  full  settlement, 
payment  and  satisfaction  of  all  claims  and  demands  against  the  company 
Vol.  30  Civil— 1. 
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for  injuries  and  damage  aforesaid,  and  do  hereby  fully  release  and  dis- 
charge said  company  from  any  and  all  claims  of  whatever  kind  and 
character  I  may  have  on  account  of,  or  arising  from  said  injuries. 

"Witness  my  hand  this  15th  day  of  October,  1900.  J.  T.  Carroll. 
Witness:     W.  N.  King,  L.  C.  Allen." 

The  plaintiff  pleaded  in  avoidance  of  said  release  that  it  was  without 
consideration.  The  trial  judge  held  that  a  consideration  was  shown 
and  instructed  a  verdict  for  the  defendant. 

The  consideration  stated  in  the  release  is  an  agreement  on  the  part 
of  appellee  to  give  employment  to  appellant  "for  such  time  only  as  may 
be  satisfactory  to  said  company."  The  written  contract  does  not  fix 
the  term  of  employment,  and  the  option  to  fix  the  term  was  not  given 
to  appellant,  but  was  reserved  by  appellee.  Where  the  term  of  employ- 
ment is  thus  left  indefinite,  either  party  may  put  an  end  to  it  at  will 
and  without  cause.  Railway  v.  Scott,  72  Texas,  70 ;  Railway  v.  Morris, 
recently  decided  by  this  court  and  not  yet  reported ;  Railway  v.  Winton, 
7  Texas  Civ.  App.,  57;  Railway  v.  Wilson,  24  S.  W.  Rep.,  686.  See  also 
Machine  Co.  v.  Smith,  15  N.  W.  Rep.  (Mich.),  906;  Manufacturing  Co. 
V.  Ellis,  35  N.  W.  Rep.  (Mich),  841;  Singerley  v.  Thayer,  2  Atl.  Rep. 
(Pa.),  230.  Appellant  did  not  by  the  conditional  promise  of  employ- 
ment acquire  any  valuable  or  enforcible  right,  and  the  release  on  its 
face  shows  no  such  consideration  as  would  be  sufficient  to  bar  a  recovery 
herein. 

Appellant  was  injured  on  October  5,  1900.  He  returned  to  work 
about  ten  days  later.  After  he  had  been  at  work  three  or  four  days 
the  release  above  mentioned  was  presented  to  and  was  signed  by  him. 
He  continued  to  work  for  about  a  month  when  he  voluntarily  resigned. 
It  was  a  rule  of  appellee  not  to  keep  anyone  in  its  employ  who  had  been 
injured  in  its  service  unless  he  would  release  his  claim  for  damages, 
and  appellant  was  acquainted  with  the  rule.  We  think  it  must  be 
held  that  the  work  done  by  appellant  after  the  release  was  executed  was 
done  under  the  contract  of  employment  evidenced  by  that  instrument. 
Appellee  actually  gave  appellant  employment  for  a  time  and  paid  him 
wages  for  services  rendered  by  him.  The  employment  was  given  in  con- 
sideration of  the  release  by  appellant  of  his  claim  for  damages.  This 
constituted  a  valuable  and  sufficient  consideration  for  the  release.  Rail- 
way V.  Sullivan,  48  S.  W.  Rep.,  598.  There  being  no  controversy  as  to 
the  facts  the  trial  judge  was  justified  in  giving  the  peremptory  instruc- 
tion. 

The  judgment  is  affirmed. 

Affirmed, 


G.  N".  By.  Co.  v.  Lehman. 


International  &  Great  Northern  Railway  Company  v. 
John  A.  Lehman  and  Wife. 

Decided  January  22,  1902. 

1. — Charge — ^Jury — ^Error. 

The  jury  can  not  be  supposed  to  have  understood  that  a  charge  did  not  mean 
what  it  said  because  it  laid  down  a  proposition  of  law  which  was  radically  wrong 
and  contradictory  of  the  law  announced  in  other  parts  of  the  instructions. 

2.— Same. 

A  charge  which  stated  that  a  railroad  company  was  not  responsible  for  in- 
jury  to  persons  on  its  track  which  could  not  be  avoided  by  ordinary  care,  but 
that  this  ''would  not  excuse  the  nmning  over  a  person  upon  the  track,"  pre- 
sented reversible  error. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below  be- 
fore Hon.  J.  C.  Scott. 

&  R.  Fisher  and  J.  H.  Tallichet,  ioT  appellant. 

Monta  J.  Moore  and  Hefley,  McBride  &  Watson,  for  appellees. 

KEY,  Associate  Justice. — This  is  a  statutory  action  by  a  father  and 
mother  to  recover  damages  resulting  from  the  death  of  their  child,  al- 
leged to  have  been  caused  by  the  negligence  of  the  railroad  company. 

We  sustain  the  eleventh  assignment,  and  reverse  the  judgment  on  ac- 
coimt  of  aflSrmative  error  in  the  third  paragraph  of  the  trial  court^s 
charge  to  the  jury,  which  reads  as  follows: 

"3.  The  defendant,  as  a  railroad  company,  had  a  right  to  run  their 
trains  upon  the  track,  and  are  not  responsible  for  injury  done  to  persons 
on  the  same  that  could  not  be  avoided  by  the  use  of  ordinary  and  rea- 
sonable care  and  diligence.  This,  however,  would  not  excuse  the  run- 
ning over  of  a  person  on  the  track.  It  was  the  duty  of  the  servants  and 
agents  of  the  defendant  in  charge  of  a  running  train  on  its  track,  at  all 
times,  and  especially  in  passing  through  towns  and  villages,  and  in  ap- 
proaching crossing  places  on  its  track  where  people  were  accustomed  to 
pass,  to  keep  a  lookout.  It  was  also  the  duty  of  said  servants  and  agents 
in  running  a  train  into  and  through  a  town  or  village,  to  operate  the 
same  at  a  rate  of  speed  as  a  person  of  ordinary  prudence  would  have 
done  under  similar  circumstances." 

The  objection  urged  to  this  charge  is  that  it  instructed  the  jury  that 
the' use  of  ordinary  and  reasonable  care  and  diligence  by  the  defendant 
would  not  excuse  the  running  over  of  a  person  on  the  track.  This 
criticism  is  well  founded.  The  second  sentence  in  this  charge  must 
have  been  understood  by  the  jury  (because  it  can  not  properly  be  con- 
strued otherwise)  as  placing  a  limitation  upon  the  right  referred  to,  and 
the  doctrine  of  nonliability  announced  in  the  preceding  sentence.  It  is 
no  answer  to  this  construction  of  the  charge  to  say  that  because  it  an- 
nounced a  proposition  of  law  radically  wrong,  judges  and  lawyers  might 
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reach  the  conclusion  that  the  court  did  not  mean  what  it  said.  Charges 
are  written  for  the  information  of  jurors,  who  are  laymen;  and,  while 
presumed  to  be  men  of  average  intelligence,  are  not  supposed  to  know 
whether  a  particular  proposition  announces  a  correct  rule  of  law  or  not. 
It  is  true,  as  pointed  out  in  the  appellees^  brief,  that  in  other  and  sub- 
sequent portions  of  the  court's  charge,  the  law  on  the  subject  referred 
to  was  correctly  stated ;  but  in  no  place  did-  the  court  refer  to  and  with- 
draw or  correct  the  error  committed  in  the  paragraph  of  the  charge 
quoted  above.  This  left  the  court's  charge  contradictory  in  different 
paragraphs,  and  the  jury  without  any  proper  rule  for  their  guidance. 
They  could  say  that  one  paragraph  of  the  charge  read  one  way  and 
another  the  opposite;  and  not  knowing  which  was  correct,  they  might 
select  either  or  neither.  Baker  v.  Ash,  80  Texas,  361 ;  Railway  v.  Rob- 
inson, 73  Texas,  277 ;  Pound  v.  Turck,  95  U.  S.,  461 ;  Sullivan  v.  Rail- 
way, 88  Mo.,  169. 

We  express  no  opinion  upon  the  merits  of  the  Case  as  developed  by 
the  testimony,  but  decide  against  appellant  on  the  other  points  of -law 
presented  in  its  brief. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 
Nettie  Bryant  et  al. 

Decided  February  6,  1902. 

1.— Pleading— -Negligence— Proziixiate  Cause. 

Allegations  that  injury  to  one  loading  a  car  on  the  track,  caused  one  car 
to  run  against  another  thereon,  which,  in  turn,  was  alleged  to  be  caused  by 
negligence  of  the  railway  company  in  constructing  the  track  with  too  steep  a 
grade  for  safety,  were  not  demurrable  on  the  ground  that  such  a  result  was 
not  to  be  anticipated  from  such  construction. 

8.— Jury— Weight  of  Evidence. 

The  jury,  as  judges  of  the  weight  of  evidence,  must  determine  therefrom 
whether  the  act  of  the  injured  person  causing  his  injury  was  the  result  of 
terror. 

8.— Railway  Company— Use  of  Track  by  Others. 

A  railway  company  is  responsible  for  the  negligence,  not  only  of  its  own 
servants,  but  of  others  permitted  to  move  cars  over  its  track,  as  e.  g.  the  em- 
ployes of  a  cotton  mill  moving  cars  for  its  purposes. 

4.~-Contributor7  Negligence — Acting  Under  Terror. 

Contributory  negligence  is  not  to  be  imputed  to  one  who,  acting  in  an  emer- 
gency under  sudden  terror,  chooses  a  means  of  avoiding  danger  which  results 
in  his  injury. 

5. — Negligence — Acting  on  Information. 

Where  a  person  was  injured  while  loading  a  car,  it  is  immaterial  by  whom 
the  car  was  pointed  out  to  him,  if  it  appears  that  he  was  loading  the  right  one, 
nor  was  it,  in  such  case,  error  to  defendant's  prejudice  to  instruct  that  it  was 
responsible  for  the  acts  of  the  persons  pointing  out  such  car  though  they  were 
not  its  agents. 


G.  C.  &  S.  F.  Ey.  Co.  v.  Bryant.  5 

€.— Proximate  Cause — Charge. 

It  was  error 'in  the  charge  to  require  the  jury  to  find  that  acta  of  an  injured 
person  which,  if  they  existed,  necessarily  and  directly  caused  his  injury  were 
proximate  causes,  as  well  as  negligent  acts,  in  order  to  defeat  recovery. 

7.— Negligence— Moving  Cars— Duty  to  Look  Before  Moving  Them. 

Whether  it  was  negligence  in  persons  undertaking  to  move  cars  upon  a  track 
to  first  look  to  see  if  any  person  was  in  danger  therefrom  was  a  question  of 
fact,  and  the  duty  could  not  be  treated  by  the  charge  as  an  absolute  one. 

8.— Contributory  Negligence— Acting  Under  Fear— Charge. 

A  charge  upon  contributory  negligence  is  properly  refused  where  the  issue 
as  to  excuse  for  such  negligence  from  the  act  being  done  imder  sudden  fear  is 
involved  and  is  ignored  by  the  instruction. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Prendergast  &  Sandford  and  J.  W.  Terry,  for  appellant. 

D.  0.  Grantham,  J.  E,  Yantis,  and  Thos.  P.  Stone,  for  appellees. 

COLLABD,  Associate  Justice. — The  statement  of  the  nature  and 
result  of  the  suit  is  correctly  given  in  appellant's  brief,  as  follows : 

"This  suit  was  instituted  by  John  Bryant  against  the  appellant  and 
the  McGregor  Cotton  Oil  Company,  for  personal  injuries.  Bryant 
died,  and  Nettie  Bryant,  his  widow,  and  Clyde  Bryant,  his  daughter, 
were  substituted  as  parties  plaintiflE,  and  alleged  that  the  injuries  re- 
ceived resulted  in  the  death  of  John  Bryant.  Appellees  admitted  that 
the  general  demurrer  of  the  cotton  oil  company  was  good,  and  on  such 
admission  the  court  sustained  such  general  demurrer  and  dismissed  the 
case  against  that  company.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  appellees  for  $5000.  Appellant  moved  for  a  new 
trial  on  substantially  the  same  grounds  as  are  assigned  as  error,  which 
motion  was  overruled,  and  this  appeal  has  beerr  properly  prosecuted. 

"Plaintiff's  petition  substantially  alleged  that  on  September  25,  1899, 
John  Bryant  was  in  the  employ  of  the  McGregor  roller  mills,  and  that 
as  part  of  his  duty  he  was  required  to  load  and  unload  flour  and  other 
products  from  the  wagon  of  said  roller  mills  into  cars  on  the  track  of 
appellant,  and  in  the  discharge  of  his  duties,  on  the  above  named  date, 
he  with  a  load  of  bran  on  his  wagon  went  to  the  defendant  railway  com- 
pany's track,  at  the  usual  place  where  he  had  been  accustomed  to  load- 
ing bran,  where  he  found  an  empty  car  on  the  track,  and  started  to 
load  the  bran  from  his  wagon  into  the  car  for  the  purpose  of  shipment, 
at  which  time  an  agent  of  appellant  stopped  him  and  said  he  was  load- 
ing the  bran  in  the  wrong  car,  and  directed  him  to  load  the  bran  into  a 
box  car  standing  on  what  is  designated  and  known  as  the  ^McGregor 
Cotton  Oil  Mill  track,'  owned  and  controlled  by  appellant,  and  follow- 
ing the  instructions  of  said  agent  of  appellant,  he  commenced  loading 
the  bran  into  the  car,  and  while  so  engaged,  C.  H.  Murphy  and  T.  K.  L. 
Murphy,  who  were  employes  working  for  the  McGregor  cotton  oil  mill. 
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and  who  were  in  charge  of,  controlling,  managing,  and  operating,  as 
agents  of  the  appellants,  the  cars  on  said  track  at  the  time,  and  they 
knowing,  or  could  have  known  by  the  exercise  of  ordinary  care,  that 
Bryant  was  at  work  on  another  car  standing  on  the  same  track  with  the 
one  he  was  loading,  and  above  the  one  on  which  he  was  loading,  the 
track  being  on  an  incline  plane,  and  the  said  other  car  being  higher  than 
the  one  he  was  loading,  the  said  employes  and  agents  of  the  said  de- 
fendant knew  that  a  car  started  from  said  inclined  plane  toward  the 
one  where  said  John  Bryant  was,  would  go  at  a  very  rapid  rate  of  speed 
and  would  strike  the  cars  between  it  and  the  one  said  John  Bryant  was 
working  in,  tnd  cause  said  other  cars  to  strike  the  car  said  John  Bryant 
was  in,  this  said  car  being  attached  to  the  said  other  cars,  and  the  strik- 
ing of  said  cars  by  the  one  started  by  defendant's  agents  and  employes 
would  endanger  the  life  of  the  said  John  Bryant.  That  the  striking 
of  the  said  car  by  one  moving  at  such  a  rate  of  speed  as  the  one  started 
would  do,  was  calculated  to  cause  great  and  serious  injury  to  anyone 
situated  as  said  John  Bryant  was,  and  as  said  employes  and  agents  of 
the  defendant  knew  at  that  time,  but  said  agents  and  employes  of  de- 
fendant, disregarding  all  consideration  for  the  safety  and  rights  of  the 
said  John  Bryant,  and  in  a  reckless,  negligent,  and  careless  maimer, 
and  without  giving  any  signals  or  notice  of  movement  of  said  cars,  went 
to  said  car  standing  above  these  others  and  started  it  down  said  grade, 
and  giving  it  such  momentum  that  it  struck  the  cars  standing  above 
and  attached  to  the  one  John  Bryant  was  working  in,  and  the  striking 
together  of  said  cars  caused  such  a  loud  and  terrific  noise,  and  there 
being  no  one  on  said  moving  car  to  control  it  or  manage  or  check  its 
speed,  it  hit  the  other  car  with  terrible  and  violent  force  and  created 
such  a  noise,  caused  by  the  bumping  of  the  cars  together,  and  the  rapidity 
at  which  it  was  moving  caused  the  said  Jqhn  Bryant  to  be  greatly 
frightened  and  cause  him  to  fear  that  the  said  car  which  he  was  in  would 
be  thrown  off  the  tracks  and  thereby  cause  him  great  injury  and  probably 
destroy  his  life.  This  condition  caused  the  said  John  Bryant  to  attempt 
to  alight  from  said  car  onto  the  wagon,  and  he  did  leave  said  car,  but 
just  as  he  landed  on  said  wagon  from  said  car  the  said  team  hitched  to 
his  wagon  became  frightened  and  put  the  wagon  in  motion,  which,  to- 
gether with  the  movement  of  the  car,  caused  by  the  striking  of  it  with 
the  other  cars  that  were  in  motion,  caused  him  to  lose  his  balance  and 
hfe  was  propelled  to  the  ground  and  on  the  rocks  with  great  force  and 
violence,  thereby  greatly  injuring  said  John  Bryant,  from  the  effects  of 
which  his  death  afterwards  resulted. 

"The  plaintiffs  allege  and  charge  that  the  roadbed  and  track  of  the 
defendant,  the  Gulf,  Colorado  &  Santa  Fe  Eailway  Company,  at  the 
point  wliere  the  said  John  Bryant  was  injured  as  alleged,  and  all  along 
said  spur  track  had  been  negligently  constructed  in  such  manner  as  to 
constantly  imperil  the  lives  of  the  public  and  especially  said  John  Bry- 
ant and  others  situated  as  he  was  at  that  time,  in  this:  That  it  was 
constructed  so  that  there  was  a  steep  up  grade  and  inclined  plane  in  the 
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direction  from  where  said  John  Bryant  was  injured  to  the  point  where 
the  said  cars  were  turned  loose,  and  the  negligence  of  the  said  defend- 
ant in  so  constructing  its  said  track  and  roadbed  caused  the  injuries 
and  death  of  said  John  Bryant.  These  plaintiffs  further  allege  and 
charge  that  the  said  defendant  railway  company  was  negligent  in  this : 
That  it  knowingly  allowed,  and  permitted  and  authorized  the  servants 
and  employes  of  the  defendant,  the  McGregor  cotton  oil  mill,  to  use, 
run,  and  operate  its  cars  on  said  track,  when  it  was  known  to  said  rail- 
way company  that  they  were  not  experienced  men  in  the  operation  of 
trains  and  were  incompetent  to  use  and  operate  said  cars  with  safety  to 
the  public,  and  especially  the  said  John  Bryant  and  others  engaged  in 
the  business  which  he  was  then  employed  at,  and  the  said  defendant 
railway  company  is  liable  for  the  acts  of  the  said  servants  of  the  said 
McGregor  cotton  oil  mill  for  the  reason  that  they  were  permitted  and 
authorized  by  the  said  railway  company,  at  any  and  all  times  whenever 
requested  by  said  McGregor  cotton  oil  mill,  to  use  and  operate  said 
cars  on  said  track  for  the  benefit  of  both  of  said  defendants  herein. 
And  the  said  defendant  railway  company  by  acquiescence  had  for  many 
years  prior  to  said  injuries  to  said  John  Bryant  ratified  and  confirmed 
their  right  to  so  use  and  operate  such  cars  on  said  track,  and  had  in  all 
things  adopted  their  employment  in  this  way,  as  the  employment  and 
acts  of  their  own  servants." 

The  facts  show  that  the  deceased  was  hauling  bran  for  the  McGregor 
Boiler  Mills,  and  he  was  directed  by  the  mill  bookkeeper  to  load  a  car 
with  bran  on  defendant's  road.  He  got  a  wagon  load  of  bran  and  con- 
veyed it  to  defendant's  road,  and  was  directed  by  one  Dibble,  an  em- 
ploye of  defendant,  on  what  track  he  would  find  a  car  to  load  the  bran 
in,  which  was  a  switch  of  defendant's  road  for  use  of  the  McGregor  Cot- 
ton Oil  Company.  He  selected  a  car  on  the  switch,  and  while  unload- 
ing his  first  load,  Russell,  superintendent  of  the  oil  mill,  came  out 
where  deceased  was  at  work  unloading  the  bran  and  spoke  to  him.  Set- 
tler, an  employe  of  the  road,  seemed  to  be  taking  the  number  of  the  cars, 
and  he  also  came  near  where  deceased  was  at  work.  Deceased  was  en- 
gaged in  unloading  his  second  load  when  the  accident  occurred.  He 
was  using  trucks,  rolling  the  sacks  of  bran  back  to  the  end  of  the  car, 
his  wagon  standing  by  the  car  door  with  the  horses  (two)  hitched  to 
the  wagon,  not  tied.  He  knew  it  was  about  time  for  the  local  freight 
train  to  come  in,  and  looked  for  it  every  time  he  went  to  the  door.  He 
was  back  in  the  car  when  the  oil  company's  employes  turned  a  car  loose, 
and  he  (his  testimony  having  been  taken  after  suit  but  before  his  death) 
testified  that  they,  meaning  the  cars,  dumped  against  my  car."  He 
continued :  "I  thought  the  local  freight  had  run  in  without  my  knowl- 
edge, so  I  jumped  out  of  the  car  onto  my  wagon  and  fell  off  the  wagon 
and  broke  my  left  arm  near  the  hand,  and  mashed  my  hip  very  badly. 
I  think  one  of  the  oil  mill  hands  started  the  cars  down  the  track  that 
bumped 'my  car  and  scared  me.  When  the  bumping  of  the  cars  fright- 
ened me,  I  ran  to  the  door  of  the  car  and  jumped  onto  my  wagon.     The 
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side  track  where  the  ear  was  standing  was  lower  at  the  west  end,  and 
the  ears  started  by  the  employes  of  the  oil  mill  were  higher  up  the  track 
than  where  I  was.  There  were  several  cars  on  the  side  track,  and  I 
think  the  car  I  was  on  was  near  the  center  of  the  string  of  cars."  He 
says  on  cross  examination :  "The  car  that  came  down  the  track  did  not 
touch  the  car  I  was  in,  but  it  did  collide  with  the  other  cars  on  the  same 
track,  and  the  bumping,  rattling  noise  of  the  cars  was  what  frightened 
me  so  that  I  jumped.  I  did  not  know  no  injury  would  come  to  me  by 
remaining  in  the  car,  nor  did  I  take  time  to  theorize  whether  any  dan- 
ger would  come  to  me  or  not,  but  acted  on  the  first  impulses  of  the  mind 
and  jumped.  *  *  *  Just  as  I  landed  on  the  wagon  my  team  started, 
and  I  failed  to  gain  my  balance  and  fell  off  and  crippled  myself.  I  was 
accustomed  to  loading  and  unloading  cars  on  the  track  at  McGregor; 
had  been  so  engaged  several  years.  *  *  *  Of  course,  I  intended  to 
catch  the  team  and  fell  off  before  I  got  to  the  lines.'*  He  says :  **The 
sudden  bumping  of  the  cars  together  was  so  unexpected  to  me  that  I 
was  scared,  and  my  first  thought  was  to  get  out  of  the  car.  In  fact,  I 
don't  remember  that  I  took  time  to  think,  but  ran  to  the  door  and 
jumped  out."  He  was  watching  for  the  local,  knowing  it  was  about 
time  for  it  to  come  in.  He  had  just  looked  up  the  track  and  had  seen 
nothing  of  it,  but  did  not  know  but  that  it  had  run  in  very  rapidly  and 
had  struck  the  car  standing  on  the  track.  He  says:  *^My  horses  were 
not  easily  frightened  by  the  cars.  Had  used  the  same  team  a  long 
while  and  always  left  them  standing,  as  I  did  that  day.  *  *  *  I 
was  in  the  car  when  the  cars  began  bumping,  and  I  jumped  and  my 
team  jumped;  don't  know  for  certain  which  one  of  us  was  frightened 
first." 

There  was  other  testimony  to  the  effect  that  no  car  reached  the  car 
deceased  was  on.  The  servalits  of  the  oil  mill  turned  a  car  down  the 
track,  which,  colliding  with  another  car,  sent  it  down  the  track  near  to 
the  car  plaintiff  was  on,  if  it  did  not  strike  it.  Deceased  brought  this 
suit  and  his  depositions  were  taken,  but  he  died  before  trial. 

It  is  not  necessary  to  recite  other  testimony  at  this  time,  as  that 
stated  is  sufficient  to  show  the  issues  of  fact. 

Opinion. — 1.  We  find  no  error  in  the  overruling  of  defendant's  gen- 
eral demurrer  or  special  exceptions  to  the  petition.  If  the  track  was 
negligently  constructed  as  alleged,  and  that  condition  occasioned  the 
injuries  alleged,  defendant  would  be  charged  with  such  negligence. 

2.  Appellant  contends  that  the  verdict  is  contrary  to  the  law,  in 
that  the  great  preponderance  of  the  evidence  shows  that  Bryant  did  not 
jump  from  the  car  because  of  fright  and  terror,  but  that  he  jumped 
onto  the  wagon  to  stop  his  horses,  which  had  started  to  run  away.  The 
jury  were  the  judges  of  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  and  it  is  not  the  province  of  the  court  to  direct  what 
testimony  the  jury  should  believe  or  not  believe. 

3.  It  is  insisted  by  appellant  that  the  court  should  have  granted  a 
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new  trial  because  there  was  no  evidence  to  warrant  the  finding  that  the 
parties  who  moved  the  car  were  the  agents  or  servants  of  defendant,  or 
that  their  negligence  could  render  it  liable.  It  was  not  necessary,  in 
order  to  bind  defendant  for  the  negligence  alleged,  that  its  agents  and 
servants  in  its  immediate  employment  turned  the  car  loose  on  the  in- 
cline, so  causing  injury  to  Bryant.  The  oil  mill  people  were  using  the 
track  and  cars  with  the  consent  of  the  railway  company,  and  the  law  is 
that  a  railway  company  can  not  lease  its  road  to  another  without  au- 
thority of  statute,  so  as  to  relieve  it  from  its  obligation  to  the  public. 
Without  such  authority,  the  railway  company  would  be  liable  for  all 
acts  of  persons  to  whom  it  confides  the  operation  of  the  road.  Railway 
V.  Underwood,  67  Texas,  592,  693 ;  Eailway  v.  Moody,  71  Texas,  616. 

4.  It  is  claimed  by  appellant  that  the  court  should  have  granted  a 
new  trial  because  the  verdict  was  contrary  to  the  law  and  the  evidence, 
the  undisputed  evidence  showing  that  Bryant  was  never  in  danger  on 
the  car,  and  neither  the  employes  of  defendant  nor  of  the  mill  com- 
pany did  anything  that  caused  him  any  danger,  and  his  injuries  were 
not  the  result  of  anything  done  by  the  servants  of  the  mill  company  or 
the  railroad.  And  again  it  is  insisted  that  the  court  should  have 
granted  a  new  trial,  because  the  evidence  shows  Bryant  jumped  from 
the  car  when  there  was  no  necessity  therefor,  without  stopping  to  think, 
and  from  unreasonable  fright,  without  stopping  to  think  and  without 
taking  any  care,  when  the  undisputed  evidence  shows  he  was  in  no  dan- 
ger, and  the  evidence  shows  he  was  guilty  of  contributory  negligence, 
contributing  to  his  own  injury.  In  Bailway  v.  Neflf,  87  Texas,  309, 
our  Supreme  Court  quotes  with  approval  language  of  the  Alabama  court, 
in  Cook  V.  Parkham,  24  Alabama^  21,  as  follows:  "That  the  death  of 
the  slave  may  have  been  the  result  of  fright  or  want  of  presence  of  mind 
occasioned  by  circumstances  of  excitement,  confusion,  and  danger, 
brought  about  by  the  negligent  acts  of  the  defendants,  should  not  be 
imputed  to  him  as  a  fault,  nor  can  we  regard  it  in  any  sense  as  miscon- 
duct if  under  like  circumstances  one  should  mistake  the  best  means  of 
safety  and  lose  his  life  in  the  effort  to  preserve  it.^'  In  the  Neff  case, 
our  own  Supreme  Court  say:  "When  prudence  itself  is  destroyed  and 
judgment  yields  to  sudden  impulse,  when  there  is  neither  time  nor  ca- 
pacity to  reflect,  how  can  anyone  say  what  a  man  prudent  under  ordinary 
circumstances  would  do  if  he  should  be  so  situated?  The  rule  is  sound 
and  just  which  holds  the  party  guilty  of  negligence  responsible  for  the 
result,  if  that  negligence  has  caused  another  to  be  surrounded  by  such 
circumstances  as  to  him  appear  to  threaten  the  destruction  of  his  life 
or  serious  injury  to  his  person,  whether  that  person  be  prudent^  or  im- 
prudent, if  in  an  effort  to  save  his  life  he  makes  a  choice  of  means  from 
which  injury  results  and  notwithstanding  it  may  turn  out  that  if  he 
had  done  diflEerently,  or  had  done  nothing,  he  would  have  escaped  in- 
jury altogether.^' 

The  trial  court  in  the  charge  observed  the  rule  laid  down  in  the  Neff 
case,  which  is  the  law,  and  was  warranted  by  the  facts  in  so  doing.     So 
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we  do  not  believe  the  court  should  have  granted  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  law  and  the  evidence. 

5.  There  is  no  testimony  that  Bryant  was  loading  the  wrong  car; 
hence  it  is  immaterial  whether  defendant  pointed  out  the  car  to  him 
which  he  was  loading,  or  who  pointed  it  out  to  him.  It  was  evidently 
the  right  car  to  load.  The  foregoing  disposes  of  the  eleyenth  assign- 
ment of  error  adversely  to  appellant. 

6.  The  court  instructed  the  jury  to  the  effect  that  if  defendant, 
through  its  employes,  knew  the  employes  of  the  oil  mill  were  accus- 
tomed to  move  the  cars  near  its  mill  in  the  maimer  in  which  they  moved 
the  car  in  this  instance,  defendant  would  be  bound  by  the  acts  of  the 
employes  of  the  oil  mill;  and  that  if  defendant's  agent,  Carl  Dibble, 
at  the  time  he  stopped  Bryant  from  unloading  his  wagon  in  the  car 
where  he  first  began  unloading  near  the  depot,  told  Bryant  to  unload  in 
the  car  on  the  mill  switch  at  which  he  was  injured,  and  that  Bryant 
acted  on  such  instructions  in  going  to  the  switch  to  unload,  then  the  act 
of  Dibble  in  so  directing,  would  be  the  act  of  defendant.  Again  we  re- 
j)eat  that  there  was  no  attempt  to  show  Bryant  was  imloading  in  a  wrong 
car  when  he  was  hurt,  and  it  is  of  no  consequence  who  told  him  to  un- 
load where  he  did,  and  there  was  no  error  in  the  charge  detrimental  to 
appellant,  notwithstanding  there  may  be  no  evidence  showing  appellant 
knew  the  mill  employes  were  accustomed  to  move  cars  on  the  switch. 
Besides  tliis,  defendant  would  be  liable  for  injuries  caused  by  persons 
moving  the  cars  with  its  consent. 

7.  It  is  insisted  that  the  court  erred  in  charging  the  jury  as  follows : 
"If  you  believe  from  the  evidence  that  said  Bryant  was  well  acquainted 
with  the  situation  of  the  said  track  and  the  cars,  and  that  they  were 
constantly  being  moved  or  liable  to  be  moved  on  said  track  in  such 
manner  as  to  create  a  loud  noise,  and  that  such  noise  was  calculated  to 
frighten  his  horses  and  cause  them  to  run  away,  and  that  he  negligently 
left  them  unhitched  and  attached  to  his  said  wagon,  and  that  after  his 
said  horses  became  frightened  and  started  to  run,  he  carelessly,  and 
without  being  frightened,  as  alleged,  jumped  from  the  car  at  which  he 
was  at  work  onto  his  said  wagon,  without  regard  for  his  own  safety,  and 
in  so  doing  lost  his  footing  and  balance  and  fell  to  the  ground,  and  that 
such  acts  were  the  direct  and  proximate  cause  of  the  injuries  received 
by  him,  and  you  further  believe  said  conduct  and  acts  on  the  part  of 
said  John  Bryant  were  negligence  on  his  part,  and  that  but  therefor  he 
would  not  have  been  injured,  then  you  will  find  for  the  defendant,  al- 
though you  may  believe  that  the  defendant  was  guilty  of  the  several 
acts  of  negligence  charged  by  the  plaintiff.^^ 

We  must  say  that  it  was  error  to  require  the  jury  to  find  that  the 
acts  and  conduct  of  Bryant  enumerated,  if  found,  were  the  proximate 
cause  of  the  injuries  he  received.  Such  acts  would  necessarily  be,  if 
found  to  exist,  the  proximate  cause  of  the  injuries  sustained.  Eailway 
V.  Rowland,  90  Texas,  365 ;  Railway  v.  McCoy,  90  Texas,  265.     In  both 
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the  cases  cited,  the  Supreme  Court  reversed  and  remanded  for  a  sim- 
ilar error. 

8.  We  believe  the  qualification  made  by  the  court  to  a  special  charge 
asked  and  given  was  erroneous.  The  charge  asked  and  given  is  as  iol- 
lows :  'TTou  are  further  charged  that  before  you  can  find  for  the  plain- 
tiffs under  any  theory  of  the  case,  you  must  believe  from  the  evidence 
that  the  moving  of  the  cars,  as  alleged  in  plaintiff's  petition,  was  the 
direct  and  proximate  cause  of  the  injuries  to  the  said  John  Bryant. 
That  is,  you  must  believe  from  the  evidence  that  the  said  persons  mov- 
ing the  said  cars  ought  to  have  foreseen  that  as  a  result  of  such  moving, 
the  injuries,  or  some  such  similar  injuries,  to  the  said  John  Bryant 
would  probably  result.'' 

The  qualification  is  as  follows:  "In  connection  with  the  foregoing 
special  charge,  you  are  instructed  that  it  was  the  duty  of  the  persons 
moving  said  cars  to  have  looked  along  the  track  in  front  of  such  cars 
to  ascertain  if  anyone  was  in  danger  of  being  injured  thereby,  and  if 
you  believe  from  the  evidence  that  said  persons,  had  they  so  looked  down 
the  track  before  starting  said  cars,  could  have  seen  said  Bryant  by  exer- 
cising that  care  which  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  circumstances,  then  you  will  consider  said  special 
charge  and  the  entire  case  as  though  the  evidence  showed  that  said  per- 
sons moving  the  car  saw  said  Bryant  before  they  started  said  car  in  mo- 
tion, and  if  a  person  of  ordinary  care  and  prudence  would  have  foreseen 
that  as  a  result  of  so  moving  said  cars  said  Bryant  would  probably  be 
injured,  then  the  persons  moving  said  cars  ought  to  have  foreseen  said 
result,  but  if  a  person  of  ordinary  care  and  prudence  would  not  have 
foreseen  as  a  result  of  such  moving  that  said  Bryant  would  probably  be 
injured,  then  the  persons  moving  said  cars  ought  not  to  be  held  to  havQ 
foreseen  such  result." 

It  was  error  to  tell  the  jury,  as  in  the  qualification  to  the  charge 
asked,  that  it  was  the  duty  of  the  persons  m.oving  the  cars  to  have  looked 
along  the  track  in  front  of  such  cars  to  ascertain  if  anyone  was  in  dan- 
ger of  being  injured  thereby.  That  question  should  have  been  left  to 
the  jury.  Unless  a  duty  is  statutory,  it  is  wrong  to  charge  the  jury  that 
such  a  duty  is  required.  Eailway  v.  Waller,  62  S.  W.  Rep.,  554.  The 
court  should  not  tell  the  jury  that  certain  specific  acts  were  required  of 
the  persons  moving  the  cars.  Calhoun  v.  Railway,  84  Texas,  229,  and 
cases  cited;  Railway  v.  Box,  81  Texas,  674.  It  is  error  for  the  trial 
judge  to  define  duties,  neglect  of  which  would  be  negligence  in  the  ab- 
sence of  a  statute  defining  such  duties.  Railway  v.  Lee,  70  Texas,  496 ; 
See  2  Buckler's  Civil  Dig.,  527,  citing  numerous  cases  to  the  point; 
see  also,  57  Texas,  82;  60  Texas,  142;  62  Texas,  517. 

9.  It  is  assigned  as  error  that  the  court  refused  the  following  in- 
struction requested  by  defendant:  'TTou  are  further  charged  that  if 
you  believe  from  the  evidence  that  the  said  John  Bryant  left  his  team 
standing  at  or  near  the  said  car  hitched  to  his  said  wagon,  and  untied  or 
imsecured,  to  prevent  the  same  from  moving  off  and  running  away ;  and 
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you  further  find  that  he  jumped  from  the  said  car  onto  the  said  wagon 
after  the  said  team  had  started  to  move  oflf  and  run  away;  and  you  fur- 
ther believe  that  a  reasonably  prudent  person,  under  all  the  facts  and 
circumstances  surrounding  said  occasion  would  not  have  jumped  from 
the  said  car  onto  the  said  wagon  when  the  team  was  so  untied  and  unse- 
cured, and  when  the  said  team  had  so  started  to  move  off  and  run  away, 
then  and  in  that  event  you  will  find  for  the  defendant/' 

The  requested  charge  ignored  the  issue  of  imminent  peril  and  Bry- 
ant's reasonable  belief  of  such  peril.  The  same  may  be  said  of  requested 
charge  number  5  which  the  court  refused. 

10.  The  matter  of  notice  referred  to  in  the  twenty-fifth  assignment 
of  error  need  not  be  discussed,  as  plaintiffs  can  give  notice. 

In  the  foregoing  we  have  decided  all  material  issues  presented,  and  it 
is  not  necessary  to  notice  such  issues  but  once,  the'  ruling  necessarily  ' 
being  the  same. 

Because  of  the  errors  pointed  out,  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  P.  Dick  v.  J.  S.  Collins  et  al. 

Decided  May  10,  1902. 

1.— Judgment — Action  to  Set  Aside — Diligence. 

See  petition  in  an  action  to  set  aside  a  judgment  for  mistake  in  the  tes- 
timony of  witnesses,  held  subject  to  demurrer  because  of  failure  to  show  suffi- 
cient diligence. 

2. — Same — ^Degree  of  Diligence. 

Where,  after  it  has  become  apparent  to  a  party  that  he  must  fail  in  his 
suit,  he  neglects  to  avail  himself  of  all  the  means  at  his  disposal  to  arrest  the 
judgment  and  to  exhaust  every  legal  remedy  to  vacate  it  after  it  has  been  ren- 
dered, he  can  not  have  relief  in  a  proceeding  ,to  set  it  aside.  See  facts  illustrat- 
ing the  rule. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

Martin  &  Martin  and  Tarlton  &  Ayers,  for  appellant. 

F,  C.  Ilighsmith  and  McCall  <&  McCall,  for  appellees. 

STEPHENS,  Associate  Justice. — J.  S.  Collins  and  others  sued  J. 
F.  Dick,  January  16,  1900,  in  trespass  to  try  title  to  recover  480  acres 
of  land,  a  part  of  the  William  G.  Malone  survey  of  1920  acres,  and  the 
usual  damages  in  such  actions.  The  case  was  tried  May  18,  1901,  which 
was  Saturday,  resulting  in  a  judgment  in  their  favor  late  that  after- 
noon, and  on  Tuesday  following,  May  21,  about  2  p.  m.,  the  court  ad- 
journed.    This  suit  was  instituted  by  J.  F.  Dick  September  3,  1901, 
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against  the  plaintiflfs  in  the  original  suit  to  set  aside  the  judgment  ren- 
dered therein  and  retry  the  issue.  The  court  sustained  a  general  de- 
murrer and  what  were  termed  special  exceptions  to  the  petition,  dis- 
missing the  suit,  and  from  that  judgment  this  appeal  was  taken. 

The  case  made  by  the  petition,  if  presented  in  a  motion  for  new  trial 
during  the  term  at  which  the  original  judgment  was  rendered,  would 
have  entitled  appellant  to  relief ;  for  it  appears  not  only  that  appellees 
(or  most  of  them)  were  barred  by  the  five  years  statute  of  limitation 
when  the  original  suit  was  filed,  which  was  the  defense  relied  on,  but 
also  that  this  was  shown  on  the  trial  of  that  case  by  the  testimony  of 
appellant  and  one  other  witness,  while  the  three  witnesses  who  testi- 
fied to  the  contrary,  and  upon  whose  testimony  alone  judgment  went 
against  appellant,  undoubtedly  made  a  mistake  of  one  year  against 
appellant  in  fixing  the  time  when  he  took  possession  of  the  land  through 
his  tenant,  thus  reducing  the  period  of  adverse  possession  to  four  in- 
stead of  S.ve  years.  This  fatal  mistake  was  freely  admitted  when  this 
suit  was  brought,  by  each  of  the  witnesses,  and  explained  in  the  affi- 
davit of  one  of  them,  the  allegations  of  the  petition  leaving  no  room 
for  doubt  on  this  subject.  But  if  we  treat  this  as  an  accident,  tho 
question  yet  remains,  was  it  an  unavoidable  one;  that  is,  was  it  un- 
mixed with  fault  or  negligence  on  the  part  of  appellant  so  as  to  bring 
the  case  within  the  strict  rule  on  that  subject  announced  in  Bronson 
V.  McEeynolds,  77  Texas,  256 ;  Merrill  v.  Boberts,  78  Texas,  28,  and 
other  cases  there  cited?  We  think  not.  Appellant  knew  that  these 
three  witnesses  had  been  subpoenaed  at  the  instance  of  appellees,  and 
that  they  were  in  attendance  as  such;  but  his  excuse  for  not  finding 
out  what  their  testimony  would  be  was  that  he  had  been  informed  and 
believed  that  they  had  been  subpoenaed  alone  on  the  issue  as  to  im- 
provements and  as  to  value  of  the  use  and  occupation  of  the  land.  He 
was  therefore  surprised  when  they  testified,  contrary  to  the  fact,  that 
he  did  not  take  possession  of  the  land  till  the  fall  of  1895,  but  neg- 
lected to  even  suggest  this  to  the  court  and  ask  for  a  postponement  or 
continuance  of  the  case.  The  excuse  offered  for  this  is  that  he  did  not 
know  and  never  learned  till  after  the  court  adjourned  of  any  person 
by  whom  he  could  show  that  the  testimony  was  false,  the  witnesses 
themselves  not  having  discovered  their  mistake  till  after  that  time. 
It  does  appear  from  his  petition,  however,  that  he  could  have  proven 
the  true  date  when  he  took  possession  by  numerous  witnesses,  to  say 
nothing  of  the  tenant  who  took  possession  for  him,  and  whose  absence 
was  only  accounted  for  by  the  statement  that  he  did  not  at  the  time 
of  the  trial  know  of  his  "whereabouts,"  he  having  left  the  country.  In- 
deed, he  fails  to  show  that  he  even  talked  with  the  witnesses,  whose  tes- 
timony had  surprised  him,  before  the  court  adjourned,  and  otherwise 
fails  to  allege,  except  in  very  general  terms,  what  diligence  he  used 
during  the  two  or  three  remaining  days  of  the  term  to  get  evidence  of 
the  mistake.  True  he  lived,  and  the  land  was  situated,  fifteen  miles 
from  Weatherford,  where  the  case  was  tried,  but,  so  far  as  the  petition 
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shows^  railway  trains  and  telephone  wires  were  available^  and  as  he  had 
just  lost  480  acres  of  land  by  what  he  knew  to  be  a  mistake  of  appellees' 
witnesses  as  to  the  one  essential  fact  so  capable  of  proofs  the  date  of  his 
possession^  it  behooved  him  to  act  promptly  or  abide  the  lo6s._  The 
following  quotation  from  the  opinion  of  Justice  Oaines^  speaking  of 
what  is  required  of  one  who  brings  a  suit  like  this,  in  Bronson  v.  Mc- 
Eeynolds,  supra,  seems  pertinent  here:  "And  if  after  it  has  become 
apparent  that  he  must  fail  in  his  suit,  he  fails  to  avail  himself  of  all 
means  at  his  disposal  to  arrest  the  judgment  and  to  exhaust  every  legal 
remedy  to  vacate  it  after  it  has  been  rendered,  relief  will  be  denied/' 
The  judgment  must  therefore  be  aflBrmed. 


Writ  of  error  refused. 


Affirmed, 


Fort  Worth  &  Rio  Grande  Bailway  Company  v.  W.  I.  Bowen. 

Decided  May  10,  1902. 

1. — ^Railroads — ^Injury  to  Brakeman — Negligence  of  Conductor. 

Where  a  brakeman  was,  in  the  discharge  of  his  duty,  extracting  a  coupling 
pin  from  the  drawhead  of  a  car,  and  was  injured  by  other  cars  behind  him  being 
backed  against  him  noiselessly  and  without  signals,  and  his  situation  and  peru 
were  in  plain  view  of  the  conductoi*  who  was  signaling  the  moving  train,  the 
jury  were  warranted  in  concluding  that  the  injury  was  due  to  the  negligence  of 
the  conductor,  and  that  there  was  no  contributory  negligence  on  the  brakeman's 
part. 

2. — ^Damages — ^Personal  Injury — ^Verdict  Not  Excessive. 

A  verdict  for  $7250  in  favor  of  an  experienced  railroad  brakeman,  30  years 
old,  and  earning  $60  to  $125  per  month,  for  an  injury  causing  the  loss  of  nearly 
all  his  right  hand,  and  attended  with  much  pain  and  suffering,  is  held  not  ex- 
cessive. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  M.  E.  Smith. 

N.  H.  Lasiter  and  Rob't  Harrison,  for  appellant. 

Carlock  &  Gillespie,  for  appellee. 

HUNTER,  AssocLLTE  Justice. — This  is  a  suit  for  personal  injuries 
inflicted  on  a  brakeman  by  the  alleged  negligence  of  the  conductor, 
who  saw  his  hand  in  a  perilous  position  on  a  drawhead  while  trying  to 
pull  a  pin,  and  failed  to  signal  the  engine  to  stop  or  warn  the  plaintiff 
of  the  near  approach  of  the  car.  The  brakeman's  hand  was  mashed 
and  mutilated.  The  defenses  were  general  denial,  assumed  risk,  and 
contributory  negligence.  The  jury  gave  a  verdict  against  appellant 
for  $7250,  upon  which  judgment  was  rendered,  and  hence  this  appeal. 

The  material  facts  are  that  the  appellee  was  in  the  employment  of 
appellant  as  a  freight  train  brakeman,  and  was  earning  at  the  time 
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about  from  $60  to  $125  per  month.  The  injury  to  appellee  is  de- 
scribed by  him  as  follows,  which  evidence  we  adopt  as  conclusions  of 
fact :  "I  never  had  any  injury  to  my  hand  before.  This  time  it  was 
mashed  from  the  back  pretty  near  to  the  wrist  bone.  The  thumb  was 
bruised,  and  the  first  and  second  fingers  were  just  hanging,  and  the 
finger  next  to  the  little  one  was  mashed  badly;  the  bone  stuck  out 
through  the  glove,  and  the  little  finger  was  mashed  so  I  can't  straighten 
it  now,  but  you  can  force  it  straight,  and  it  has  no  motion  except  side- 
ways. I  can  not  move  the  thumb  backwards,  but  can  move  it  for- 
wards. I  was  brought  to  Fort  Worth,  reaching  there  the  next  morn- 
ing, where  Drs.  Field  and  Duringer  amputated  my  fingers,  leaving  my 
hand  in  its  present  condition.  It  was  very  painful,  and  it  is  not  fully 
easy  yet,  and  is  always  bothering  me,  and  the  least  bit  of  cold  weather 
will  cause  it  to  bother  me.  I  have  no  use  at  all  of  the  hand,  but  can 
catch  the  thumb  and  little  finger  together,  and  can  hold  tight  enough 
to  cut  meat  with,  but  it  is  pretty  hard  to  convey  it  to  my  mouth,  be- 
cause I  can't  turn  it  suflBciently.  I  am  right-handed.  At  the  time  I 
was  hurt  my  wages  would  vary  from  $60  to  $125  per  month.  The 
average  wages  of  a  brakeman  are  from  $90  to  $110,  but  I  am  unable 
to  do  work  of  that  kind  now.  My  intention  was  to  follow  the  railroad 
business.  I  was  unable  to  fire  an  engine,  either,  with  that  hand.  I 
have  not  earned  any  wages  at  all  since  I  was  hurt.  I  have  not  suffi- 
cient education  to  get  a  job,  and  have  been  hustling.  I  am  not  able 
to  make  a  living  as  a  printer  now.  I  know  nothing  now  to  which  I  can 
turn  my  hand  to  make  a  living  except  odd  jobs,  and  I  will  take  any- 
thing I  can  get  from  now  on.     My  hand  is  very  much  disfigured." 

The  plaintiff  was  30  years  old ;  he  had  had  six  or  eight  years  experi- 
ence as  a  railroad  man,  and  his  injuries  were  permanent  and  serious. 
They  occurred  at  Blufldale,  Erath  County,  Texas,  and  the  evidence 
warranted  the  jury  in  concluding  that  they  were  caused  by  the  negli- 
gence of  the  conductor  of  the  train,  as  alleged,  who  was  standing  within 
ten  or  twelve  feet  of  plaintiff  when  it  occurred,  signaling  the  engineer 
to  back  the  train  so  as  to  couple  to  another  car.  It  was  night,  and  the 
plaintiff  was  standing  at  the  drawhead  of  the  car  trying  to  draw  the 
pin,  which  was  fast  for  some  reason,  and  could  not  be  raised  out  by 
the  use  of  the  lever.  He  was  knocking  and  beating  the,  pin  with  a 
stone  trying  to  loosen  it;  his  back  was  towards  the  approaching  train, 
which  was  moving  noiselessly  without  ringing  the  bell  or  blowing  the 
whistle.  The  evidence  warranted  the  jury  in  concluding  that  the  con- 
ductor saw  the  plaintiff's  perilous  position  when  he  signaled  the  en- 
gine to  move  back  and  when  the  back  end  of  the  train  was  fifty  feet 
from  plaintiff,  and  until  it  was  within  ten  or  twelve  feet  of  him. 
Plaintiff  did  not  see  the  car  as  it  approached  him  and  did  not  know  of 
its  approach,  and,  being  absorbed  in  his  efforts  to  loosen  the  pin,  and 
not  expecting  the  train  to  move  back  upon  him,  was  not  watching  for 
it.  The  evidence  warranted  the  conclusion  that  he  was  doing  his  duty 
at  the  time  of  the  injury  and  was  not  guilty  of  contributory  negligence. 
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We  are  unable  to  say  that  the  amount  of  damages  found  by  the  jury  is 
excessive. 

The  transcript  in  this  case  contains  fifty-two  assignments  of  error, 
forty  of  which  are  briefed.  Twenty-two  complain  of  the  admission  and 
exclusion  of  evidence,  eight  to  the  refusal  to  give  special  charges,  and 
seven  to  the  charge  of  the  court,  and  the  rest  complain  of  the  verdict. 
We  have  examined  them  all  carefully,  and  overrule  ihem. 

Among  the  assignments  was  one  relating  to  the  charge  of  the  court, 
defining  the  duty  of  the  conductor  after  he  discovered  the  negligence 
of  the  brakeman  and  his  peril,  which  we  certified  to  our  Supreme 
Court,  and  that  court  having  answered  the  question  of  law  involved 
against  the  contention  of  the  appellant  (95  Texas,  364),  which  an- 
swer we  adopt  as  the  judgment  of  this  court,  we  overrule  that  assign- 
ment, and  order  that  the  judgment  of  the  District  Court  be  in  all  things 
affirmed. 

Affirmed. 


Alabama  Perry  Company  v.  J.  F.  Leathers  et  al.  • 

Decided  May  22,  1902. 

1. — ^Ferries — Authority  of  Commissioners  Court  to  License — Statutes  Construed. 
The  general  authority  given  to  commissioners  courts  by  article  1537,  Re- 
vised Statutes,  to  establish  public  ferries  whenever  the  public  interest  may  re- 
quire, is  not  restricted,  except  as  to  ferries  from  which  there  is  no  public  road, 
by  article  718,  inhibiting  the  licensing  of  another  toll  ferry  within  three  miles 
of  one  already  licensed. 

% — Same — Stream  Forming  County  Line— Injunction. 

Where  a  river  was  the  boundary  line  between  H.  and  L.  counties  and  plain- 
tiff operated  a  ferry  on  the  river  at  a  point  where  it  was  crossed  by  a  public 
road  from  one  county  seat  to  the  other,  under  a  license  from  H.  County,  he  was 
not  entitled  to  an  injunction  restraining  defendants  from  operating  a  ferry  on 
the  river  one  and  one-half  mile  below  under  a  later  license  from  L.  County  and 
at  a  point  to  which  a  public  road  in  L.  County  extended,  but  from  which  there 
was  no  public  road  in  H.  County. 

Appeal>  from  the  District  Court  of  Houston  County.  Tried  below 
before  Hon.  John  Young  Gooch. 

Nunn  &  Nunn,  for  appellant. 

Adams  &  Adams,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  damages  and 
for  injunction  brought  by  appellant  against  the  appellees.  The  ap- 
pellant is  a  corporation  chartered  under  the  laws  of  the  State  of  Texas, 
and  owns  and  operates  a  toll  ferry  on  the  Trinity  River  at  the  cross- 
ing on  said  river  known  as  the  Alabama  Crossing.  This  crossing  is 
on  the  public  road   leading  from  the  town  of  Crockett,  in  Houston 
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County,  to  the  town  of  Centerville,  in  Leon  County.  This  road  has 
been  Ipng  established  and  is  the  only  public  road  leading  from  Crockett 
to  Centerville.  Appellant  obtained  its  charter  on  the  15th  of  January, 
1901,  and  on  the  11th  day  of  February  of  said  year  was  licensed  by  the 
Commissioners  Court  of  Houston  County  to  operate  a  ferry  at  said 
crossing.  The  appellees  are  and  have  been  since  the  14th  day  of  Au- 
gust, 1901,  operating  a  toll  ferry  on  the  Trinity  Eiver,  one  and  a  half 
miles  below  appellant's  ferry,  under  a  license  granted  them  by  the 
Commissioners  Court  of  Leon  County.  There  is  now  and  has  been 
since  said  14th  day  of  August,  1901,  a  public  road  from  Centerville, 
the  county  seat  of  Leon  Coimty,  to  the  crossing  on  the  Trinity  River 
at  which  appellees  operate  their  ferry,  but  there  is  no  public  road  in 
Houston  County  leading  to  or  from  said  ferry.  The  Trinity  Eiver  is 
the  boundary  between  the  counties  of  Houston  and  Leon.  Appellees 
were  operating  their  ferry  as  a  public  toll  ferry  for  some  time  prior  to 
the  opening  of  the  public  road  to  said  ferry  by  the  Commissioners 
Court  of  Leon  County. 

Plaintiff's  petition  asked  for  an  injunction  restraining  the  defend- 
ants from  operating  a  ferry  at  any  point  on  the  Trinity  River  within 
three  miles  of  the  crossing  at  which  plaintiff's  ferry  is  situate,  and 
prayed  for  damages  in  the  sum  of  $500  alleged  to  have  been  caused 
plaintiff  by  the  wrongful  act  of  the  defendants  in  operating  their  ferry 
witfiin  less  than  three  miles  of  plaintiff's  ferry.  On  July  3,  1901,  the 
district  judge  granted  a  temporary  injunction  in  accordance  with  the 
prayer  of  the  petition.  The  defendants'  answer  filed  on  October  1, 
1901,  contains  general  and  special  exceptions  and  general  denial,  and 
several  special  pleas  which  it  is,  unnecessary  to  set  out.  The  case  was 
tried  by  the  court  below  without  the  intervention  of  a  jury,  and  judg- 
ment was  rendered  in  favor  of  plaintiff  for  $25  damages  for  the  wrong- 
ful act  of  defendants  in  operating  their  ferry  within  three  miles  of 
plaintiff's  ferry  prior  to  the  time  the  public  road  from  Centerville  to 
defendant's  ferry  was  opened  by  the  Commissioners  Court  of  Leon 
County.  It  was  further  adjudged  and  decreed  that  the  temporary 
injunction  granted  plaintiff  on  July  3,  1901,  be  in  all  things  dissolved. 

By  proper  assignments  of  error  appellant  assails  this  judgment  in  so 
far  as  it  dissolves  the  temporary  injunction,  on  the  groimd  that  the 
facts  show  that  appellees'  ferry  is  not  at  the  crossing  of  any  road  de- 
clared by  the  commissioners  court  of  the  county  in  which  said  cross- 
ing is,  situated  to  be  a  public  road,  and  said  ferry  being  within  three 
miles  of  appellant's  ferry,  its  operation  is  prohibited  by  article  718  of 
our  Revised  Statutes.     This  article  is  as  follows: 

"Whenever  any  person  or  persons  shall  file  with  the  Secretary  of 
State  any  articles  of  association  for  the  erection  and  maintenance  of 
a  ferry,  it  shall  not  be  lawful  for  any  other  toll  ferry  to  be  established 
on  the  same  stream  within  the  limits  specified  in  said  article;  pro- 
vided said  limits  shall-  not  extend  more  than  three  miles  above  and 
Vol.  30  avil— 2. 
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three  miles  below  said  ferry;  and  provided  further,  that  this  article 
shall  not  be  so  construed  as  to  prohibit  ferries  at  tHe  crossing  of  any 
road  on  such  stream  within  snch  limits  declared  either  before  or  after 
the  erection  of  such  ferry  to  be  a  public  road  by  the  commissioners 
court  of  th^  county  in  which  such  crossing  is  situated/' 

Appellant  contends  that  as"  the  Trinity  River  is  the  boundary  be- 
tween the  counties  of  Leon  and  Houston  and  there  is  no  public  road 
in  Houston  County  leading  to  or  from  appellee's  ferry,  said  ferry 
is  not  at  the  crossing  of  a  public  road,  because  the  public  road  from 
Centerville,  in  Leon  County,  to  said  ferry  only  reaches  to  the  river 
and  does  not  cross  it.  We  do  not  think  this  contention  is  sound.  Ar- 
ticle 1537,  Revised  Statutes,  confers  iq>on  the  commissioners  court  of 
the  several  counties  the  right  to  establish  public  ferries  whenever  the 
public  interest  may  require.  This  grant  of  authority  is  as  broad  and 
full  as  it  was  in  the  power  of  the  Legislature  to  make.  We  think  it 
clear  that  article  718  above  quoted  does  not  restrict  the  general  au- 
thority granted  by  article  1537,  except  as  to  ferries  from  which  there 
is  no  public  road.  The  provision  in  said  article  that  the  same  is  not 
to  be  so  construed  as  to  prohibit  ferries  at  the  crossing  of  any  road 
which  the  commissioners  court  in  the  county  in  which  such  crossing  is 
situated  should  declare  to  be  a  public  road,  is  an  express  recognition  of 
the  general  authority  of  the  commissioners  court  to  establish  public 
roads  and  ferries  whenever  and  wherever  in  its  discretion  the  public 
interest  may  require.  We  do  not  think  that  the  right  of  the  Commis- 
sioners Court  of  Leon  County  to  establish  a  public  ferry  across  the 
Trinity  River  for  the  convenience  of  the  citizens  of  said  county  can 
depend  upon  whether  the  county  of  Houston  sees  fit  to  open  a  public 
road  to  such  ferry.  Article  4816  of  the  Revised  Statutes  provides 
that  the  owner  of  a  ferry  across  any  stream  which  is  the  boundary  be- 
tween two  counties  shall  only  be  required  to  procure  a  license  from  the 
county  in  which  he  resides  or  in  which  he  had  his  ferry  house,  and 
upon  the  granting  of  such  license  the  person  so  licensed  shall  have 
the  same  rights  and  privileges  as  the  owner  of  a  ferry  operated  exclu- 
sively within  the  county  by  which  the  license  was  granted,  and  that  no 
tax  shall  be  levied  upon  such  ferry  except  by  the  county  which  granted 
such  license.  Under  this  statute  it  is  clear  that  the  Commissioners 
Court  of  Leon  County  had  the  authority  to  license  appellees  to  operate 
a  ferry  across  the  Trinity  River,  and  said  court  having  granted  such 
license  and  opened  a  public  road  from  the  county  seat  of  Leon  County 
to  said  ferry,  the  crossing  at  which  appellees'  ferry  is  operated  is  the 
crossing  of  a  public  road  as  that  term  is  used  in  article  718,  and  the 
maintenance  of  such  ferry  by  the  appellees  is  not  prohibited  by  said 
article.' 

We  think  the  judgment  of  the  court  below  should  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 
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M.  E.  Livingston  v.  Ellis  County. 

Decided  May  3,  1902. 

Constitatioiial  Law— Killing  Diseased  Animals— Compensation. 

The  statute  providing  that  animals  diseased  with  glanders  or  farcy  shall 
be  condemned  and  killed  by  the  county  authorities  is  a  regulation  to  prevent  the 
spread  of  dangerous  disease,  and  not  for  the  taking  of  private  property  for 
public  use,  and  is  not  violative  of  the  article  of  the  State  Constitution  pro- 
hibiting such  taking  without  adequate  compensation  made,  although  the  com- 
missioners court  may  determine  that  the  owner  of  the  animal  is  not  entitled  to 
any  compensation.  Const.,  art.  1,  sec.  17;  Rev.  Stats.,  arts.  4931-4933;  Acts 
1899,  p.  303. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Lancaster. 

Whipple  &  CUll/ioT  appellant. 

Love,  Gammon  &  Wimbish,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^In  June,  1900,  appellant  was 
the  owner  of  sev^n  head  of  horses.  An  affidavit  alleging  that  glanders 
or  farcy  existed  among  these  horses  was  presented  to  the  county  judge 
of  Ellis  County-  Upon  said  affidavit  being  filed,  the  county  judge  ap- 
pointed three  disinterested  citizens  of  said  county  to  examine  said 
stock.  The  citizens  appointed  to  examine  said  animals  made  their  re- 
port to  the  county  judge  that  said  animals  had  the  glanders  or  farcy, 
and  appraised  their  value  at  $192.50.  The  coimty  judge  ordered  the 
animals  killed,  and  they  were  killed  and  buried  by  the  constable  in 
pursuance  of  such  order.  Appellant  presented  to  the  Commissioners 
Court  her  claim  for  damages  for  the  value  of  said  stock  in  the  sum  of 
$192.50,  which  the  said  court  refused  to  allow  or  pay.  Appellant 
thereupon  instituted  suit  in  the  Justice  Court  upon  said  claim,  and 
after  judgment  an  appeal  was  taken  to  the  County  Court.  Appellant 
filed  a  plea  in  the  Coimty  Court  substantially  setting  up  the  facts,  to 
which  the  defendants  presented  a  general  demurrer.  The  court  sus- 
tained the  demurrer,  and  the  appellant  having  refused  to  amend,  the 
case  was  dismissed  and  an  appeal  taken  to  this  court. 

Opinion. — ^By  this  appeal  the  constitutionality  of  articles  49.31,  4932, 
4933,  and  of  article  4934,  as  amended  in  1899,  is  presented  for  our 
determination.  By  article  3, -section  1,  of  the  Constitution  of  Texas  it 
is  provided,  that  "the  legislative  power  of  this  State  shall  be  vested  in 
the  senate  and  house  of  representatives  which  together  shall  constitute 
'The  Legislature  of  the  StatQ.  of  Texas.' "  The  Legislature  of  the  State 
of  Texas  can  enact  any  law  not  prohibited  by  the  Constitution  erf  the 
State  or  of  the  United  States.  When  an  act  of  the  Legislature  is  at- 
tacked as  being  unconstitutional  by  a  party,  he  must  point  out  the  par- 
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ticular  provision  of  the  Constitution  which  prohibits  ^the  legislation. 
The  appellant  recognizes  this  requirement,  and  contends  that  these 
several  articles  are  in  violation  of  article  1,  section  17,  of  the  Constitu- 
tion, which  provides,  in  substance,  that  no  person's  property  shall  be 
taken,  damaged,  or  destroyed  for  or  applied  to  public  i^se  without  ade- 
quate compensation  being  made,  unless  by  the  consent  of  such  person. 
The  several  articles  of  the  Revised  Statutes  which  are  challenged  as 
being  unconstitutional  were  passed  to  prevent  the  spread  of  glanders 
or  farcy  among  horses  and  other  live  stock  in  this  State.  The  original 
act  was  passed  and  took  effect  April  12,  1892.  Gen.  Laws  22d  Leg., 
First  Called  Sess.,  p.  11.  By  article  4931  it  is  made  the  duty  of  the 
county  judge,  when  it  shall  come  to  his  knowledge  that  glanders  or 
farcy  exists  among  any  horses,  mules,  jacks,  or  jennets  in  said  county, 
to  immediately  appoint  three  disinterested  and  intelligent  citizens  of 
said  county  whose  duty  it  shall  be  to  carefully  and  minutely  examine 
said  animal  or  animals.  It  further  provides  that  said  citizens  shall  take 
an  oath  that  they  will  discharge  their  duties  as  provided  by  that  act. 
Article  4932  provides,  in  substance,  that  said  citizens  shall  make  a 
report  to  the  county  judge,  and  if  they  be  of  the  opinion  that  said 
animal  or  animals  are  diseased  with  glanders  or  farcy,  they  shall  con- 
demn the  same  and  appraise  such  animals.  Article  4933  provides,  in 
substance,  that  upon  receiving  said  report  the  county  judge  shall  issue 
an  order  to  the  sheriff  or  constable  commanding  him  to  seize  said  animal 
or  animals  and  kill  them  and  bury  or  bum  the  carcass.  Article  4934, 
as  originally  adopted,  made  it  the  duty  of  the  county  clerk,  upon  the 
written  order  of  the  county  judge,  to  issue  a  warrant  payable  out  of 
the  general  revenue  of  the  county  in  favor  of  the  owner  of  said  animal 
or  animals  so  killed  for  the  amount  of  the  value  as  diseased,  if  the 
animal  has  any  value  as  appraised  by  the  citizens  who  examine  and  con- 
demn the  same.  This  court  held  that  the  appraisement  by  the  three 
appraisers  was  conclusive  as  to  the  value  of  the  animals  killed,  and  the 
owner  was  entitled  to  a  warrant  therefor.  Maynard  v.  Freeman,  1 
Texas  Ct.  Rep.,  463.  This  court  further  held  that  the  statute  as  origin- 
ally passed  was  constitutional.  Chambers  v.  Gilbert,  17  Texas  Civ.  App., 
106.  In  1899,  article  4934  was  amended  so  as  to  read  as  follows: 
"After  said  animal  or  animals  are  killed,  as  provided  in  article  4933, 
the  party  owning  such  animals  or  animals  so  killed  may  present  his 
claim  to  the  commissioners  court  of  the  county  where  said  animal  or  ani- 
mals were  killed,  for  the  value  of  such  animal  or  animals  at  the  time  the 
same  were  killed  (if  such  animal  or  animals  had  any  value),  and  the 
amount  of  such  claim,  or  so  much  thereof  as  may  be  allowed  by  said 
court,  shall  be  paid  out  of  the  general  revenue  of  the  county,  as  other 
claims  against  such  county.  The  sheriff  or  constable  killing,  burying, 
or  burning  said  animal  or  animals  shall  be  paid  by  the  county  such 
sum  as  the  commissioners  court  thereof  may  determine  the  service 
worth.''  Gen.  Laws  1899,  p.  303. 
By  this  amendment  the  commissioners  court  is  given  power  to  deter- 
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mine  whetKer  said  diseased  animals  had  any  value,  and  if  so,  to  deter- 
mine their  value  and  make  provision  for  the  payment  thereof.  The 
Commissioners  Court  of  Ellis  County  did  pass  upon  plaintiff's  claim  and 
refused  to  make  any  allowance  in  her  favor  for  the  value  of  the  animals 
killed.  We  miist  presume  that  said  court  was  of  the  opinion  that  said 
animals,  at  the  time  they  were  killed,  had  no  value.  No  contention  is 
made  that  the  provisions  of  the  above  law  were  not  carried  out  by  the 
coimty  in  the  killing  of  the  animals. 

Do  the  provisions  of  these  several  articles  of  the  statute  amoimt  to 
a  taking  of  property  for  public  use?  If  so,  then  there  is  force  in 
appellant's  contention  that  they  are  in  violation  of  article  1,  section  17, 
of  the  Constitution  of  this  State.  There  is  an  obligation  upon  every 
property  owner  to  so  use  his  own  as  not  to  interfere  with  the  general 
welfare  of  the  community  in  which  he  lives.  The  eiiforcement  of  this 
duty  pertains  to  the  police  power  of  the  State  so  far  as  the  exercise  of 
that  power  affects  private  property.  Whatever  restraints  the  Legis- 
lature imposes  upon  the  use  and  enjoyment  of  property  within  the 
reason  and  principle  of  this  duty  the  owner  must  submit  to,  and  for 
any  inconvenience  or  loss  which  he  sustains  thereby  he  is  without 
remedy.  The  enforcement  of  this  duty  is  a  regulation  and  the  exercise 
of  the  police  power  of  the  State.  Article  1,  section  17  of  the  State 
Constitution  has  reference  to  the  exercise  of  the  right  of  eminent  domain. 
It  has  reference  to  the  taking  and  appropriation  of  property  for  public 
use.  It  has  no  application  to  the  regulation  and  restriction  of  the  use 
and  enjoyment  of  property  by  its  owner  for  the  public  welfare,  but 
refers  to  the  taking  of  property  from  the  owner  and  its  appropriation  to 
some  particular  use  for  the  public  welfare.  The  articles  under  con- 
sideration provide  a  wholesome  regulation  to  prevent  the  spread  of  a 
dangerous  disease.  It  is  such  a  regulation  as  the  State  has  the  right 
under  its  police  powers  to  make,  and  is  not  prohibited  by  article  1,  sec- 
tion 17,  of  the  State  Constitution.  In  support  of  these  views,  see  Cham- 
bers V.  Gilbert,  17  Texas  Civ.  App.,  106,  42  S.  W.  Eep.,  630;  Maynard 
V.  Freeman,  1  Texaa  Ct.  Rep.,  463 ;  State  v.  Brownson,  94  Texas,  436 ; 
Keller  v.  Corpus  Christi,  50  Texas,  629;  Cooley  Const.  Lim.,  6  ed.,  p. 
705;  Lewis  on  Em.  Dom.,  2  ed.,  sees.  6,  156. 

The  judgment  of  the  trial  court  is  aflSrmed. 

Affirmed. 
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TEXA.S  &  Pacific  Railway  Company  v.  W.  C.  Funderburk. 

Decided  May  17,  1902. 

1.— Railway  Company— Passenger— Personal  Injury— Charge. 

Where  plaintiff  having  assisted  his  wife  to  a  seat  in  defendant's  train,  was 
injured  in  leaving  it  by  a  sudden  jerk  of  the  train,  and  the  evidence  showed  that 
the  conductor  or  brakeman,  a  white  man,  was  given  notice  of  plaintiff's  intention 
not  to  become  a  passenger,  a  charge  tha^t  defendant  would  be  liable  if  plaintiff 
notified  any  of  the  employes  in  charge  of  the  train  of  his  intention  to  get  off 
was  not  misleaamg  because  the  evidence  showed  also  that  there  were  negro 
porters  at  the  steps  of  the  car,  and  the  jury  might  assume  that  one  of  the  porters 
only  had  notice. 

8. — Same — Contributory  Negligence— Leaving  Moving  Train. 

It  is  not  negligence  per  se  for  one  to  leave  a  moving  train.  See  evidence 
held  to  sustain  a  finding  that  plaintiff  was  not  guilty  of  contributory  negligence 
in  entering  the  train  to  assist  his  wife  and  in  alighting  therefrom  while  the 
train  was  in  motion. 

8.— New  Trial— Newly  Discovered  Evidence — ^Diligence. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence  is 
insuflScient  where  it  fails  to  show  diligence  on  the  applicant's  part  to  discover 
such  evidence  before  the  trial. 

Appeal  from  Van  Zandt.     Tried  below  before  Hon.  J.  G.  Russell. 

T,  J.  Freeman  and  Gate,  Oeddie  &  Bruce,  for  appellant. 

If.  B.  Wynne,  for  appellee. 

BOOKHOUT,  Associate  Justice. — Appellee  brought  this  suit  in 
the  court  below  for  damages  in  the  sum  of  $2000,  alleging  in  substance 
that  on  the  night  of  the  19th  of  December,  1900,  he  went  aboard  appel- 
lants train  at  Wills  Point  for  the  purpose  of  assisting  his  wife  aboard 
the  train,  notifying  the  conductor  at  the  same  time  of  his  intention  to 
get  off  the  train,  and  that  before  he  had  time  to  seat  his  wife  the  train 
pulled  out,  and  that  as  he  was  stepping  from  the  moving  train  the 
same  gave  a  sudden  jerk  forward  and  threw  him  to  the  ground,  from 
which  fall  he  sustained  his  injuries.  The  trial  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $1500,  hence  this  appeal.  The  facts  suflSciently 
appear  in  the  opinion. 

Opinion, — 1.  It  is  contended  that  the  court  erred  in  charging  the 
jury  to  the  effect  that  the  defendant  would  be  liable  in  the  event  the 
plaintiff  notified  any  of  the  employes  of  the  defendant  in  charge  of  the 
train  of  his  intention  to  get  off  the  train.  It  is  insisted  that  the 
plaintiff^s  testimony  shows  that  it  was  the  conductor  or  brakeman  that 
plaintiff  notified  of  his  intention  to  leave  the  train,  and  that  there  is 
evidence  that  there  were  negro  porters  at  the  steps  to  assist  passengers 
on  the  train,  and  that  this  charge  authorized  the  jury  to  find  the  de- 
fendant liable  in  the  event  they  might  assume  that  one  of  the  porters 
had  notice  of  plaintiff's  intention  to  leave  the  train.    There  was  no  error 
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in  the  charge.  The  evidence  shows  that  the  conductor  or  brakeman  was 
given  notice  of  appellant's  intention  not  to  become  a  passenger  on  said 
train.  The  evidence  further  shows  that  the  person  notified  was  a  white 
man.  There  is  no  contention  that  the  notice  was  given  to  the  negro 
porter  or  that  the  railroad  is  liable  because  the  porter  had  such  notice. 

2.  It  is  contended  that  the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial  for  the  reason  there  was  no  necessity  shown  for 
plaintiff  to  go  upon  said  train  to  assist  his  family  in  boarding  same, 
and  that  plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law  in  rushing  from  the  coach  and  in  attempting  to  alight  therefrom 
in  the  dark  withoiit  taking  any  precautions  to  protect  himself.  The 
evidence  shows  that  appellee's  wife  was  accompanied  by  her  two  chil- 
dren, one  3  years  old  and  the  other  6.  She  was  carrying  her  3-year-old 
child  and  a  hand  satchel.  Her  husband,  appellee,  had  her  valise  in  one 
hand  and  her  lunch  basket  in  the  other.  He  notified  the  conductor  or 
brakeman  of  his  purpose  in  going  upon  the  train.  The  train  did  not 
remain  a  sufficient  length  of  time  at  the  station  for  appellee  to  assist 
his  family  on  the  train  and  get  off  in  safety.  The  evidence  was  suf- 
ficient to  justify  the  jury  in  finding  that  appellee  was  properly  upon 
the  train  for  the  purpose  of  assisting  his  family  to  get  on  board  the 
same.  Whether  or  not  appellee  was  guilty  of  negligence  in  attempting 
to  get  off  the  moving  train  under  the  circumstances  was  a  question  for 
the  jury.  It  was  not  negligence  per  se  for  him  to  attempt  to  alight 
from  the  moving  train.  There  was  evidence  that  the  train  only  remained 
at  the  station  one  or  two  minutes,  and  that  appellee  had  only  reached 
about  the  fourth  seat  from  the  door  of  the  car  through  which  he  entered 
when  the  train  started  up.  He  did  not  wait  to  seat  his  family,  but  at 
once  started  to  leave  the  train,  and  as  he  was  about  to  step  to  the  ground 
the  train  gave  a  sudden  lurch,  which  threw  him  off  on  his  head  and 
shoulders.  He  received  injuries  and  sustained  damage  thereby.  The 
evidence  was  sufficient  to  justify  the  jury  in  finding  that  appellee  was 
not  guilty  of  contributory  negligence. 

3.  There  was  no  error  in  overruling  defendant's  motioa  for  a  new 
trial  based  on  the  ground  of  newly  discovered  evidence.  The  motion 
fails  to  show  diligence  on  the  part  of  defendant  to  discover  this  testi- 
mony before  the  trial.  The  motion  should  have  shown  that  defendant 
could  not  have  sooner  discovered  the  testimony  by  the  exercise  of  dili- 
gence. Conwill  V.  Railway,  85  Texas,  102.  The  greater  part  of  the 
testimony  alleged  to  have  been  newly  discovered  was  cumulative.  We 
are  of  opinion  that  the  result  would  have  been  the  same  had  the  evi- 
dence been  produced  upon  the  trial. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  y.  Mamie  Kingston. 

Decided  May  3,  1902. 

1.— Railway  Company— Padsenger— Pleading  and  Evidence. 

In  an  action  against  a  railway  company  by  a  female  passenger  for  damages 
alleged  to  have  resulted  from  placing  her  in  a  second  class  car  where  the 
passengers  used  profane  language  in  her  presence,  evidence  of  the  profanity 
of  one  of  such  passengers  was  admissible,  and  if  defendant  desired  the  evidence 
showing  a  profane  remark  limited  to  the  allegation  in  the  petition,  it  should 
have  requested  the  court  to  do  so  by  a  proper  charge. 

8.— Same— Authority  of  Porter— Charge. 

Where  the  evidence  showed  that  it  was  the  duty  of  the  train  porter  to 
direct  passengers  which  car  to  enter  and  that  he  carried  the  keys  of  the  chair 
car,  the  court  properly  refused  to  charge  that  if  the  act  of  the  porter  in  locking 
the  door  of  the  chair  car  and  refusing  to  permit  plaintiff  to  enter  it  was  without 
the  scope  of  his  authority,  the  defendant  company  would  not  be  liable. 

8.— Infant— Damages  for  Personal  Injury— Father's  Negligence  Not  Imputed. 

Where  an  infant,  by  next  friend,  sues  for  her  own  benefit  for  personal 
injuries  received,  the  negligence  of  her  father  will  not  be  imputed  to  her  so  as  to 
defeat  the  recovery. 

4. — Remarks  of  Counsel — ^No  Reversible  Error. 

A  judgment  will  not  be  reversed  for  improper  remarks  of  counsel  in  the 
closing  argimient  where  the  court  instructed  the  jury  to  disregard  them,  and 
the  verdict  does  not  appear  excessive  and  is  sustained  by  the  evidence. 

5.— New  Trial— Newly  Discovered  Evidence. 

Where  plaintiff  testified  at  what  hours  the  train  left  her  starting  point 
and  arrived  at  her  destination,  and  defendant  did  not  ask  a  continuance  or 
postponement  on  the  ground  of  surprise,  it  was  not  entitled  to  a  new  trial  because 
of  alleged  newly  discovered  evidence  contradicting  plaintiff's  testimony  in  tliat 
respect. 
6.— Railway  Company— Negligence— Condition  of  Passenger  Car. 

Evidence  that  the  conductor  passed  through  the  car  taking  up  tickets  and 
that  the  car  was  swept  out  by  employes  after  plaintiff  entered  it,  was  sufficient 
to  show  that  those  in  charge  of  the  train  had  knowledge  of  the  cold  condition 
of  the  car,  and  that  passengers  were  using  profane  language  therein. 

Appeal  from  Van  Zandt.    Tried  below  before  Hon.  J.  G.  Russell. 

T.  J.  Freeman  and  Cate,  Geddie  &  Bruce,  for  appellant. 

Kearby  &  Kearby,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^Appellee,  a  minor,  brought  this 
suit,  by  her  next  friend  and  father,  against  the  Texas  &  Pacific  Rail- 
way Company  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  her  as  a  passenger  in  being  transported  from  Grand  Saline 
to  Terrell.  A  trial  resulted  in  a  verdict  and  judgment  for  plaintiflE, 
and  defendant  has  appealed. 

Conclusions  of  Fact. — On  the  morning  of  the  24th  of  December,  1898, 
plaintiff  and  her  mother  entered  appellants  train  at  Grand  Saline  at 
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daylight  in  the  morning  to  take  passage  to  Terrell,  a  distance  of  thirty- 
three  miles.  Their  ultimate  destination  was  Honey  Grove,  in  Fannin 
County.  They  were  provided  with  first  class  tickets  over  appellant's 
road  to  Terrell,  where  they  procured  tickets  over  the  Texas  Midland 
Railroad  to  Paris  and  thence  over  the  Texas  &  Pacific  Railroad  to  Honey 
Grove.  They  were  directed  by  appellant's  agent  at  Grand  Saline  where 
to  get  on,  and  after  getting  aboard  and  finding  the  car  which  they  had 
been  directed  to  take  was  not  suitable  for  a  lady  to  ride  in,  they  walked 
back  through  two  or  three  cars  until  they  came  to  the  chair  car.  This 
they  attempted  to  enter,  but  were  prevented  from  doing  so  by  the  train 
porter  and  by  reason  of  this  car  being  locked.  They  returned  to  the 
car  which,  they  had  first  boarded,  where  they  found  seats  and  in  which 
they  rode  to  Terrell.  This  car  was  a  tourist  car,  and  a  second  class 
car.  The  seats  were  of  cane  and  uncushioned.  There  were  holes  through 
the  back  and  bottom  of  the  seats  made  with  a  knife  or  gnawed  by  rats. 
The  car  was  not  heated  and  the  floor  was  filthy.  The  day  was  cold  and 
disagreeable.  There  were  other  passengers  in  this  car  who  indulged  in 
drinking  liquor  and  who  used  profane  language  in  the  presence  and 
hearing  of  plaintiff.  Plaintiff  is  a  modest,  timid  girl,  9  years  old  at  that 
time,  not  accustomed  to  hearing  profane  language.  She  complained  to 
her  mother  of  the  cold  and  of  the  rough  language  used  by  the  other 
passengers.  She  was  taken  sick  on  appellant's  train  as  a  result  of  the 
condition  of  the  car,  it  being  filthy  and  not  being  properly  heated.  As 
a  result  of  the  condition  of  the  car  and  seats  plaintiff's  clothing  was 
torn  and  damaged.  She  was  made  sick  and  suffered  damage  in  the 
amount  found  by  the  jury.  The  train  arrived  at  Terrell  about  11 
o'clock  a.  m.  on  said  day.  The  appellant  was  guilty  of  negligence  in 
providing  an  unsuitable  and  imfit  car  in  the  transportation  of  plaintiff 
to  Terrell  and  in  compelling  her  to  ride  in  a  second  class  car,  per- 
mitting the  same  to  become  filthy  and  out  of  repair  and  in  not  properly 
heating  the  same,  and  in  permitting  profane  language  to  be  used  by  the 
passengers  therein,  in  the  hearing  and  presence  of  plaintiff. 

Opinion. — The  appellant  contends  that  the  court  erred  in  permitting 
plaintiff's  witnesses,  Mrs.  J.  S.  Kingston  and  Mrs.  J.  S.  Covington,  and 
the  plaintiff  herself,  each  in  succession,  while  they  were  witnesses  on 
the  stand  in  behalf  of  plaintiff,  to  testify  to  a  remark  made  by  a  fellow 
passenger  on  the  train,  said  testimony  having  been  elicited  in  response 
to  questions  propounded  by  plaintiff's  counsel,  said  remark  being  in 
substance  as  follows :  "If  that  God'  damned  pig  had  been  on  this  train 
to-night  he*  would  have  fared  badly."  The  plaintiff^plead  that  the  pas- 
sengers used  profane  and  indecent  language  in  her  hearing  and  pres- 
ence, and  that  she  was  damaged  thereby.  The  plaintiff  testified  that 
her  little  sister,  whd  was  younger  than  herself,  requested  her  father,  as 
he  left  the  train,  to  take  good  care  of  her  pig.  Then  it  was  that  one 
of  the  men  made  the  remark  above  set  out.  The  testimony  complained 
of  was  ^admissible  in  support  of  the  above  allegation  contained  in  the 
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petition.    If  appellant  desired  its  effect  limited  to  the  above  allegation, 
it  should  have  requested  the  court  to  do  so  by  a  proper  charge. 

2.  It  is  contended  that  the  court  erred  in  refusing  the  following 
special  charge  requested  by  defendant :  "If  you  find  from  the  evidence 
in  this  case  that  the  porter  on  the  train  locked  the  door  of  the  chair 
car  and  refused  to  permit  the  plaintiff  to  enter  the  said  car  as  alleged 
by  her,  but  if  you  further  find  that  it  was  without  the  scope  of  the 
porter's  authority  to  make  such  refusal,  and  that  such  act  was  com- 
mitted by  him  without  any  authority  from  the  defendant,  and  it  was 
not  ratified  by  defendant  after  it  was  committed,  then  you  are  charged 
that  defendant  would  not  be  liable  for  any  such  unauthorized  act  on  the 
part  of  said  porter,  and  you  will  not  consider  any  damages  or  injuries, 
if  any,  that  were  the  direct  and  proximate  result  of  such  refusal  on  the 
part  of  said  porter.*^  This  charge  was  properly  refused  because  it  was 
not  authorized  by  the  evidence.  The  conductor  of  the  train  testified, 
in  substance,  that  it  was  the  duty  of  the  porter  to  direct  passengers  which 
car  to  enter;  that  the  porters  carried  the  keys  to  their  respective  cars, 
and  that  each  porter  had  charge  of  his  respective  chair  car.  There  is  no 
evidence  contradicting  the  conductor  as  to  this  testimony.  It  thus 
ap'pears  that  the  porter  had  authority  to  direct  passengers  which  car 
to  enter,  and  that  each  porter  has  charge  of  his  respective  chair  car  and 
carries  the  keys  to  the  same.  We  think  it  necessarily  follows  that  the 
act  of  the  porter  in  refusing  to  permit  a  passenger  to  enter  his  chair  car 
was  within  the  scope  of  his  employment.  Wood  on  Mast,  and  Serv., 
sec.  307. 

3.  It  is  contended  by  the  appellant  that  the  plaintiffs  father,  J.  S. 
Kingston,  knew  at  the  time  he  placed  plaintiff  on  the  train  at  Grand 
Saline  of  the  condition  of  the  car  and  the  uncomfortable  surroundings 
of  which  plaintiff  complains,  or  by  the  exercise  of  ordinary  diligence 
could  have  known  of  the  same,  and  that  if  he,  knowing  the  dangerous 
surroundings  in  which  he  left  plaintiff,  failed  to  use  ordinary  care  to 
protect  her  from  injur}'  in  failing  to  take  plaintiff  from  the  train  and 
abandoning  the  contract  with  appellant,  then  he  would  be  guilty  of 
such  contributory  negligence  as  would  defeat  plaintiffs  recovery.  Ap- 
pellant requested  special  charges  embracing  the  above  contention,  but 
the  same  were  refused,  and  the  court^s  refusal  is  made  the  ground  of 
the  third  and  fourth  assignments  of  error.  The  suit  was  brought  by 
the  plaintiff  for  her  own  benefit;  she  being  an  infant,  sues  by  her  next 
friend.  In  such  a  case  the  negligence  of  a  father  will  not  be  imputed  to 
an  infant.  Railway  v.  Moore,  59  Texas,  64;  Williams  v.  Railway,  60 
Texas,  205.  A  different  rule  would  apply  if  the  father  wfts  suing  in 
his  own  behalf  to  recover  damages  for  injuries  to  a  minor  child.  Rhea 
V.  Railway,  3  Texas  Ct.  Rep.,  763.  There  was  no  error  in  refusing  the 
special  charges  made  the  ground  of  the  third  and  fourth  assignments 
of  error. 

4.  The  remarks  of  counsel  made  in  his  closing  argument  to  the  jury, 
complained  of  in  the  seventh,  eighth,  and  ninth  assignments  of  error, 
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present  no  reversible  error.  The  court,  at  the  request  of  the  defendant, 
instructed  the  jury  that  they  must  not  consider  these  remarks  and  to 
disregard  the  same  in  arriving  at  their  verdict.  The  verdict  does  not 
seem  excessive,  and  the  evidence  fully  justifies  the  finding  of  negligence 
on  the  part  of  appellant. 

5.  It  is  contended  that  the  court  erred  in  overruling  appellant^s 
motion  for  a  new  trial  because  of  the  newly  discovered  evidence  of  the 
witness  W.  C.  Whitcomb,  who,  it  is  alleged,  would  have  sworn  that  the 
train  on  which  plaintiff  rode  from  Grand  Saline  to  Terrell  reached 
Grand  Saline  at  twenty  minutes  past  6  in  the  morning  and  remained 
there  twenty  minutes  and  ran  to  Terrell  in  one  hour  and  twelve  min- 
utes. The  testimony  on  behalf  of  the  plaintiff  was  to  the  effect  that 
the  train  left  Grand  Saline  at  6  o'clock  and  reached  Terrell  at  11 
o'clock.  This  testimony  was  material  and  was  introduced  by  plaintiff  in 
making  out  her  case.  If  the  defendant  was  surprised  at  the  evidence 
of  plaintiff  as  to  the  time  consumed  in  running  the  train  from  Grand 
Saline  to  Terrell  and  did  not  have  its  testimony  available  to  prove  the 
running  time,  it  should  have  asked  for  a  continuance  or  postponement 
of  the  trial  to  procure  such  testimony.  Having  failed  to  do  so  and 
continued  with  the  trial  without  objection  until  verdict  and  judgment, 
it  will  not  be  heard  to  complain.  Bridges  v.  Williams,  66  S.  W.  Rep., 
162;  Gregory  v.  Railway,  2  Texas  Civ.  App.,  279. 

6.  It  is  contended  that  the  evidence  fails  to  show  that  the  con- 
ductor and  those  in  charge  of  the  train  had  any  knowledge  of  the  use 
of  profane  language  by  the  other  passengers,  or  that  plaintiff  was  suffer- 
ing from  the  cold  condition  of  the  car,  and  for  this  reason  the  appellant 
is  not  responsible  for  damages  resulting  to  plaintiff  in  respect  to  these 
matters,  and  for  this  reason  the  trial  court  erred  in  not  granting  appel- 
lant's motion  for  new  trial.  It  is  shown  that  the  conductor  passed 
through  this  car  taking  up  tickets,  and  that  the  car  was  swept  out  by 
Appellant's  employes  after  plaintiff  became  a  passenger  thereon.  We 
are  of  the  opinion  that  the  evidence  was  sufficient  to  justify  the  jury  in 
finding  that  appellant's  agents  and  employes  operating  the  train  knew, 
or  ought  to  have  known,  of  the  use  of  profane  language  by  the  other 
passengers  and  of  the  cold  and  uncomfortable  condition  of  the  car. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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J.  E.  Myees  v.  L.  B.  Menifee  &  Co. 

Decided  May  10,  1902. 

l.^Contract— Fraud  of  Seller— Misrepresentations. 

Plaintiff  contracted  to  supply  defendants  with  crossties,  subject  to  the 
inspection  of  a  railroad  company,  and  afterwards  wrote  defendants  for  the 
railroad's  specifications  as  to  the  ties  they  would  accept,  saying  that  he  could 
not  furnish  the  stipulated  number  unless  willow  oak  ties  would  be  accepted, 
and  that  this  was  ft  very  fine  quality  of  oak.  To  this  defendants  replied 
that  they  would  accept  willow  oak  ties,  and  inclosed  the  requested  specifi- 
cations, which  called  for  "oak  standard"  ties.  The  evidence  showed  that  wil- 
low oak  was  not  suitable  for  ties,  plaintiff  himself  testifying  that  he  had 
never  before  used  it  or  known  it  to  be  used  for  ties,  and  it  further  showed  that 
defendants  knew  nothing  about  willow  oak,  and  in  agreeing  to  accept  such 
ties  relied  on  plaintifi''s  statement  as  to  the  quality  of  the  oak.  Held,  that 
defendants  were  not  precluded  from  requiring  that  the  ties  furnished  should  be 
"standard,"  or  such  as  would  be  accepted  by  the  railroad  company. 

8. — ^Appeal — Objections  to  Evidence. 

Objections  to  the  admissibility  of  evidence  can  not  be  made  for  the  fijnst 
time  in  the  appellate  court. 

Appeal  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot. 

Sheppard,  Jones  &  Sheppard,  for  appellant. 

B.  M,  Hubbard  and  J.  B,  Manning,  for  appellees. 

BOOKHOUT,  Associate  Justice.— On  June  27,  1899,  appellant 
(plaintiff  below)  filed  his  original  petition  in  the  District  Court  of 
Bowie  County  in  which  he  set  up  a  contract  with  appellees  to  make  and 
deliver,  at  or  near  Bassett,  15,000  pieces  6x8x8  hewn  oak  ties,  subject  to 
the  inspection  of  the  Colorado  &  Southern  Railway  Compan/s  in- 
spector, to  be  delivered  not  later  than  May  15,  1899;  that  under  said 
contract  appellant  made  and  delivered  1939  of  said  ties  on  said  rail- 
road, when  the  inspector  of  said  Colorado  &  Southern  Railway  Com- 
pany looked  at  said  ties  and  refused  to  take  them,  for  the  reason  that 
said  ties  were  not  made  from  white  oak,  or  post  oak ;  that  appellee  then 
refused  toA.ake  said  ties  and  stopped  appellant  from  making  any  more 
ties  under  said  contract;  that  appellants  damages  resulting  from  said 
breach  is  the  value  of  said  1939  ties,  $484.75  he  made,  and  the  profit 
he  would  have  made  on  the  balance  of  said  tie  contract  if  he  had  been 
allowed  to  complete  it,  $783.66;  that  appellant's  total  damages  are 
$1268.41. 

Appellee  first  filed  a  plea  to  the  jurisdiction  of  the  District  Court  of 
Bowie  County,  general  demurrer,  and  general  denial,  and  specially 
answering,  plead  that^it  never  at  any  time  agreed  to  take  ties  made  of 
willow  oak,  and  that  it  never  at  any  time  agreed  to  accept  any  ties  from 
appellant  except  ties  made  of  post  oak  or  white  oak  timber;  that  if  it 
did  agree  to  accept  crossties  made  of  willow  oak  in  place  of  white  oak 
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or  post  oak,  that  it  was  because  it  was  misled  by  the  false  representations 
of  appellant;  that  appellant  represented  to  appellee  that  willow  oak  ties 
were  as  good  in  every  respect,  were  as  durable  and  made  as  good  rail- 
road crossties  as  post  oak  or  white  oak;  that  appellant  knew  when  he 
made  said  false  and  fraudulent  statements  and  representations  to  ap- 
pellee that  they  were  false  and  untrue,  but  that. appellees  did  not  know 
that  willow  oak  timber  was  not  as  good  for  ties  as  white  oak  or  post 
oak^  and  relied  on  appellant's  statement  that  willow  oak  was  as  good  for 
crossties  as  white  oak  or  post  oak,  and  had  they  known  that  it  was  not 
they  would  not  have  agreed  to  accept  the  willow  oak  ties. 

On  October  24,  1901,  this  cause  was  tried  by  the  court  without  a 
jury,  and  the  court  rendered  judgment  that  the  plaintiff  take  nothing 
by  this  suit  and  that  the  defendant  go  hence  without  day  and  recover 
of  the  plaintiff  all  cost,  etc.,  and  on  the  same  day  plaintiff  filed  his 
motion  for  a  new  trial,  which  was,  on  said  October  24,  1901,  in  all 
things  overruled,  to  which  judgment  and  action  of  the  court  the  plain- 
tiff then  and  there  excepted  and  in  open  court  gave  notice  of  appeal  and 
has  perfected  his  appeal  to  this  court. 

Opinion. — 1.  It  is  contended  by  appellant  that  the  judgment  of  the 
trial  court  is  not  supported  by  the  evidence  but  that  the  same  is  con- 
trary to  the  evidence.  The  case  was  tried  before  the  court  without  the 
intervention  of  a  jury,  and  if  there  is  evidence  in  the  record  to  sustain 
the  judgment  then  this  contention  is  unsound.  It  is  shown  by  the 
record  that  on  the  6th  day  of  February,  1899,  appellant  and  appellee 
met  in  the  office  of  appellee  in  the  city  of  Fort  Worth.  They  there 
entered  into  the  following  agreement: 

"Fort  Worth,  Texas,  Feb.  6,  1899. 
*TLi.  B.  Menefee  &  Co.,  Fort  Worth,  Texas: 

"Gentlemen. — I  hereby  agree  to  place  on  the  line  of  the  Cotton  Belt 
Railway  Company,  at  or  near  Bassetts,  and  on  a  side  track,  15,000  pieces 
6x8x8  hewn  oak  ties,  subject  to  inspection  of  Colorado  &  Southern  Rail- 
way Company's  inspector.  Your  company  to  pay  me  the  cash  as  soon 
as  inspected  and  accepted  by  said  railway  company  at  the  rate  of  (26) 
twenty-six  cents  per  tie  f .  o.  b.  cars.  I  further  agree  to  have  the  15,000 
all  ready  for  inspection  and  shipment  not  later  than  May  15,  1899. 
Yours  truly, 

"J.  E.  Myers. 
"0.  K.,  L.  B.  Menefee  &  Co.      * 

"0.  R.  M." 

Thereafter  appellant  returned  to  his  home  in  Bowie  County.  Appel- 
lant there  arranged  with  one  Mr.  Simms  to  furnish  him  with  money 
and  supplies  to  enable  him  to  carry  out  the  above  contract.  At  the 
suggestion  of  Mr.  Simms  appellant  sent  the  following  letter  to  appellees : 
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'*SiMM8,  Texas,  Februaiy  8,  1899. 
"Measre.  L.  B.  Menefee  &  Co.,  Fort  Worth,  Texas: 

"Grentlemen. — ^In  reference  to  the  contract  made  with  you  on  the  6th 
inst.,  will  say  that  conditions  are  not  satisfactory  to  parties  I  desire  to 
get  to  assist  me  in  filling  same.  They  desire  to  know  exactly  what  the 
specifications  of  the  Colorado  &  Southern  Bailway  Compan/s  inspector 
are  in  reference  to  oak  timber  if  he  receives  only  white  oak.  They  fear 
that  they  can  not  secure  this  amount  of  ties  in  the  length  of  time  given, 
but  if  he  will  accept  willow  oak  (which  is  a  very  fine  quality  of  oak)  we 
will  have  no  trouble  in  filling  this  contract.  Please  send  us  a  copy  of 
your  contract  with  the  C.  &  S.  Railway  Company  in  reference  to  timber 
and  workmanship.  Should  also  like  to  arrange  a  meeting  with  in- 
spector of  this  company  in  Tesarkana  so  that  we  might  get  his  personal 
views  on  the  matter.  Should  like  to  arrange  this  meeting  at  an  early 
date  as  possible.     Yourb  truly, 

"J.  E.  Myebs." 

On  February  10,  appellee  repied  to  the  above  letter  as  follows,  to  wit: 

"Fort  Worth,  Texas,  February  10,  1899. 
"J.  E.  Myers,  Bassett,  Texas: 

"Dear  Sir. — ^Referring  to  your  letter,  will  accept  the  willow  oak  ties 
and  send  you  the  inspector  within  the  next  two  weeks.  He  can  run 
over  there  and  see  you  most  any  time.  Hurry  all  you  can  and  advise  if 
you  are  going  to  get  out  2000  pieces  6x8x12.     Yours  truly, 

"L.  B.  Menefee  &  Co. 
"0.  R.  M." 

Appellee  inclosed  in  this  letter  specifications  of  the  Colorado  & 
Southern  Railway  Company,  which  read  as  follows,  to  wit :  "15,000  oak 
standard  crossties,  the  same  to  be  six  inches  thick  between  parallel  faces, 
each  face  to  be  not  less  than  eight  inches  wide  at  any  point  and  each 
tie  to  be  eight  feet  long,  the  same  to  be  hewn  from  straight,  sound  live 
oak  timber,  free  from  cracks  and  rotten  knots,  which  will  be  received 
subject  to  the  inspection  of  the  Colorado  &  Southern  Railway  Company, 
when  placed  in  piles  in  close  proximity  to  railroad  where  same  can  be 
loaded  on  cars." 

By  the  terras  of  the  contract  of  February  6th,  the  appellee  only 
became  bound  to  pay  for  the  ties  after  inspection  by  the  Colorado  & 
Southern  Railway  Company  and  its  'acceptance  of  the  same.  It  is 
undisputed  that  the  ties  were  not  accepted,  but  were  rejected  by  the 
Colorado  &  Southern  Railway  Company  for  the  reason  that  they  were 
made  out  of  willow  oak  instead  of  white  oak  or  post  oak.  It  is  insisted, 
however,  by  appellant  that  the  appellees  consented  to  the  use  of  willow 
oak  in  their  letter  of  February  10th.  This  letter  was  written  in  reply  to 
appellant's  letter  of  the  8th  of  February.  In  the  letter  of  appellant 
of  that  date  it  is  stated  that  willow  oak  is  a  very  fine  quality  of  oak. 
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Appellant  testified  that  he  meant  by  this  expression  that  willow  oak 
was  a  very  fine  quality  of  oak  for  ties.  There  is  evidence  sufficient  \j» 
justify  the  conclusion  that  this  is  not  true.  There  is  testimony  to  the 
effect  that  this  kind  of  oak  is  not  suitable  for  railroad  ties.  They  will 
only  last  two  or  three  years,  and  when  nails  or  spikes  are  diiven  in  them, 
on  exposure  to  the  sun  there  is  a  shrinkage  which  draws  the  wood  away 
from  the  spike  and  it  comes  out.  Appellant  has  never  known  this  kind 
of  oak  to  be  used  for  crossties,  although  he  has  been  in  the  tie  business 
for  many  years.  He  testified  that  he  had  made  a  great  many  ties  for 
appellee  and  has  never  put  out  any  willow  oak  ties  prior  to  this  time. 
This-  is  the  first  trouble  he  has  ever  had  with  appellees  about  ties. 
0.  K.  Menefee,  who  represented  the  appellees  and  who  wrote  the  letter 
of  February  10th,  testified  that  he  did  not  know  anything  about  willow 
oak  and  did  not  know  it  from  white  oak  or  from  post  oak,  but  relied  on 
the  statement  in  appellant's  letter  of  February  8th  and  believed  said 
statement  that  willow  oak  was  a  very  fine  quality  of  oak  for  crossties 
and  that  it  would  be  taken  and  received  by  the  Colorado  &  Southern 
Railway  Company ;  that  in  writing  the  letter  of  February  10th,  he  relied 
upon  the  statement  in  appellant's  letter  as  to  the  quality  of  willow  oak. 
Appellees,  in  their  pleadings,  deny  that  they  ever  agreed  to  accept  willow 
oak  ties  and  deny  the  contract  as  alleged  by  appellant,  and  further  allege 
that  if  it  should  be  held  that  they  did  consent  to  accept  willow  oak  ties, 
then  it  was  by  reason  of  the  false  and  fraudulent  statement  and  rep- 
resentations concerning  the  quality  of  willow  oak  timber  made  to  ap- 
pellees by  appellant.  In  deference  to  the  judgment  of  the  trial  court 
we  conclude  that  the  evidence  is  suflScient  to  sustain  the  finding  that  the 
appellees  were  induced  to  consent  to  the  use  of  willow  oak  by  the  false 
representation  of  appellant  that  willow  oak  is  a  very  fine  quality  of 
oak ;  that  appellees  relied  thereon  and  that  they,  are  not  bound  thereby. 
It  was  known  to  appellant  that  appellees  were  contracting  for  the  ties  to 
fill  a  contract  with  the  Colorado  &  Southern  Railway  Company.  In  his 
letter  of  February  8th  appellant  requested  that  he  should  be  furnished 
with  a  copy  of  appellee's  contract  with  said  railroad  company  "in  refer- 
ence to  timber  and  workmanship.'*  In  their  reply  to  this  letter  appel- 
lees inclosed  a  copy  of  the  specifications  of  the  Colorado  &  Southern 
Railway  Company  by  which  it  is  shown  that  the  ties  were  to  be  "oak 
standard  crossties,"  and  further  were  to  be  received  subject  to  inspection 
of  the  said  railroad  company.  The  word  "standard"  as  used  in  these 
specifications  has  reference  not  only  to  the  workmanship  and  dimen- 
sions of  the  ties,  but  to  kind  and  quality.^  The  evidence  shows  that 
willow  oak  ties  are  not  received  or  used  by  railroads  and  especially  by  any 
of  the  railroads  in  Bowie  County.  The  evidence  is  sufficient,  in  our 
judgment,  to  show  that  a  crosstie  made  out  of  willow  oak  is  not  a  stan- 
dard crosstie.  As  before  stated,  it  is  undisputed  that  the  ties  were  not . 
accepted  by  the  Colorado  &  Southern  Railway  Company  for  the  reason 
that  they  did  not  comply  with  the  specifications.  We  conclude  that  the 
evidence  was  sufficient  to  support  the  judgment. 
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2.  It  is  contended  that  the  testimony  that  other  railroads,  and 
especially  those  in  Bowie  County,  would  not  accept  crossties  made  of 
willow  oak  was  improperly  admitted  and  hence  should  not  be  consid- 
ered by  this  court.  It  is  insisted  that  the  defense  is  based  on  the  failure 
of  plaintiff  to  comply  with  an  express  contract,  and  the  evidence  of  the 
custom  of  other  railroads  about  the  kind  of  ties  used  by  them  was 
inadmissible.  This  evidence  was  admitted  in  the  trial  court  at  the  time 
of  the  trial  without  objection.  It  is  held  that  objections  to  evidence 
can  not  be  made  for  the  first  time  in  the  appellate  court.  Bussell  v. 
Wall,  2  Texas  Civ.  App.,  63 ;  Sharp  v.  Schmidt,  62  Texas,  266. 

We  conclude  that  the  court  pronounced  a  proper  judgment  in  this 
case  and  finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  M.  Simms  et  al. 

Decided  June  7,  1902. 

1. — Telegraph  tompany — ^Agency — ^Evidence. 

Where  the  liability  of  the  telegraph  company  depended  on  the  fact  that 
the  message  had  not  been  routed  the  best  and  most  direct  way,  and  the  evidence 
was  uncontradicted  that  the  person  who  directed  how  the  message  should  be 
routed  was  not  the  agent  of  the  telegraph  company,  but  of  the  sender,  a 
verdict  against  the  company  can  not  be  sustained. 

2. — Same — ^Telephone  Connection — Changing  Route. 

It  was  the  duty  of  the  telegraph  company  to  send  the  message  to  M.  as 
routed,  unless  it  knew  or  should  have  known  ^at  the  telephone  line  from  that 
point  was  not  in  working  order,  and  that  therefore  the  message  could  not  be 
promptly  forwarded  on  from  M.  to  the  addressee. 

Appeal  from  Wood.  Tried  below  before  Hon.  F.  J.  McCord,  Special 
Judge. 

L.  L,  Lindsley  and  M,  B.  Oeer,  for  appellant. 

M.  D.  Carlockj  for  appellees. 

TEMPLETON,  Associate  Justice.— In  August,  1901,  J.  E.  Matkin 
and  wife  resided  near  Josephine,  in  Collin  County,  and  their  daughter, 
Mrs.  Meddle  Sims,  lived  with  her  husband  near  Pleasant  Grove,  in  Wood 
County.  There  was  no  telegraph  office  at  either  of  said  places.  The 
nearest  telegraph  offices  to  ^aid  points  were  Nevada  and  Winsboro.  There 
was  a  railroad  wire  from  Josephine  to  Nevada  and  a  telephone  line  from 
Winsboro  to  Pleasant  Grove  which  extended  on  to  Mineola,  another 
telegraph  station.  Pleasant  Grove  is  six  miles  from  Winsboro  and 
twenty  miles  from  Mineola.  The  telegraph  company  had  no  interest 
in  or  control  over  the  telephone  line. 

On  August  24,  1901,  Mrs.  Matkin  was  sick  and  not  expected  to  live. 
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Matkin  desired  to  notify  his  daughter  of  the  fact,  and  had  the  attending 
physician  write  a  message  to  Mrs.  Sims  reading  thus:  "Your  mother 
IS  very  sick.  Come  at  once.^  The  message  was  written  on  an  ordinary 
piece  of  blank  white  paper.  Matkin  started  with  the  message  to  Jose- 
phine, thinking  there  was  a  telegraph  oflBce  at  that  place,  and  intending 
to  deliver  the  message  to  the  agent  there  for  transmission.  On  his  way 
there  he  met  a  neighbor,  W.  J.  Berryhill,  who  imdertook  to  send  the  mes- 
sage for  him.  Matkin  returned  home  and  Berryhill  carried  the  message 
to  Josephine  and  delivered  it  to  W.  C.  Davis,  the  railway  station  agent. 
Davis  informed  Berryhill  that  he  was  not  the  agent  of  the  telegraph 
company;  that  there  was  no  telegraph  office  at  Josephine,  and  that  he 
could  not  accept  or  send  the  message.  Finally,  as  a  matter  of  accommo- 
dation to  Matkin,  Davis  called  up  R.  W.  Porter,  the  agent  of  the  Western 
Union  Telegraph  Company  at  Nevada,  over  the  railroad  wire,  and  induced 
him  to  agree  to  take  the  message  over  that  wire  and  forward  the  same 
from  the  Nevada  office.  Davis  sent  the  message  to  Porter  over  the  rail- 
road wire,  who  took  it  down  and  forwarded  it  to  Port  Worth,  from  which 
point  it  was  sent  to  Mineola.  Berryhill,  for  Matkin,  guaranteed  the 
charges  for  special  delivery  of  the  message,  and  a  service  message  to  that 
effect  accompanied  the  telegram.  Davis  pasted  the  paper  on  which  the 
message  was  written  on  one  of  the  ordinary  blanks  of  the  company  which 
contained  the  customary  stipulation  limiting  the  liability  of  the  company 
to  its  own  line.  This  was  done  before  he  sent  the  message  to  Porter. 
Davis  testified  that  before  he  sent  the  message  to  Porter  he  routed  it 
by  way  of  Mineola  and  sent  it  so  routed.  Porter  testified  that  he  re- 
ceived the  message  routed  by  way  of  Mineola  and  forwarded  it  as  routed. 
When  the  message  reached  Mineola  it  was  delivered  by  the  agent  of  the 
telegraph  company  to  the  agent  of  the  telephone  company.  For  some 
reason  not  shown,  but  presumably  because  the  telephone  line  was  not 
in  working  order,  the  telephone  company  did  not  forward  the  message 
over  its  wire.  The  telephone  company  used  no  dispatch  in  delivering 
the  message.  On  this  account  the  delivery  of  the  message  was  delayed 
for  some  days  and  until  after  the  death  of  Mrs.  Matkin,  which  occurred 
on  August  25,  1901.  There  was  evidence  tending  to  show  that  had  the 
message  been  promptly  transmitted  and  delivered  Mrs.  Sims  could  and 
would  have  reached  her  mother's  bedside  before  dissolution  took  place. 

Mrs.  Sims,  joined  by  her  husband,  brought  this  suit  against  the  tele- 
graph company  to  recover  damages  on  account  of  the  message  not  hav- 
ing been  promptly  transmitted  and  delivered.  On  a  trial  by  jury  she 
obtained  judgment,  and  this  appeal  followed. 

The  theory  of  appellees  is  that  appellant  was  negligent  in  not  sending 
the  message  by  way  of  Winsboro,  the  nearest  telegraph  station  to  Pleas- 
ant Grove;  that  had  the  message  been  sent  by  that  route  it  could  and 
would  have  been  promptly  delivered.  The  theory  of  appellant  is  that 
the  message  was  routed  by  way  of  Mineola  by  Davis,  acting  as  Matkin's 
agent,  and  that  it  was  boimd  to  send  the  message  by  the  route  selected 
Vol.  30  avil— 3. 
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by  the  sender.  The  court  instructed  the  jury,  in  substance,  that  if 
Davis  was  not  the  agent  of  appellant  and  voluntarily  assumed  to  call  up 
the  agent  at  Nevada,  and  if  he  routed  the  message  by  way  of  Mineola 
and  sent  it  to  the  agent  at  Nevada  so  routed,  and  if  appellant's  agent 
promptly  forwarded  the  message  by  that  route  and  delivered  same  to 
the  connecting  line,  then  appellant  was  not  liable,  but  that  if  the  rout- 
ing of  the  message  was  the  act  of  appellant's  agent  at  Nevada,  the  ap- 
pellees were  entitled  (other  facts  concurring)  to  recover.  The  principal 
question  in  the  case  is  whether  the  evidence  was  such  as  to  justify  the 
submission  to  the  jury  of  the  issue  presented  by  said  charge  or  to  war- 
rant a  verdict  for  appellees  on  that  issue. 

It  was  shown  beyond  controversy  that  Davis  was  not  the  agent  of  ap- 
pellant. It  must  be  held,  therefore,  that  in  what  he  did  he  was  acting 
as  the  agent  of  Matkin  and  tuat  appellees  are  bound  thereby.  The  tes- 
timony of  Davis  and  Porter  to  the  effect  that  Davis  routed  the  message 
by  way  of  Mineola  and  that  it  was  sent  by  Porter  as  routed,  was  not 
contradicted.  Matkin  intended  that  it  should  be  sent  by  way  of  Wins- 
boro,  but  Berryhill  gave  no  such  directions  to  Davis,  and  does  not  re- 
member that  anything  was  said  about  the  routing  of  the  message.  The 
original  message  has  been  sent  up  with  the  transcript,  but  an  inspection 
of  it  discloses  nothing  necessarily  inconsistent  with  the  statement  of 
Davis  and  Porter  that  Davis  routed  the  message.  It  is  to  the  interest  of 
both  Davis  and  Porter  to  show  that  the  message  was  routed  by  Davis, 
and  there  may  be  some  slight  discrepancies  in  their  testimony,  but  after 
a  careful  examination  of  the  record  we  find  no  tangible  or  substantial 
reason  for  declining  to  credit  their  evidence  concerning  the  routing  of 
the  message.  We  can  not  understand  upon  what  testimony  the  jury 
based  their  finding  that  Porter,  and  not  Davis,  routed  the  message,  and 
feel  constrained  to  hold  that  there  was  no  sufficient  evidence  to  justify 
such  finding. 

^  There  is  no  evidence  tending  to  show  that  appellant  knew  or  ought 
to  have  known  that  the  telephone  line  from  Mineola  to  Pleasant  Grove 
was  not  in  working  order,  or  that  there  would  be  any  delay  in  forwarding 
the  message  from  Mineola  to  its  destination.  Such  being  the  case,  no 
duty  rested  on  it  to  violate  the  directions  of  the  sender  and  transmit  the 
message  by  another  route.     Telegraph  Co.  v.  Turner,  94  Texas,  304. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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St.  Louis  Southwestern  Railway  Company  v.  V.  0.  Campbell. 

Decided  June  28,  1902. 

1.— Carriers  of  Passengera— Degree  of  Care. 

In  a  case  where  plaintiff's  wife  and  child  were  carried  by  the  defendant 
railway  company  in  an  unheated  car,  in  cold  weather,  without  water,  and  the 
wife  compelled  to  stand  and  holf  the  child,  whereby  both  were  made  sick, 
the  charge  of  the  court  properly  defined  the  degree  of  care  which  it  was 
defendant's  duty  to  have  used  as  ''that  high  degree  of  care  which  would  have 
been  exercised  by  very  cautious,  prudent,  and  competent  persons  under  similar 
circumstances." 

8. — Same-— Through  Train— Duty  to  Stop. 

A  charge  that  if  defendant  accepted  plaintiff's  wife  as  a  passenger  without 
protest,  it  became  its  duty  to  stop  the  train  at  her  station,  although  it  did  not 
customarily  stop  there,  was  error,  since  the  fact  that  she  was  so  received,  and 
that  she  did  not  know  the  train  did  not  stop  at  her  station,  would  not  authorize 
a  recovery  of  damages  for  failure  to  put  ner  off  there,  unless  it  was  further 
shown  that  she  exercised  ordinary  care  to  ascertain  that  the  train  she  took  was 
the  proper  one. 

Appeal  from  Hunt.     Tried  below  before  Hon.  H.  C.  Connor. 

E,  B.  Perkins,  Geo.  S.  Perkins,  and  D.  Upthegrove,  for  appellant. 

Evans  &  Elder,  for  appellee. 

TEMPLETON,  Associate  Justice. — Campbell  sued  the  railway 
company  to  recover  damages  for  personal  injuries  to  his  wife  and  medi- 
cal expense  and  doctor's  bills  incurred  for  his  child,  alleging  that  in 
December,  1899,  he  bought  an  excursion  ticket  of  appellant  entitling 
his  wife  to  travel  from  Neyland,  Texas,  to  a  point  in  Alabama  and  re- 
turn; that  his  wife  boarded  one  of  appellant's  trains,  taking  the  child 
with  her ;  that  the  coach  in  which  she  was  compelled  to  ride  was  crowded 
and  that  she  could  not  get  a  seat,  but  was  forced  to  stand  and  hold  the 
child  in  her  arms ;  that  the  coach  was  not  provided  with  drinking  water, 
and  was  not  heated,  though  the  weather  was  cold;  that  his  wife  and 
child  were  made  sick  as  a  result  of  such  treatment,  causing  the  former 
to  suffer  greatly  and  occasioning  considerable  expense  for  medicines  and 
doctor's  bills.  He  obtained  judgment  on  a  trial  before  a  jury  and  the 
company  has  appealed. 

The  court  instructed  the  jury  that  it  was  the  duty  of  appellant  in  this 
case  to  use  that  high  degree  of  care  which  would  have  been  exercised  by 
very  cautious,  prudent,  and  competent  persons  under  similar  circum- 
stances. Complaint  is  made  of  this  paragraph  of  the  charge  on  the 
ground  that  the  degree  of  care  stated  is  only  required  of  carriers  of  pas- 
sengers with  reference  to  matters  of  transportation  about  \v^hich  the  risk 
to  the  hazard  is  very  great,  such  as  the  construction  and  maintenance 
of  the  roadbed,  the  procurement,  maintenance,  and  inspection  of  equip- 
ment, and  the  employment  of  prudent,  cautious,  and  experienced  per- 
sons to  operate  its  trains,  and  does  not  apply  where  the  duty  to  be 


36  30  Texas  Civil  Appeals  Reports. 

performed  appertains  to  one  of  the  common  and  simple  conditions  of 
life,  which  is  well  understood  and  can  be  performed  by  anyone  of  or- 
dinary intelligence  and  experience,  and  where  the  mere  comfort  and 
convenience  of  the  passenger  is  involved.  We  are  of  opinion  that  the 
objection  to  the  charge  is  not  well  taken.  The  degree  of  care  required 
is  fixed  by  the  existence  of  the  relation  of  carrier  and  passenger,  by  the 
character  of  the  danger  to  which  the  passenger  is  exposed,  and  by  the 
exclusive  control  by  the  carrier  of  the  agencies  by  which  the  danger  can 
be  averted.  Where  the  life  and  health  of  a  passenger  is  at  stake,  the 
care  to  be  exercised  is  such  as  would  have  been  used  by  very  cautious 
and  prudent  persons.  The  assumption  of  appellant  that  when  a  passen- 
ger is  compelled  to  ride  in  an  unwarmed  coach  in  inclement  weather, 
the  risk  is  not  great  and  only  his  comfort  and  convenience  is  involved, 
is  imwarranted.  Such  exposure  may  result  in  sickness  causing  physical 
pain  and  mental  suffering  and  possibly  death.  Where  such  serious  con- 
sequences are  to  be  apprehended,  the  high  degree  of  care  required  by 
the  charge  must  be  exercised.  The  fact  that  the  means  of  avoiding  the 
injury  are  simple  and  can  be  easily  applied  does  not  affect  the  degree 
of  care  which  should  be  used,  but  only  renders  less  diflScult  the  dis- 
charge of  the  duty  which  the  carrier  owes  to  the  passenger.  The  exact 
question  here  considered  appears  not  to  have  been  directly  decided,  but 
the  rule  given  in  the  charge  has  been  extend_ed  beyond  the  limits  set  up 
by  appellant.     Eailway  v.  Shields,  9  Texas  Civ.  App.,  652. 

On  the  return  trip,  the  train  on  which  Mrs.  Campbell  was  riding  did 
not  stop  at  Neyland,  the  place  of  her  destination,  and  she  went  past 
that  station  and  on  to  Greenville,  where  she  left  the  train.  Appellee 
claimed  damages  on  account  of  his  wife  not  being  permitted  to  get  off 
at  Neyland.  He  requested  a  special  charge  which  was  given  by  the 
court  and  which  reads  as  follows :  "While  the  law  recognized  the  right 
of  a  railway  company  to  make  reasonable  rules  and  regulations  as  ta 
the  running  of  its  trains,  and  it  has  the  lawful  right  to  run  certain  trains 
that  do  not  stop  at  certain  stations,  yet  if  such  company  received  a  pas- 
senger on  one  of  its  trains  whose  destination  is  a  certain  station  at 
which  such  train  does  not  stop,  and  carries  such  passenger  on  such  train 
without  protest,  and  the  passenger  does  not  know  at  the  time  of  board- 
ing such  train  that  it  does  not,  under  the  rules  of  the  company,  stop  at 
the  destination  of  such  passenger,  then  it  is  the  duty  of  the  railway  to 
stop  such  train  at  the  passenger's  destination,  whether  under  the  rules 
of  the  company  it  is  required  to  stop  there  or  not.  If,  therefore,  you  find 
from  the  evidence  before  you  that  plaintiff's  wife  was  in  possession  of  a 
ticket  sold  her  by  the  agent  of  defendant  entitling  her  to  passage  from 
Fair  Oaks,  Ark.,  to  Neyland,  Texas,  and  if  you  find  that  in  returning 
from  Alabama  plaintiff's  wife  was  accepted  on  the  train  of  defendant 
w^ithout  protest,  and  that  her  ticket  called  for  Neyland,  Texas,  as  her 
destination,  and  that  under  the  rules  of  the  defendant  company  said 
train  did  not  stop  at  Neyland;  and  if  you  further  find  that  plaintiflPs 
wife  was  not  aware  of  this  fact  when  she  boarded  such  train ;  and  if  you 
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further  find  that  those  in  charge  of  such  train  refused  to  stop  the  same 
at  Neyland,  Texas,  in  order  that  plaintiff's  wife  might  alight  therefrom, 
but  carried  her  and  her  child  on  to  Greenville;  and  if  you  further  find 
that  plaintiff's  wife  was  sick  or  suffering  with  cold  or  cough,  and  that 
by  reason  of  the  failure  of  defendant  to  stop  its  train  at  Neyland,  and 
the  carrying  of  her  by  there  and  on  to  Greenville  she  became  sick,  and 
her  cold  and  cough  (if  any)  were  made  worse,  then  you  will  find  for 
plaintiff  such  sum  as  will  in  cash  compensate  him  for  the  increased  suf- 
fering (if  any)  caused  by  carrying  her  by  Neyland  and  on  to  Greenville; 
and  if  you  should  further  find  that  by  reason  of  carrying  her  by  said 
station  she  suffered  any  mental  anguish,  then  you  should  find  for  the 
plaintiff  such  additional  sum  as  will  reasonably  compensate  him  there- 
for." It  was  shown  that  appellant  runs  two  regular  passenger  trains  a 
day  each  way  over  the  line  of  its  road  on  which  Neyland  is  situated, 
two  of  said  trains  passing  Neyland  in  the  daytime  and  two  at  night; 
that  the  day  trains  stop  at  Neyland,  but  that  under  a  rule  of  appellant 
the  night  trains  do  not  stop  except  upon  special  orders;  that  such  spe- 
cial orders  are  rarely  given,  the  night  trains  generally  passing  Neyland 
without  stopping;  that  the  train  in  question  had  no  orders  to  stop  at 
Neyland.  It  was  also  shown  that  when  Mrs.  Campbell  started  on  her 
trip  to  Alabama  she  got  on  a  train  at  Neyland  in  the  nighttime,  the 
train  having  stopped  there  on  that  occasion  on  account  of  the  excur- 
sion. Her  ticket  was  over  appellant's  road  from  Neyland  to  Texarkana, 
over  the  road  of  the  St.  Louis  Southwestern  Railway  Company  from 
Texarkana  to  Fair  Oaks,  Ark.,  and  over  other  lines  from  that  point  to 
Clanton,  Ala.  She  returned  by  the  same  route.  Just  before  the  train 
on  which  she  was  riding  reached  Commerce,  the  station  nearest  her 
destination,  she  was  informed  by  the  conductor  that  the  train  would 
not  stop  at  Neyland,  and  she  was  given  choice  between  getting  off  at 
Commerce  or  going  to  Greenville,  the  first  station  beyond  Neyland.  She 
demanded  that  the  train  be  stopped  at  Neyland,  but  the  conductor  re- 
fused to  stop  there,  and  she  declined  to  get  off  at  Commerce  and  went 
on  to  Greenville.  The  evidence  does  not  show  how  she  came  to  take 
the  through  train,  and  the  record  is  silent  as  to  whether  her  ticket  had 
been  taken  up  when  the  train  reached  Commerce,  and  as  to  whether  the 
conductor,  when  he  asked  her  to  get  off  at  Commerce,  offered  to  provide 
her  with  transportation  on  the  next  train  from  that  point  to  Neyland. 
We  are  of  opinion  that  under  this  state  of  facts  the  giving  of  the  special 
charge  was  error.  Appellant  has  the  right  to  operate  through  trains 
which  do  not  stop  at  all  stations^  and  the  evidence  is  not  such  as  to 
justify  us  in  holding  that  the  train  in  question  did  not  belong  to  this 
class,  but  was  such  a  train  as  was  obliged  to  stop  at.  all  stations  where 
there  were  passengers  who  wanted  to  get  on  or  off  the  same.  The  charge 
requested  by  appellee  in  fact  concedes  that  under  the  evidence  this  par- 
ticular train  was  not  compelled  to  stop  at  Neyland  except  on  this  or  some 
similar  occasion.  The  question  then  is,  whether  the  circumstances  of 
this  case  required  a  violation  of  the  custom  and  rule.     The  charge  under 
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consideration  instructed  the  jury  that  the  train  should  have  been  stopped 
at  Neyland,  notwithstanding  the  regulation,  if  Mrs.  Campbell  boarded 
it  without  knowing  that  it  would  not  stop  there  and  was  accepted  as  a 
passenger  without  protest.  The  charge  ignores  the  duty  of  Mrs.  Camp- 
bell to  exercise  ordinary  care  to  ascertain  whether  the  train  which  she 
boarded  was  the  proper  train.  That  such  was  her  duty  is  well  settled. 
Beauchamp  v.  Railway,  56  Texas,  239;  5  Am.  and  Eng.  Enc.  of  Law, 
new  edition,  p.  601,  sec.  4.  And  in  Railway  v.  Hassell,  62  Texas,  256, 
it  was  held  that  when  a  passenger  by  mistake  takes  a  train  which  does 
not  stop  at  his  destination  he  may  be  ejected  therefrom  at  any  regular 
station.  In  that  case  it  was  shown  that  the  ticket  of  the  passenger  had 
been  taken  up,  but  it  does  not  appear  whether,  when  he  was  forced  to 
leave  the  train^  his  ticket  was  returned  to  him.  So  the  charge  is  not 
only  erroneous  in  that  it  relieved  Mrs.  Campbell  of  the  duty  to  exercise 
ordinary  care  in  taking  the  proper  train,  but  was  further  defective  in 
failing  to  state  the  law  regarding  the  right  of  appellant,  upon  her  mis- 
take being  discovered,  to  re€[uire  her  to  leave  the  train  at  any  regular 
station  where  the  train  stopped.  Unless,  after  the  mistake  was  discov- 
ered, appellant^s  agents  did  something  which  precluded  them  from  en- 
forcing the  privilege  they  had  of  compelling  her  to  leave  the  train 
short  of  her  destination,  then  they  were  not  bound  to  stop  the  train 
at  Neyland.  The  charge  declares  that  if  she  was  accepted  as  a  passen- 
ger without  protest  it  became  appellants  duty  to  stop  the  train  at  her 
station.  The  mere  fact  that  she  was  permitted  to  ride  on  the  train  as  a 
passenger  to  Commerce  was  not  sufficient  to  require  appellant  to  stop  the 
train  at  Neyland  in  violation  of  its  custom.  In  the  Hassell  case,  supra, 
the  traveler  was  declared  to  be  a  passenger  and  was  accepted  and  treated 
as  such  by  the  conductor,  yet  it  was  held  that  the  conductor  had  the 
right,  thereafter,  to  compel  him  to  leave  the  train  before  he  reached  his 
destination.  It  is  unnecessary  for  us  to  determine  whether  if  the  con- 
ductor, when  he  requested  Mrs.  Campbell  to  disembark  at  Commerce, 
failed  to  provide  her  with  transportation  to  Neyland  on  the  next  train, 
she  thereby  became  entitled  to  be  carried  to  her  destination  on  the 
train  on  which  she  was  riding,  as  the  evidence  does  not  raise  the  ques- 
tion. The  burden  was  on  appellant  to  show  that  Mrs.  Campbell  was  on 
a  train  which,  under  a  reasonable  regulation  it  had  theretofore  adopted, 
was  not  required  to  stop  at  Neyland.  If  it  made  such  a  case,  then  it 
devolved  on  appellee  to  show  the  exceptional  facts  which  rendered  the 
regulation  not  enforcible  against  Mrs.  Campbell. 

For  the  error  in  giving  the  special  charge,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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A.  N.  WiNGFIELD  ET  AL.  V.  H.  C.  HacKNEY  ET  AL. 
Decided  June  14,  1902. 

1.— Bnsiness  Homestead— Election  by  Widow. 

Where  a  husband  conducted  two  businesses  in  different,  distinct,  and 
separate  places,  his  widow  could  not,  after  his  death,  claim  both  properties  as 
exempt  business  homestead,  and  her  election  of  one  of  them  is  binding  on  her 
and  the  children,  if  not  shown  to  be  prejudicial  or  unfair  to  the  children,  not- 
withstanding that  at  the  time  of  the  election  she  mistakenly  supposed  that  she 
could  hold  the  other  property  as  her  separate  estate. 

8. — ^Injunction  to  Stay  Execution — ^Jurisdiction. 

The  district  court  has  no  jurisdiction  to  enjoin  an  execution  from  the  county 
court  because  of  its  invalidity,  there  being  an  adequate  remedy  by  motion  to 
quash  in  the  latter  court  which  can  be  aided,  if  necessary,  by  an  injunction  in 
such  court  to  restrain  proceedings  under  the  execution  until  the  motion  is 
heard. 

Appeal  from  Freestone.    Tried  below  before  Hon.  L.  B.  Cobb. 

Geo.  A.  Bell  and  Oibson  &  Bryant,  for  appellants. 

TEMPLETON,  Associate  Justice. — ^A.  M.  Stubbs  and  wife  owed  a 
community  debt  to  Hackney.  Stubbs  died  intestate  and  his  wife  quali- 
fied as  survivor.  Hackney  brought  suit  in  the  County  Court  against 
the  community  administrator  and  obtained  judgment.  Mrs.  Stubbs 
married  Wingfield.  Hackney  then  caused  an  execution  to  be  issued  on 
his  said  judgment  and  had  the  same  levied  on  a  lot  situated  in  the  town 
of  Wortham.  Thereupon  Mrs.  Wingfield,  joined  by  her  husband  and^ 
the  minor  children  of  herself  and  Stubbs,  brought  this  suit  in  the  Dis- 
trict Court  against  Hackney  and  the  officer  who  levied  the  writ,  the 
purpose  of  the  suit  being  to  enjoin  the  levy  and  a  sale  thereunder.  It 
was  alleged  (1)  that  the  said  lot  was  the  separate  property  of  Mrs. 
Wingfield,  having  been  acquired  during  her  first  coverture  and  paid 
for  with  her  separate  means,  and  (2)  that  the  lot  was  exempt  as  a  busi- 
ness homestead.  A.  preliminary  injunction  was  granted.  Mrs.  Wing- 
field died  intestate  and  her  husband  and  children  prosecuted  the  suit  to 
judgment.  The  trial  was  without  a  jury,  and  resulted  in  a  decree  dis- 
solving the  temporary  injimction  and  refusing  the  relief  sought.  The 
plaintiffs  have  appealed. 

The  trial  court  found  as  a  matter  of  fact  that  the  lot  was  paid  for 
with  the  community  means  of  Stubbs  and  wife  and  not  with  the 
separate  means  of  the  wife.  On  the  homestead  issue  he  found  that,  at 
the  time  of  his  death,  Stubbs  was  conducting  the  business  of  a  retail 
grocery  merchant  on  the  lot  in  controversy  and  a  livery  business  on 
another  lot,  the  two  lots  being  entirely  disconnected  and  each  business 
being  separately  conducted,  both  lots  being  community  property;  that 
after  Mrs.  Stubbs  qualified  as  survivor  she  inventoried  the  livery  prop- 
erty as  the  exempt  business  homestead  and  omitted  the  lot  in  suit  from 
her  inventory,  claiming  the  same  as  her  separate  property;  that  the 
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livery  property  was  then  more  valuable  than  the  lot  in  controversy. 
These  findings  of  fact  are  amply  supported  by  the  evidence.  This  dis- 
poses of  the  contention  that  the  lot  was  not  subject  to  the  levy  because 
it  was  the  separate  property  of  Mrs.  Wingfield.  On  the  homestead 
issue  the  trial  judge  concluded  as  a  matter  of  law  as  follows :  "Stubbs, 
being  engaged  in  two  businesses  and  conducting  the  same  in  difterent, 
distinct,  and  separate  placet,  could  not  have  claimed  both  as  exempt 
business  homesteads,  nor  could  the  widow,  acting  in  her  capacity  of 
survivor,  have  done  so,  but  he  or  she  could  have  elected  which  of  the 
two  to  so  claim.  The  survivor  having  elected  to  claim  the  said  livery 
property  as  the  business  homestead  and  it  not  being  shown  that  such 
election  was  prejudicial  or  unfair  as  to  the  children  of  her  husband, 
both  she  and  they  are  bound  by  such  election,  notwithstanding  that  at 
the  time  of  making  the  choice  she  mistakenly  supposed  that  she  was 
entitled  to  hold  'the  property  in  suit  as  her  separate  estate.**  This  con- 
clusion is  approved. 

Appellants  contend  that  the  trial  court  erred  in  not  granting  the 
injunction  sought,  for  the  reason  that  an  execution  could  not  be  legally 
issued  on  Hackney*s  judgment  against  the  community  administrator 
after  her  marriage  with  Wingfield.  This  contention  appears  not  to 
have  been  urged  on  the  trial  and  was  not  passed  on  by  the  trial  court. 
The  question  was  certified  by  us  to  the  Supreme  Court,  and  it  was 
there  held  that  Hackney  was  not  entitled  to  enforce  the  collection  of  his 
judgment  by  execution  after  the  marriage  of  Mrs.  Stubbs.  Wingfield 
V.  Hackney,  4  Texas  Ct.  Rep.,  971.  Appellants  are  entitled  to  have  the 
execution  stayed,  and  the  question  is  whether  on  this  branch  of  the  case 
they  have  sought  the  proper  remedy  in  the  court  having  jurisdiction  to 
grant  the  appropriate  relief. 

A  motion  to  quash  the  execution  was  the  proper  remedy  of  appellants. 
In  Lockhart  v.  Stuckler,  49  Texas,  765,  an  execution  was  issued  for 
costs,  and  the  defendant  in  the  writ  applied  for  injunction  to  restrain 
a  levy  and  sale  thereunder  because  he  alleged  that  the  costs  had  been 
improperly  taxed.  The  court  said:  "It  will  not  do  to  regard  this 
petition  as  a  bill  in  equity,  but  rather  as  a  motion  to  retax  costs,  with 
an  order  or  mandate  from  the  court  from  which  the  execution  issued  to 
supersede  the  execution  until  the  motion  could  be  tried.  In  granting 
such  order  (or  injunction,  as  it  is  called  in  this  suit)  only  such  parts 
of  the  costs  should  be  superseded  as  are  shown  in  the  complaint  to  have 
been  illegal;  as  to  the  rest,  it  should  have  remained  unaffected,  to  be 
collected  under  execution  unless  paid.  *  *  *  Though  there  may  be 
no  objection  to  the  use  of  the  injunction,  as  it  is  called,  as  a  process  to 
effect  a  temporary  stay  of  execution,  still  the  form  in  which  this  pro- 
ceeding has  been  instituted  should  not  be  allowed  to  vary  the  substance 
of  the  real  remedy,  which  is  the  retaxation  of  costs.**  In  Freeman  on 
Executions,  section  73,  it  is  said:  "Whenever  an  execution  has  been 
improperly  issued,  the  most  speedy  and  convenient,  and  in  most  cases 
the  only  remedy  of  him  against  whom  it  runs  is  by  motion  to  quash  or 
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set  aside.  *  ♦  ♦  The  remedy  by  motion  to  quash  is  often  exclusive. 
Instead  of  resorting  to  such  motion  or  proceeding,  a  suit  may  be  brought 
to  enjoin  or  prohibit  further  action  under  the  writ.  It  is  usually  a 
sufficient  answer  to  such  a  suit  or  proceeding  that  an  adequate  remedy 
existed  in  the  court  whence  the  writ  issued  by  motion  to  quash  or 
recall  it." 

In  the  case  before  us  it  is  not  shown  tl^at  a  motion  to  set  aside  or 
recall  has  ever  been  filed,  and  no  reason  is  given  or  excuse  presented 
for  the  failure  to  file  such  motion.  If  the  execution  herein  had  issued 
out  of  the  court  where  this  suit  was  filed  we  could,  under  the  authority 
of  Lockhart  v.  Stuckler,  supra,  treat  the  action  of  plaintiffs  as  a  motion 
to  quash  the  process  and  the  injunction  applied  for  as  the  necessary 
order  superseding  or  suspending  the  writ,  pending  the  hearing  of  the 
motion.  But  the  execution  was  issued  from  another  court,  and  that 
court  alone  has  jurisdiction  of  a  motion  to  recall  it.  See  Freeman  on 
Executions,  section  75,  where  it  is  said:  "Application  to  quash  a  writ 
must  always  be  presented  to  the  court  whence  it  issued.  One  court  will 
not  entertain  a  motion  to  set  aside  the  process  of  another  court."  It 
is  clear,  under  the  authorities  cited,  that  appellants  have  resorted  to 
the  wrong  remedy,  and  that  if  an  injunction  is  necessary  to  restrain 
action  imder  the  writ  until  a  motion  to  quash  can  be  heard,  such  in- 
junction would  be  ancillary  to  the  motion,  and  that  the  Couuty  Court, 
out  of  which  the  execution  issued,  alone  has  jurisdiction  to  enter  the 
restraining  order.  The  District  Court  had  jurisdiction  of  the  suit  of 
the  plaintiffs  to  enjoin  the  levy  on  the  ground  that  the  property  levied 
on  was  not  subjecl  to  seizure,  but  it  had  no  jurisdiction  to  set  aside 
the  execution  or  to  restrain  a  sale  under  the  levy  because  the  writ  was 
improperly  issued.  The  plaintiffs,  on  the  branch  of  the  case  last  men- 
tioned, have  chosen  the  wrong  remedy  and  selected  a  forum  which  is 
without  authority  to  grant  the  relief  to  which  they  are  entitled.  If 
they  desire  to  have  the  execution  set  aside  they  must  proceed  in  the 
County  Court  by  motion  to  quash,  and  if  it  becomes  necessary  to  suspend 
action  under  the  execution  until  their  motion  is  tried,  they  may  obtain 
a  proper  restraining  order  from  that  tribunal.  The  levy  not  having 
culminated  in  a  sale  and  no  rights  of  third  parties  having  attached,  it 
is  not  too  late  to  have  the  execution  recalled.  Meador  Co.  v.  Aringdale, 
58  Texas,  447;  Chase  v.  De  Wolf,  69  111.,  47;  Preem.  on  Ex.,  sec.  76. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Oak  Cliff  Sewerage  Company  v.  T.  L.  Mabsalis  et  al. 

Decided  June  7,  1902. 

L— Dedication— Sewer  Placed  in  Street. 

Where  an  owner  of  land  platted  it  into  town  lots  and  blocks,  dedicating  the 
streets  and  alleys  thereof  to  the  public,  and  afterwards  put  a  sewer  in  one  of 
such  public  streets,  this  did  not  constitute  a  dedication  or  <  donation  of  the 
sewer  to  public  use  in  the  absence  of  an  intention  on  such  owner's  part  to  so 
dedicate  or  donate  it,  and  upon  the  incorporation  of  the  site  as  a  city,  it  did 
not  take  title  to  the  sewer. 

8. — Same-— Injunction— Outstanding  Title. 

In  an  action  for  an  injunction  to  restrain  interference  with  a  sewer,  the 
defendant  could  not  avail  itself  on  appeal  of  an  outstanding  title  in  another 
company  where  the  latter  was  made  a  party  to  the  suit  and  acquiesced  in  the 
judgment  rendered  in  plaintiff's  favor. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Thos.  F.  Nash. 

Morris  &  Crow  and  C,  F.  Gohron,  for  appellant. 

Wharton  &  Young,  Cochrell  &  Gray,  and  Crone  &  Oreer,  for  appellees, 

TEMPLETON,  Associate  Justice.— T.  L.  Marsalis  brought  this 
suit  against  the  Oak  Cliff  Sewerage  Company,  alleging  that  he  was  the 
owner  of  a  line  of  sewer  located  on  Jefferson  and  Greenwood  streets  and 
on  block  63  in  the  city  of  Oak  Cliff;  that  said  company  was  asserting 
an  unfounded  claim  to  the  sewer  and  was  interfering  with  his  use 
thereof.  An  injunction  was  sought  to  restrain  further  interference. 
The  sewerage  company  justified  its  use  of  the  sewer  under  a  lease  from 
the  city.  It  made  the  Dallas  &  Oak  Cliff  Electric  Eailway  Company 
a  party,  because  that  company  was  claiming  title  to  that  part  of  the 
sewer  which  was  located  on  Jefferson  street.  The  case  was  tried  without 
the  intervention  of  a  jury  and  Marsalis  obtained  the  judgment  he  de- 
sired, and  it  was  adjudged  that  the  sewerage  company  take  nothing 
against  the  railway  company.  The  question  of  title  between  Marsalis 
and  the  railway  company  was  not  determined.  The  sewerage  company 
has  appealed. 

Conclusions  of  Fact — In  1887  the  Dallas  Land  and  Loan  Company 
owned  the  site  of  the  present  city  of  Oak  Cliff.  It  had  the  same  surveyed 
and  platted  into  lots  and  blocks,  streets  and  alleys,  and  dedicated  the 
streets  and  alleys  to  public  use.  Before  the  deed  of  dedication  was 
executed,  it  conveyed  Jefferson  street  to  the  railway  company.  In  1890 
it  put  in  the  sewer  without  objection  from  any  source.  The  city  was 
incorporated  in  1891.  In  1892  Marsalis  acquired  title  to  all  the  prop- 
erty of  the  land  company.  It  was  never  the  intention  of  the  land  com- 
pany or  of  Marsalis  to  donate  the  sewer  to  public  use,  though  they  per- 
mitted connections  to  be  made  with  the  sewer  without  charge,  except  in 
one  or  two  instances.     In  1897  the  sewerage  company  was  organized 
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and  began  making  connections  with  the  sewer.  In  1900  it  interfered 
with  one  of  the  licensees  of  Marsalis  and  was  successfully  enjoined. 
Diamond  v.  Smith,  66  S.  W.  Rep.,  141.  In  1901  it  leased  the  sewer 
from  the  city.  The  evidence  is  not  suflBcient  to  show  that  either  the 
city  or  the  sewerage  company  has  ever  acquired  any  right  or  title  to 
the  sewer  by  limitation. 

Conclusions  of  Law. — 1.  Marsalis  made  out  a  prima  facie  case  en- 
titling him  to  recover  by  showing  that  the  sewer  was  put  in  by  the  land 
company,  and  that  he  had  acquired  the  title  held  by  it. 

2.  The  laying  of  the  sewer  in  the  public  streets  did  not  make  the 
same  public  property,  and  the  city  did  not,  upon  its  incorporation,  take 
title  thereto. 

3.  The  sewer  was  not  dedicated  or  donated  to  public  use  by  reason 
of  its  having  been  placed  in  the  public  streets,  in  the  absence  of  an 
intention  on  the  part  of  the  owner  to  so  dedicate  or  donate  the  same. 

4.  The  right  of  Marsalis  to  operate  the  sewer  or  of  the  city  to  con- 
trol or  prevent  the  operation  thereof,  is  not  involved  and  is  not  decided. 

5.  It  is  unnecessary  to  determine  the  question  of  title  between  Mar- 
salis and  the  railway  company.  They  are  not  asking  for  this  to  be 
done,  and  neither  of  said  parties  is  complaining  of  the  judgment.  The 
sewerage  company  is  not  entitled  to  have  the  question  decided.  As  the 
railway  company  is  a  party  to  the  suit  and  acquiescing  in  the  judg- 
ment, the  defense  of  outstanding  title  is  not  available  to  the  sewerage 
company. 

The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


ViBGiNiA  Walker  Lawson  et  al.  v.  Caboline  Lawson. 

Decided  June  2,  1902. 

1.— HuBlMUid  and  Wife-— Illegal  Marriage — ^Partnenhip  Property. 

Where  plaintiff  in  good  faith  lived  with  defendant  as  her  husband,  belieying 
him  to  be  such,  but  there  was  no  legal  marriage,  their  relation,  as  to  property 
acquired  by  their  joint  efforts  during  its  existence,  is  treated  as  a  partnership, 
and  the  putative  wife  is  entitled  to  an  equal  share  of  the  property,  regardless 
of  the  amounts  respectively  contributed  by  each  party. 

8. — Same — ^Fraudulent  Conveyance. 

Where,  after  the  dissolution  of  the  invalid  marriage  relation  with  plaintiff, 
defendant  entered  into  a  marriage  and  conveyed  to  his  wife  the  property  ac- 
quired during  the  former  relation,  without  consideration,  and  for  the  purpose 
of  putting  it  out  of  the  reach  of  possible  claimants,  such  conveyance  was  void 
as  to  plaintiff. 

8. — Same — ^Limitations. 

Where  defendant  ceased  to  treat  plaintiff  as  his  wife,  and  thereafter  lived 
in  adultery  with  his  present  wife  and  others,  but  did  not  cease  to  provide  for 
plaintiff,  and  allowed  her  a  house  on  the  land  in  which  she  continued  to  live, 


44  30  Texas  Civil  Appeals  Reports. 

subsisting  out  of  the  common  fimd,  and  for  more  than  ten  years  after  sueh  de- 
sertion she  took  no  legal  steps  because  she  hoped  plaintiff  would  "tetum  to  his 
allegiance  to  her,  limitation  did  not  run  against  her  rights  in  the  property. 

4. — Same — ^Repadiation. 

The  act  of  defendant  in  conveying  the  land  to  another,  the  possession  not 
being  surrendered,  and  the  land  afterwards  reconveyed  to  defendant,  was  not 
neotssarily  such  a  repudiation  of  plaintiff's  rights  as  would  set  in  motion  the 
statutes  of  limitation. 

Appeal  from  the  District  Court  of  Port  Bend  County.  Tried  be- 
low before  Hon.  Spencer  C.  Russell. 

Hutcheson,  Campbell  &  Hutcheson  and  Pearson  &  Pearson,  for  ap- 
pellants. 

James  Slyfield  and  F,  M.  0.  Fenn,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  instituted  on  the  27th 
day  of  August,  1900,  by  the  plaintiff,  Caroline  Lawson,  against  the 
defendant,  Harry  Lawson,  for  divorce  and  partition  of  community 
property.  Virginia  Walker  Lawson  and  her  four  minor  children  were 
made  parties  defendant  as  claimants  of  the  property  in  controversy. 
In  respect  to  the  property,  plaintiff  pleaded  in  the  alternative  that  if 
the  court  should  hold  she  was  not  the  lawful  wife  of  Harry  Lawson, 
then  an  undivided  half  interest  therein  should  nevertheless  be  adjudged 
to  her  because  the  property  was  acquired  by  the  joint  labors  of  herself 
and  the  defendant,  Harry  Lawson,  while  living  together  as  husband 
and  wife  in  the  honest  belief  that  they  had  been  legally  married. 

Defendants  Harry  Lawson  and  Virginia  Walker  Lawson  answered 
jointly  by  exceptions,  general  denial,  and  pleaded  the  statute  of  lim- 
itations of  two  and  four  years. 

D.  R.  Peareson,  appointed  by  the  court  as  guardian  ad  litem  for  the 
minor  defendants,  adopted  the  answer  of  Harry  and  Virginia  and 
filed  also  a  general  denial. 

Upon  this  state  of  the  pleadings  a  trial  was  had  before  the  court 
without  a  jury,  and  the  court  adjudged  that  the  plaintiff  had  never 
been  legally  married  to  Harry  Lawson  and  the  prayer  for  divorce  was 
refused.  But  the  court  found,  as  hereinafter  more  fully  shown,  that 
the  property  had  been  acquired  by  the  joint  labors  of  Caroline  and 
Harry  while  living  together  in  the  honest  belief  that  they  were  hus- 
band and  wife,  and  that  as  the  evidence  furnished  no  guide  by  which 
to  determine  the  proportions  in  which  each  respectively  contributed  to 
its  acquisition,  plaintiff  should  be  adjudged  the  owner  of  an  undivided 
half  interest  therein  and  have  her  decree  of  partition. 

Only  the  minor  defendants  through  their  guardian  ad  litem  have 
appealed. 

The  conclusions  of  fact  prepared  and  filed  by  the  trial  judge  find 
sufficient  support  in  the  evidence,  and  contain  such  a  clear  and  concise 
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history  of  the  case  that  we  are  content  to  adopt  them  and  here  set 
them  out  in  full : 

"Prior  to  the  emancipation,  the  woman  Caroline,  who  is  the  Caro- 
line Lawson,  plaintiff  in  this  case,  and  one  Alf  Woods  were  the  slaves 
of  one  Smith;  that  in  the  manner  usual  among  slaves  and  with  the 
consent  of  their  master,  the  said  Caroline  and  Alf  lived  together  as 
husband  and  wife,  and  were  such  as  near  as  slaves  could  be ;  that  after 
emancipation  they  continued  to  live  together  in  such  relation  for  sev- 
eral months,  until  about  Christmas,  1865;  that  then,  or  shortly  there- 
after, Alf  quit  Caroline,  and  afterwards,  some  time  in  1867,  he  mar- 
ried one  Rachel in  due  form  of  law. 

"Thereupon  and  in  the  same  year  Caroline  and  Harry  Lawson,  the 
defendant,  made  and  entered  into  an  agreement  to  be  man  and  wife, 
and  thereafter  lived  together  as  such  and  were  known  and  regarded  as 
such  in  the  neighborhood  in  which  they  lived,  and  held  themselves  out 
to  the  world  as  such  until  about  1889  or  1890,  when-  Harry  forced 
Caroline  to  leave  the  house  where  they  lived.  He  let  her  occupy  a 
house  on  the  same  premises  until  about  1899,  but  did  not  further  live 
with  her  or  in  any  way  treat  her  as  his  wife. 

"All  the  property  in  controversy  was  acquired  by  the  joint  effort  of 
Caroline  and  Harry  in  the  same  manner  as  if  they  had  been  actually 
husband  and  wife,  but  in  what  proportion  their  respective  labors  con- 
tributed to  such  accumulation,  I  am  unable  to  say. 

"Alf  Woods  died  in  1897  or  1898. 

"From  all  the  facts  and  circumstances  in  the  case,  I  find  that  in 
entering  into  the  contract  of  marriage  with  Lawson,  Caroline  did  so 
in  the  utmost  good  faith,  not  knowing  or  believing  that  she  was  the 
wife  of  Woods,  or  that  her  living  with  him  after  emancipation  would, 
in  law,  act  as  a  ratification  of  her  slave  marriage  with  him,  and  that 
from  1867  to  1890,  she  was  the  de  facto  wife  of  Lawson.  From  the 
date  of  his  marriage  with  Rachel  until  his  death  Woods  lived  with  her 
in  the  same  general  neighborhood  as  did  Caroline  and  Lawson,  and 
there  is  nothing  to  show  or  indicate  but  that  Caroline  throughout  this 
time  was  aware  of  the  fact  that  Woods  was  still  alive. 

"I  find  that  in  about  1899,  and  several  years  after  driving  Caroline 
off,  and  a  year  or  two  after  the  death  of  Woods,  Lawson  married  in 
due  form  Virginia  Walker,  by  whom  he  had  already  had  three  illegiti- 
mate children,  all  of  whom,  together  with  a  child  bom  since  their 
wedlock,  are  the  defendants  in  this  cause,  and  that  about  a  week  or 
ten  days  before  the  institution  of  this  suit  Lawson  conveyed  to  his  then- 
wife  and  the  said  four  minor  children  the  309  acres  of  land  and  the 
fifteen  or  sixteen  head  of  cattle  and  horses  which  had  been  acquired 
during  his  relationship  with  Caroline,  and  through  their  joint  efforts, 
and  which  are  the  effects  in  controversy  herein. 

'TTiat  the  said  conveyance  was  without  consideration,  and  was  made 
by  Lawson  to  keep  anyone  who  might  have  claims  upon  him  from  seiz- 
ing said  property.^' 
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Appellant  contends  that  if  it  be  conceded  that  the  fact  conclnsioiiB 
find  sufficient  support  in  the  evidence  the  judgment  nevertheless  is 
wrong. 

First.  Because  even  if  plaintiff  believed  she  was  the  lawful  wife 
of  Harry  Lawson  she  knew  all  the  facts,  and  as  her  belief  rested  in  a 
mistake  of  law  she  can  not  be  heard  to  predicate  good  faith  thereon 
and  recover  according  to  the  measure  of  the  rights  of  a  lawful  wife. 

Second.  If  the  first  contention  is  unsound  and  she  may  be  accorded 
the  oonsideration  to  which  good  faith  would  entitle  her,  the  burden 
would  nevertheless  rest  upon  her  to  show  by  clear  and  imequivocal  proof 
the  amount  of  her  earnings  which  were  invested  in  the  property,  thus 
establishing  a  resulting  trust  in  her  favor,  and  the  findings  of  the  court 
affirmatively  show  that  no  guide  can  be  found  in  the  evidence  by  which 
the  amount  can  be  ascertained. 

In  the  earlier  decisions  of  this  State  the  de  facto  wife  was  under 
certain  circumstances  accorded  the  property  rights  of  a  wife  notwith- 
standing her  knowledge  of  the  invalidity  of  the  relation.  This  rule 
was  applied  by  reason  of  the  peculiar  wording  of  the  early  laws  gov- 
erning land  donations  from  the  State  on  the  faith  of  occupancy  by 
families  and  for  other  reasons  growing  out  of  the  Spanish  laws  of  mar- 
riage. Babb  V.  Carrol,  21  Texas,  266;  Lewis  v.  Ames,  44  Texas,  345; 
Yates  V.  Houston,  3  Texas,  433. 

The  reason  f6r  the  rule  does  not  apply  to  cases  such  as  this,  and  now 
the  courts  refuse  to  award  anything  to  a  pretended  wife  who  by  reason 
of  her  knowledge  of  the  illicit  relation  occupies  the  position  of  an  adul- 
teress and  a  breaker  of  the  laws.  In  such  cases  the  courts  will  leave 
the  parties  as  they  find  them,  on  the  same  principle  that  they  refuse 
to  enforce  any  other  contract  which  by  reason  of  its  objects  or  the  na- 
ture of  the  consideration  upon  which  it  rests  is  violative  of  law  or 
against  public  policy. 

If  the  plaintiff  is  in  such  a  position,  she  can  neither  be  accorded  the 
rights  of  a  wife  nor  will  the  courts  declare  a  resulting  trust  in  her 
favor  nor  allow  her  the  interest  of  a  partner,  however  clear  the  proof 
may  be,  if  to  do  so  they  must  base  the  judgment  upon  the  unlawful 
contract. 

In  the  case  at  bar,  inasmuch  as  plaintiff  was  never  the  lawful  wife  of 
Harry  LaWson  she  could  not  in  any  event  be  entitled  to  the  full  prop- 
erty rights  of  a  wife,  such  as  homestead  rights  in  a  homestead  the  sep- 
arate property  of  the  husband,  or  a  one-third  life  estate  in  his  separate 
realty.  But  if  in  good  faith  she  has  entered  into  the  relation  the  courts 
will  not  refuse  her  the  just  fruits  of  the  labor  of  her  hands  and  permit 
the  husband,  who  is  equally  guilty,  if  either  is,  to  appropriate  the  part- 
nership earnings  to  his  own  use. 

That  this  distinction  has  been  recognized  is  clear  from  the  opinion 
in  Chapman  v.  Chapman,  41  Southwestern  Reporter,  543,  cited  by  ap- 
pellant, where  the  court  refused  to  award  to  the  putative  wife  the  full 
rights  of  a  wife  in  property  which  was  a  donation  by  the  State  to  a 
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husband  and  to  the  acquisition  of  which  she  contributed  nothing,  but 
did  give  to  her  a  partnership  interest  in  personal  property  acquired 
by  their  joint  efforts  during  the  existence  of  the  relation. 

It  would  seem  that  good  faith,  whether  resting  in  mistake  of  fact 
or  mistake  of  law,  is  enough  to  authorize  the  courts  to  treat  the  rela- 
tion as  a  partnership  upon  proof  that  something  was  actually  con- 
tributed by  each  to  the  acquisition  of  the  property  claimed. 

What  feature,  then,  do  we  find  in  this  case  which  ought  to  induce 
the  courts  to  treat  plaintiff  as  a  criminal,  a  breaker  of  the  laws,  a  will- 
ing party  to  a  contract  involving  a  shameless  and  debauching  relation 
between  the  sexes? 

The  record  shows  that  Caroline  and  Alf  Woods  were  negro  slaves. 
That  they  lived  together  as  husband  and  wife  during  the  last  years  of 
slavery  with  the  consent  and  approval  of  their  master.  This  marriage 
was  of  no  avail  unless  ratified  after  emancipation.  It  has  been  held 
that  a  continuance  of  the  relation  after  emancipation  is  sufficient  evi- 
dence of  ratification  and  constitutes  a  common  law  marriage.  The 
court  found  that  the  two  did  thus  live  together  after  emancipation,  thus 
furnishing  the  requisite  evidence  of  ratification,  and  that  thi^  fact  ren- 
dered her  attempted  marriage  with  Harry  Lawson  in  1867  a  nullity. 
Alf  Woods,  her  slave  husband,  evidently  regarded  the  slave  marriage 
as  without  binding  force,  for  in  1867  he  married  another  in  due  form  of 
law  and  continued  to  live  with  her  as  his  wife  until  his  death  in  1897, 
residing  in  the  same  neighborhood  as  the  parties  to  this  siiit.  So  lived 
Caroline  and  Harry,  joining  the  same  church,  attending  it  together  as 
husband  and  wife,  recognized  as  such  by  their  neighbors,  and  evinc- 
ing every  evidence  of  their  firm  belief  in  the  legality  of  their  relation. 
They  were  of  middle  age  at  the  date  of  their  emancipation,  and  were 
clothed  with  freedom  and  thrown  upon  their  own  responsibility,  doubt- 
less with  but  vague  notions  of  the  laws  in  general  and  a  dense  ignor- 
ance of  the  laws  of  marriage. 

Indeed  it  may  be  truly  said  that  at  that  time  our  courts  had  an- 
nounced no  clear  views  upon  the  subject  of  slave  marriages.  It  was  a 
problem  yet  to  be  worked  out,  and  for  years  thereafter  many  of  the 
questions  growing  out  of  the  relation  remained  unsettled.  See  Cumby 
v.  Henderson,  6  Texas  Civ.  App.,  521. 

This  being  true,  the  right  of  the  putative  wife  as  to  property  thus 
acquired  has  appealed  strongly  to  the  courts,  and  many  cases  might 
be  cited  not  involving  the  exact  question  which  contain  dicta  clearly 
indicating  the  tendency  of  the  courts  toward  the  now  established  doc- 
trine. To  deny  her  any  interest  has  appeared  so  manifestly  wrong 
that  the  courts  have  not  been  slow  to  discover  and  apply  principles  of 
law  under  which  she  might  be  consistently  protected. 

The  almost  perfect  analogy  between  the  marital  relation  in  Texas 
and  ordinary  partnership  furnished  an  easy  solution  of  the  difficulty, 
so  that  now  when  it  is  once  ascertained  that  the  relation  is  not  tainted 
with  conscious  guilt  the  courts  can  proceed  with  small  difficulty  and 
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adjust  the  property  rights  according  to  legal  principles  which  are  new 
only  in  the  sense  that  they  have  found  a  new  application.  In  Morgan 
V.  Morgan,  1  Texas  Civil  Appeals,  315,  Justice  Head,  in  his  discussion 
of  the  principles  under  which  the  putative  wife  acting  in  good  faith 
might  have  her  just  rights  secured  to  her,  entered  into  a  thorough  review 
of  the  authorities  and  held  that  the  tendency  of  our  courts,  as  evidenced 
by  the  decisions  involving  kindred  questions,  justified  the  conclusion 
that  she  should  be  treated  as  a  partner  as  to  all  property  shown  to  have 
been  acquired  by  their  joint  efforts. 

In  inquiring  into  the  nature  of  the  partnership  he  looked  to  the  con- 
tract by  which  the  parties  undertook  to  form  the  relation  of  husband 
and  wife,  and  pursued  a  line  of  reasoning  which  strongly  commends 
itself  to  our  judgment.  The  contract  which  the  parties  intended  to 
make  would,  if  they  had  the  legal  capacity  to  make  it,  have  formed  the 
marital  partnership  which  would  have  entitled  each  to  a  half  interest 
in  all  property  acquired  by  their  joint  efforts  without  reference  to  the 
proportion  contributed  by  each.  Such  is  the  meaning  of  the  contract 
they  intended  to  make.  How  then  can  it  be  justly  held  that  the  prop- 
erty thus  acquired  should  belong  to  one  any  more  than  to  the  other? 

The  parties  having  placed  themselves  in  an  attitude  to  have  the  con- 
tract looked  to  in  measuring  their  rights,  there  appears  to  us  no  rea- 
son why  the  nature  of  the  agreement  should  not  be  made  the  test  of 
the  nature  of  the  partnership.  In  this  view  of  the  case  the  plaintiff 
would  not  be  held  to  the  strict  proof  required  in  establishing  a  re- 
sulting trust  in  property,  the  title  to  which  had  been  taken  in  another's 
name.  In  this  case  the  requirement  is  satisfied  by  full  proof  of  the 
nature  of  the  contract  made,  and  that  the  property  was  acquired  by 
,  their  joint  efforts  during  the  continuance  of  the  partnership  relation. 
The  rights  of  the  parties  being  fixed  by  the  contract  of  partnership,  it 
would  devolve  upon  neither  to  trace  the  funds  into  the  property  and 
show  the  exact  amount  invested.  It  is  enough  to  show,  as  in  this  case, 
that  the  parties  were  each  withoiit  means  at  the  inception  of  the  rela- 
tion, and  that  gradually  as  a  result  of  their  joint  efforts  the  property 
sought  to  be  partitioned  had  been  acquired. 

\¥hat.has  been  said  disposes  of  both  objections  set  out  above  and  the 
opinion  in  Morgan  v.  Morgan,  supra,  renders  it  unnecessary  to  furtheB 
review  the  authorities. 

The  case  of  Harris  v.  Hobbs,  54  Southwestern  Reporter,  1085,  grew 
out  of  illicit  relations  between  a  white  man  and  a  negro  woman,  and 
is  not  in  point  upon  either  proposition. 

Chapman  v.  Chapman,  supra,  while  containing  expressions  which 
indicate  that  the  rights  here  contended  for  could  not  be  supported  by 
good  faith  resting  in^a  mistake  of  law,  after  all  went  no  further  than 
to  hold  that  imder  the  facts  of  that  case  the  putative  wife  owned  no 
interest  in  the  real  estate  to  the  acquisition  of  which  she  had  contrib- 
uted nothing.  The  fact  that  the  putative  wife  was  therein  treated  as 
an  equal  partner  in  personal  property  acquired  by  their  joint  efforts. 
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gives  the  case  a  certain  value  in  support  of  the  propositions  we  have 
announced.  Routh  v.  Routh,  57  Texas,  600,  is  reviewed  and  distin- 
guished in  Morgan's  case,  supra.  The  objections  discussed  are  un- 
tenable. 

By  the  seventh  assignment  appellant  assails  as  unsupported  by  the 
evidence  the  finding  of  the  court  that  the  property  was  acquired  by  the 
joint  efforts  of  plaintiff  and  Harry  Lawson.  As  we  have  seen  the  evi- 
dence is  ample  to  show  that  the  property  was  acquired  while  the  parties 
were  living  together  as  husband  and  wife.  The  record  does  disclose, 
however,  a  serious  conflict  as  to  whether  Harry  paid  Caroline  wages 
as  he  did  other  laborers,  but  there  is  ample  evidence  that  he  collected 
her  wages  when  she  worked  for  others,  and  we  think  on  the  whole  the 
judgment  should  not  be  disturbed  upon  this  issue. 

The  court  did  not  err  in  holding  that  Harry  Lawson's  conveyance 
to  his  wife  Virginia  and  her  children  was  without  consideration.  It 
was  not  an  antenuptial  settlement,  but  a  gift,  and  the  motive  was  to 
put  the  property  out  of  the  reach  of  possible  claimants  against  him. 

The  question  of  limitation  is  a  serious  one.  Harry  Lawson  ceased 
to  treat  Caroline  as  his  wife  in  1888,  and  thereafter  lived  in  ^adultery 
with  his  present  wife  and  others.  He  did  not,  however,  cease  to  pro- 
vide for  Caroline,  but  gave  her  a  house  on  the  land  in  controversy  in 
which  she  continued  to  live,  subsisting  out  of  the  common  fund.  If 
she  still  regarded  him  as  her  husband  his  acts  amounted  from  her 
standpoint  to  no  more  than  cruelty  and  disloyalty  on  the  part  of  the 
husband,  and  she  testifies  she  took  no  legal  steps  for  the  protection  of 
her  rights,  because  she  hoped  he  would  return  to  his  allegiance  to  her. 
We  should  also  bear  in  mind  that  he  did  not  repudiate  her  claim  to  the 
property,  but  continued  to  permit  her  to  enjoy  a  joint  possession  with 
him. 

On  October  21,  1895,  Harry  Lawson  conveyed  to  J.  E.  Penn  the 
land  in  controversy  for  a  recited  consideration  of  $3500.  On  Jime  11, 
1898,  the  land  was  reconveyed  by  Fenn  to  Lawson,  the  consideration 
recited  being  the  same.  The  evidence  does  not  show  that  possession 
was  surrendered  to  Fenn. 

Appellant  insists  that  the  deed  to  Fenn  was  a  repudiation  of  the 
rights  of  Caroline,  but  in  our  judgment  this  by  no  means  follows  as  an 
inevitable  conclusion.  If  she  believed  him  her  husband  he  was  act- 
ing within  his  rights  as  such.  If  he  was  not,  the  contract  of  partner- 
ship properly  construed  gave  him  the  right  to  convey  and  receive  the 
consideration  for  their  joint  benefit.  Of  the  $3500  promised  him  by 
Fenn  $200  only  was  paid,  and  it  was  agreed  that,  when  the  $200  was 
paid  back  there  should  be  a  reconveyance.  The  conveyance  back  in 
1898  was  a  compliance  with  this  agreement.  Viewed  in  this  light  we 
do  not  think  these  conveyances  set  the  statute  in  motion  as  against 
Caroline. 

It  is  contended  also  that  her  right  to  the  personalty  is  barred.  The 
Vol.  30  avil— 4. 
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testimony  does  not  disclose  any  distinct  repudiation  of  her  rights  on 
the  part  of  Harry  and  his  possession  until  such  repudiation  was  not 
necessarily  adverse.  Upon  his  marriage  with  Virginia  and  his  con- 
veyance to  her  and  her  children  the  suit  was  promptly  brought,  and 
we  think  under  all  the  circumstances  in  ample  time  to  preserve  her 
rights  against  the  bar  of  limitation. 

Appellee  has  cross-assigned  errors,  but  they  affect  mainly  the  ques- 
tion of  her  right  to  divorce,  and  as  Harry  Lawson  is  not  a  party  to 
this  appeal  they  do  not  require  our  notice. 

Because  we  have  found  no  error  in  the  judgment,  it  is  in  all  things 
afiSrmed. 

A^rmed, 


Brown  Iron  Company  v.  Ward  Templbman. 

Decided  June  2,  1902. 

1.— Building  Contract— ^Bond— Sureties  Not  Released. 

Where  an  indemnity  bond  given  by  a  building  contractor  expressly  waived 
compliance  by  the  owner  with  the  terms  of  payment  provided  in  the  contract, 
and  stipulated  that  the  sureties  should  reimburse  the  owner  for  money,  labor, 
or  material  furnished  by  reason  of  any  failure  on  the  part  of  the  contractor, 
and  the  latter  told  the  owner  that  he  was  unable  to  complete  the  building  for 
the  contract  price,  and  the  owner  paid  the  qontract  price  in  full  before  the  com- 
pletion of  the  building,  contrary  to  the  terms  of  the  contract,  and  also  fur- 
nished labor  and  materials  with  which  to  complete  it,  the  sureties  were  not 
thereby  relieved  of  liability  on  the  ground  that  the  acts  of  the  owner  were  in 
violation  of  the  contract. 

2. — Same — ^Pleading  and  Proof — ^Variance. 

In  an  action  against  the  sureties  on  a  contractor's  bond  plaintiff  alleged 
that  the  contractor  failed  to  furnish  labor  and  materials  to  complete  the  build- 
ing, so  that  it  became  necessary  for  plaintiff  to  furnish  them,  which  he  did,  and 
that  the  amount  furnished  the  contractor  was  $2005,  and  on  the  trial  plaintiff 
testified  that  he  paid  out  that  amount  for  labor  and  materials,  and  there  was 
no  exception  to  the  pleading  nor  objection  to  the  evidence,  it  is  held  that  the 
allegations  and  evidence  might  be  construed  to  mean  either  that  plaintiff  ad- 
vanced the  money,  or  that  he  furnished  labor  and  materials,  so  that  on  objection 
first  raised  on  appeal  there  was  no  variance. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below 
before  Hon.  J.  M.  Smither. 

Stanley  Thompson,  for  appellant, 

Neal  &  Boone  and  Jolin  M.  King,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  brought  by  the 
appellee  upon  a  building  contract  and  a  bond  of  indemnity  executed 
by  the  appellants.  The  petition  alleges  that  on  the  6th  day  of  July, 
1898,  the  defendant  E.  W.  Cloney  entered  into  a  written  agreement 
with  the  plaintiff  Templeman  whereby  said  Cloney  agreed  to  build  for 
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Templeman  a  certain  two-story  frame  building  and  to  furnish  and  pay 
for  all  labor,  material,  tools,  and  machinery  necessary  in  the  construc- 
tion of  said  building  and  to  complete  the  same  on  or  before  the  15th 
day  of  November,  1898;  that  plaintiff  by  the  terms  of  said  contract 
was  to  pay  to  said  Cloney  for  the  construction  of  said  building  the  simi 
of  $3875,  and  in  case  the  same  was  not  completed  by  November  15, 
1898,  said  Cloney  was  to  pay  the  plaintiff  as  liquidated  damages  the 
sum  of  $5  per  day  for  every  day  required  for  the  completion  of  said 
building  after  the  15th  day  of  November,  1898,  the  said  damages  to 
be  deducted  from  the  contract  price  of  said  building;  that  on  the  same 
day  the  defendants,  E.  W.  Cloney,  as  principal,  and  the  Brown  Iron 
Company,  S.  Brown,  and  J.  M.  Ludtke^  as  sureties,  entered  into  a 
written  obligation  or  bond  (copied  in  full  in  the  petition),  whereby 
they  bound  themselves  in  the  sum  of  $1100  that  the  said  Cloney  should 
faithfully  perform  all  his  agreements  in  said  building  contract,  and  to 
pay  Templeman  all  damages  that  he  might  suffer  by  reason  of  the 
failure  of  Cloney  to  carry  out  said  agreements,  not  to  exceed  $1100; 
that  the  said  Templeman  performed  all  his  agreements  in  said  con* 
tract  contained ;  that  the  said  Cloney  did  not  finish  said  building  until 
the  7th  day  of  March,  1899;  that  said  E.  W.  Cloney  failed  and  neg- 
lected so  to  furnish  all  labor,  tools,  and  materials  as  therein  agreed  by 
him  so  to  be  furnished;  that  by  reason  of  said  failure  and  refusal  upon 
the  part  of  the  said  E.  W.  Cloney  to  so  furnish  said  labor,  tools,  and 
materials,  it  became  necessary  that  such  labor,  tools,  and  materials 
should  be  so  furnished  him  by  this  plaintiff  in  order  that  the  said  E. 
W.  Cloney  should  be  able,  according  to  his  contract,  to  finish  and  com- 
plete said  building,  in  said  contract  stipulated  to  be  finished  and  com- 
pleted by  said  Cloney  at  his  own  charge  and  expense.  The  amount 
that  this  plaintiff  was  compelled  to  furnish  to  said  defendant,  E.  W. 
Cloney,  was  the  sum  of  $2005.66,  over  and  above  the  amount  of  $3875, 
in  said  contract  specified  as  the  consideration  for  said  building,  which 
said  sum  of  $2005.66  was  by  this  plaintiff  furnished  in  order  to  pro- 
cure tools,  labor,  and  materials  to  complete  and  finish  said  building. 
That  said  amount  was  furnished  at  the  request  of  the  said  E.  W. 
Cloney. 

The  prayer  of  plaintiff's  petition  was  "for  the  sum  of  his  debt  and 
for  all  relief,  general  and  special,  legal  and  equitable,  to  which  in  the 
premises  he  may  be  entitled.'* 

The  defendants  answered  by  general  demurrer  and  general  denial. 
Also  substantially  that  the  amoimt  claimed  for  damages  for  delay  was 
a  penalty  and  not  liquidated  damages;  that  the  delay  in  completing 
the  building  was  not  the  fault  of  Cloney,  but  was  the  fault  of  the 
plaintiff;  that  by  the  terms  of  the  agreement  the  damages  for  delay, 
if  any,  were  to  be  deducted  by  the  plaintiff  from  the  contract  price; 
that  plaintiff  had  paid  Cloney  the  full  contract  price  and  more,  without 
deducting  said  damages,  whereby  plaintiff  waived  the  damages  for 
delay;  that  by  the  terms  of  the  building  contract  the  said  Cloney  was 
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to  build  said  building  and  furnish  and  pay  for  all  labor  therefor,  for 
the  sum  of  $3875,  and  if  plaintiff  overpaid  him  the  sum  of  $2005.66 
in  cash  or  for  labor  and  material  that  he  furnished  to  Cloney,  it  was 
a  voluntary  payment  on  the  part  of  plaintiff,  and  a  waiver  of  the  terms 
of  the  agreement;  that  the  terms  of  the  original  contract  were  mate- 
rially changed  and  altered,  without  the  knowledge  of  defendants,  who 
now  appeal,  viz.,  the  sureties  on  Cloney's  bonds,  and  a  new  and  differ- 
ent contract  was  substituted  for  the  original  contract,  whereby  appel- 
lants were  relieved  from  any  liability  on  said  bond;  that  Cloney  built 
and  completed  said  building  according  to  contract  and  turned  the  same 
over  to  plaintiff,  and  the  plaintiff  accepted  the  same. 

The  case  was  tried  by  the  court  and  a  judgment  rendered  in  favor 
of  the  plaintiff  against  Cloney  in  the  sum  of  $1773.66,  with  interest 
from  March  23,  1899  (being  the  $2005.66  less  $232,  allowed  Cloney  for 
extras),  and  against  appellants  in  the  sum  of  $1100,  and  interest  from 
March  23,  1899;  and  against  all  defendants  for  all  costs.  Defendants, 
Brown  Iron  Company,  S.  Brown,  and  J.  M.  Ludtke,  sureties  on  Cloney's 
bond,  have  appealed. 

It  is  unnecessary  to  state  fully  the  terms  of  the  building  contract 
entered  into  by  plaintiff  and  the  defendant  Cloney;  the  substance  of 
the  terms  of  that  contract  so  far  as  same  are  material  to  any  issue 
raised  on  this  appeal  are  shown  in  our  statement  of  the  allegations  of 
plaintiff's  petition,  and  by  the  additional  statement  that  the  contract 
provides:  "That  the  said  pari;y  of  the  first  pari;  liereby  agrees,  prom- 
ises, and  binds  himself,  his  heirs  or  assigns  or  administrators,  to  pay 
the  sum  of  thirty-eight  hundred  and  seventy-five  ($3875)  dollars  law- 
ful money  of  the  United  States  of  America  in  the  following  manner, 
viz :  The  contractor  to  receive  every  two  weeks  75  per  cent  of  the  value 
of  the  work  placed  in  the  building  until  final  acceptance  of  the  build- 
ing, when  he  shall  receive  the  balance  due.'' 

The  bond  executed  by  appellant  is  as  follows : 

"State  of  Texas,  County  of  Harris.  Know  all  men  by  these  pre- 
sents that  we,  E.  W.  Cloney,  Brown  Iron  Company,  S.  Brown,  and  J. 
M.  Ludtke,  jointly  and  severally,  acknowledge  ourselves  firmly  bound 
to  pay  Mr.  Ward  Templeman,  of  Grimes  County,  Texas,  the  sum  of 
eleven  hundred  ($1100)  dollars,  for  the  payment  of  which  well  and 
truly  to  be  made  unto  the  said  Ward  Templeman,  at  his  oflSce  in  the 
city  of  Navasota,  Grimes  County,  Texas,  we  bind  ourselves,  our  heirs, 
executors  and  administrators. 

"The  condition  of  this  obligation  is  such  that,  whereas  the  said  E. 
W.  Cloney,  by  contract  in  writing  of  even  date  herewith,  has  agreed  to 
furnish  at  his  own  cost,  charge,  and  expense,  all  material,  labor,  and 
tools  required  for  the  construction  and  completion  of  the  building 
and  to  erect  such  building  for  said  Mr.  Ward  Templeman  in  the  city 
of  Navasota,  Texas,  on  lot  No.  — y  according  to  the  drawing  and  speci- 
fications prepared  for  the  same  by  P.  S.  Glover,  and  referred  to  in 
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said  contract,  and  in  accordance  with  said  contract,  for  the  sum  of 
three  thousand  eight  hundred  and  seventy-five  ($3875)  dollars,  and 
has  promised  to  fully  comply  with  all  the  provisions  of  said  contract. 
Now  should  the  said  E.  W.  Cloney  fully  comply  with  all  the  terms  and 
provisions  of  said  contract  and  perform  all  the  obligations  thereby 
assumed  by  him  in  accordance  with  the  terms,  tenor  and  effect  thereof, 
then  and  in  that  event,  this  obligation  shall  become  null  and  void ;  other- 
wise to  remain  in  full  force  and  effect. 

"And  we  jointly  and  severally  agree  to  pay  to  said  Mr.  Ward  Tem- 
pleman, or  any  other  person  advancing  at  his  request  money  used  in 
the  construction  of  said  improvements,  the  full  amount  of  all  sums  so 
advanced  for  the  payment  of  labor  performed  or  materials  used  in  the 
construction  of  said  building;  and  also  to  indemnify  the  said  Mr. 
Ward  Templeman,  or  any  other  person  advancing  money  as  aforesaid, 
against  all  damage  and  loss  that  may  be  sustained  by  him  or  them,  or 
on  account  of  any  failure  upon  the  part  of  the  said  E.  W.  Cloney  to 
fully  comply  with  all  the  terms  of  said  contract  relative  to  the  con- 
struction of  said  building,  not  to  exceed,  however,  in  the  aggregate  the 
said  sum  of  eleven  hundred  ($1100)  dollars,  above  mentioned.  The 
said  Mr.  Ward  Templeman,  or  any  person  advancing  money  as  afore- 
said, at  the  request  of  the  said  Mr.  Ward  Templeman,  in  the  construc- 
tion of  the  improvements  being  by  us  authorized,  so  far  as  we  are  con- 
cerned, to  build  and  complete  said  improvements  at  our  own  cost  and 
expense,  according  to  the  terms  of  said  contract,  and  to  pay  for  any 
material  used  in  or  labor  performed  upon  said  improvements  when  due. 
And  this  bond  being  given  for  the  use  and  benefit  of  any  person  who 
may  advance  money  as  aforesaid,  for  the  construction  of  said  improve- 
ments or  pay  for  labor  employed  thereon,  or  for  material  used  therein, 
as  well  as  for  the  benefit  of  the  said  Mr.  Ward  Templeman,  or  any 
person  making  such  advances,  or  the  said  Mr.  Ward  Templeman  or 
either  of  them  are  hereby  authorized  to  sue  on  this  obligation. 

"It  is  further  understood  that  we  have  full  faith  and  confidence  in 

the  integrity  of  the  said  ,  as  well  as  his  ability  financially  or 

otherwise  to  comply  with  his  said  contract  for  the  construction  and 
completion  of  said  building,  and  we  therefore  hereby  expressly  relieve 
the  said  Mr.  Ward  Templeman  and  all  other  beneficiaries  referred  to 
in  this  bond  from  the  exercise  of  any  diligence  whatsoever  on  their 
part  toward  securing  the  compliance  upon  the  part  of  the  said  E.  W. 
Cloney  with  the  terms  of  said  contract;  and  we  do  also  waive  compli- 
ance with  the  terms  of  payment  provided  for  in  such  agreement,  hereby 
authorizing,  notwithstanding  any  provision  to  the  contrary  in  said 
agreement,  Mr.  Ward  Templeman,  or  any  other  person  advancing  money 
for  the  construction  of  the  building  as  aforesaid,  at  their  option  to  pay 
the  said  E.  W.  Cloney  for  the  construction  of  the  said  building  said 
full  sum  of  three  thousand  eight  hundred  and  seventy-five  ($3875)  dol- 
lars, or  any  portion  of  the  same,  before  the  time  specified  in  the  agree- 
ment, if  he  or  they  elect  to  do  so. 


54  30  Texas  Civil  Appeals  Eepohts. 

"And  it  is  also  expressly  agreed  and  nnderstood  that  no  change 
which  may  be  made  in  said  contract  for  the  construction  of  said  build- 
ing or  any  departure  therefrom  by  agreement  of  the  parties  thereto 
shall  in  any  way  avoid  or  impair  this  obligation;  provided  such  change 
does  not  increase  the  cost  of  said  improvements  30  per  cent;  it  being 
our  intention  and  purpose  by  this  instrument  to  bind  ourselves  jointly 
and  severally  to  indemnify  the  said  Mr.  Ward  Templeman  or  any 
other  person  who  may  at  his  request,  expressed  or  implied,  furnish 
money  for  the  construction  of  said  improvements,  or  pay  for  labor 
or  material,  performed  or  used  therein,  against  all  loss  or  damage  by 
reason  of  any  failure  upon  the  part  of  the  said  E.  W.  Cloney  to  fully 
carry  out  and  perform  his  part  of  said  contract  in  accordance  with  the 
terms  thereof. 

"Witness  our  hands  this  6th  day  of  July,  1898. 

"E.  W.  Cloney. 

"Bhown  Iron  Company, 

"Per  S.  Brown. 

"J.  M.  Ludtke. 

"S.  Brown.'' 

The  plaintiff  testified  as  follows:  "The  defendant,  E.  W.  Cloney, 
commenced  said  building,  and  on  or  about  the  15th  day  of  December, 
1898,  the  building  being  then  in  an  unfinished  state,  stated  to  me  that 
he  was  unable  to  get  the  balance  of  the  material  necessary,  and  to  pay 
for  the  labor  necessary  to  finish  said  building  according  to  plans  and 
specifications,  and  to  pay  for  saiue.  Cloney  requested  me  to  furnish 
him  labor  and  material  necessary  to  complete  said  building  according 
to  his  contract  and  the  plans  and  specifications.  I  then,  at  Cloney's 
request,  agreed  to  furnish  the  balance  of  the  material  for  him,  to  pay 
for  the  same,  and  to  pay  for  all  labor  necessary  to  finish  the  building, 
and  in  accordance  with  said  agreement  I  did  furnish  the  balance  of  the 
material  to  him  and  paid  for  the  same,  and  paid  for  the  labor,  which 
cost  me  the  sum  of  $2005.66  over  and  above  the  contract  price  of  the 
building,  and  Cloney  went  on  and  finished  the  building  according  to 
the  plans  and  specifications,  and  turned  the  same  over  to  me,  and  I 
accepted  the  same  from  him  on  or  about  the  7th  day  of  March,  1899. 
At  the  time  I  agreed  to  furnish  and  pay  for  the  balance  of  the  material 
arid  labor  necessary  to  complete  the  house,  viz.,  the  15th  day  of  Decem- 
ber, 1898,  I  had  already  paid  Cloney  the  full  contract  price  of  $3875 
and  some  over.  All  this  labor  and  material  that  I  paid  for  went  into 
the  construction  of  the  building,  I  paying  for  it  and  delivering  it  to 
Cloney,  under  said  agreement  with  him.'^ 

Appellants  by  their  first  assignment  of  error  complain  that  the  court 
below  erred  in  rendering  any  judgment  against  them  for  the  alleged 
delay  in  the  construction  of  said  building.  The  assignment  sets  out 
several  reasons  in  support  of  the  contention  that  the  judgment  com- 
plained of  is  erroneous.     The  record  shows  that  no  judgment  was  ren- 


Bbown  Ibon  Co.  v.  Templeman.  55 

dered  against  the  appellants  for  any  damages  for  delay  in  the  con- 
struction of  the  building,  and  we  are  not  required  to  pass  upon  the 
question  as  to  whether  under  the  pleadings  and  evidence  a  judgment 
for  damages  for  delay  in  the  construction  of  the  building  might  prop- 
erly have  been  rendered  against  the  appellants. 

The  second  assignment  of  error  is  as  follows:  "The  court  erred  in 
rendering  judgment  against  these  defendants  for  the  sum  of  $1100  for 
the  money  claimed  to  have  been  overpaid  to  the  said  E.  W.  Cloney,  or 
for  any  part  thereof,  or  for  any  material  or  labor  that  the  plaintiff 
claimed  to  have  furnished  to  the  said  Cloney,  for  the  reasons: 

"(a)  The  petition  shows  that  the  contractor,  E.  W.  Cloney,  one  of 
the  defendants,  was  bound  by  the  written  contract  with -the  plaintiflE, 
Ward  Templeman,  to  build  the  building  in  question,  and  to  furnish 
and  pay  for  all  material  and  labor  necessary  to  build  the  same,  for  the 
price  of  $3875,  and  that  the  plaintiff  voluntarily,  and  without  notice  to 
these  defendants,  who  were  sureties  on  the  bond  of  said  Cloney  for  the 
faithful  performance  of  said  building  contract,  paid  to  the  said  Cloney 
the  full  sum  of  $3875,  and  the  furi^her  sum  of  $2005.79,  thereby  pay- 
ing him  the  sum  of  $5880.79  for  doing  and  performing  what  the  said 
Cloney  had  agreed  to  do  for  the  sum  of  $3875;  thereby  materially 
changing  the  original  contract,  and  substituting  a  new  and  different 
contract  from  that  which  these  defendants  had  guaranteed^ 

"(b)  Because  the  undisputed  evidence  shows  that  the  contractor, 
E.  W.  Cloney,  by  written  contract  with  the  plaintiff,  which  was  the 
basis  of  the  bond  which  these  defendants  signed,  and  the  performance 
of  which  these  defendants  guaranteed,  agreed  to  build  the  build- 
ing in  question,  and  to  furnish  and  pay  for  all  labor  and  material 
necessary  therefor,  for  the  sum  of  $3875,  and  that  the  plaintiff,  with- 
out any  notice  to  these  defendants,  paid  said^  Cloney  said  full  sum  of 
$3875,  and  then  voluntarily  paid  for  labor  and  material  for  said 
Cloney  in  the  sum  of  $2005.79,  and  furnished  the  same  to  him,  thereby 
doing  for  the  said  Cloney  what  the  said  Cloney  had  agreed  with  the 
plaintiff  to  do  for  himself;  whereby  the  original  contract  of  building 
between  the  plaintiff  and  the  said  Cloney,  being  the  one  the  perform- 
ance of  which  these  defendants  guaranteed,  was  materially  altered  and 
changed,  and  a  new  and  different  contract  substituted  therefor. 

"(c)  Because  there  is  a  fatal  variance  between  the  allegations  in 
the  petition  and  the  evidence,  the  allegation  in  the  petition  being  that 
the  plaintiff  paid  Cloney  the  sum  of  $2005.79  over,  and  above  the  con- 
tract price,  and  the  proof  shows  that  the  plaintiff  furnished  to  the  said 
Cloney  material  and  labor  of  the  value  of  $2005.79,  after  having  paid 
him  the  full  contract  price. 

"(d)  Because  the  evidence  failed  to  show  that  the  plaintiff  suf- 
fered any  damage,  for  the  undisputed  evidence  shows  that  the  con- 
tractor, Cloney,  built  and  completed  said  building  according  to  the 
plans  and  specifications  therefor,  and  turned  the  same  over  to  the  plain- 
tiff, and  that  the  plaintiff  accepted  the  same,  and  failed  to  show  that 
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the  plaintiflE  furnished  and  paid  for  any  labor  or  material  of  the  value 
of  more  than  $3875,  the  contract  price  for  said  building,  but  shows 
that  he  (the  plaintiff)  furnished  and  paid  for  only  $2005.79  worth  of 
material  and  labor,  and  the  plaintiflE  would  have  no  right  to  recover 
from  these  defendants  for  any  labor  and  material  paid  for  and  fur- 
nished by  him  to  anyone,  unless  the  total  amount  so  paid  was  in  ex- 
cess of  the  contract  price,  and  if  he  could  recover  at  all,  it  would  be 
only  for  the  amount  paid  for  and  furnished  in  excess  of  said  contract 
price,  and  in  no  event  could  he  recover  from  these  defendants  for  the 
labor  and  material  furnished  the  said  Cloney,  as  by  the  contract  Cloney 
was  to  furnish  the  same  for  himself/' 

There  is  no  merit  in  this  assignment.  The  acts  of  the  appellee 
which  the  appellants  contend  released  them  from  liability  were  ex- 
pressly authorized  by  the  bond  which  was  signed  by  the  appellants. 
Having  by  the  express  terms  of  said  bond  agreed  that  they  would  be- 
come liable  to  appellee  for  any  labor  or  material  furnished  by  him  in 
the  construction  of  the  building,  and  that  the  appellee  might  disregard 
the  provision  of  the  original  contract  in  regard  to  the  time  and  manner 
in  which  the  contract  price  of  the  building  should  be  paid  to  Cloney 
and  might  pay  the  whole  or  any  part  of  same  before  the  time  specified 
in  said  contract,  they  can  not  be  heard  to  say  that  the  acts  of  the  appel- 
lee in  furnishing  labor  and  material  for  the  construction  of  the  build- 
ing and  in  paying  to  Cloney  the  contract  price  of  the  building  before 
same  was  earned  under  the  terms  of  the  contract  released  them  from 
liability  upon  said  bond. 

There  is  no  variance  between  allegations  of  the  petition  and  the  evi- 
dence of  the  appellee.  The  petition  alleges :  "That  said  E.  W.  Cloney 
failed  and  neglected  so  to  furnish  labor,  tools,  and  material  as  therein 
agreed  by  him  so  to  be  furnished.  That  by  reason  of  said  failure  and 
refusal  upon  the  part  of  the  said  E.  W.  Cloney  to  so  furnish  said  labor, 
tools,  and  material,  it  became  necessary  that  such  labor,  tools,  and  ma- 
terials should  be  so  furnished  him  by  this  plaintiff  in  order  that  the 
said  Cloney  should  be  able  according  to  his  contract  to  finish  and 
complete  said  building  in  said  contract  stipulated  to  be  finished  and 
completed  by  said  Cloney  at  his  own  charge  and  expense.  The  amount 
that  this  plaintiff  was  compelled  to  furnish  to  said  defendant,  E.  W. 
Cloney,  was  the  sum  of  $2005.66  over  and  above  the  amount  of  $3875 
in  said  contract  specified  as  consideration  for  said  building,  which  said 
sum  of  $2005.66  was  by  this  plaintiff  furnished  in  order  to  procure 
tools,  labor,  and  materials  to  complete  and  finish  said  building.'' 

There  was  no  exception  to  these  allegations  of  the  petition  and  no 
objection  was  made  to  the  testimony  of  plaintiff  that  he  paid  out  the 
sum  of  $2005.66  for  labor  and  materials  furnished  by  him  for  the 
completion  of  said  building.  We  think  these  allegations  and  the  evi- 
dence of  the  plaintiff  may  be  construed  to  mean  either  that  plaintiff 
advanced  Cloney  the  $2005.66  to  enable  him  to  procure  the  labor  and 
materials  necessary   for  the  completion  of  the  building,  or  that  he 
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furnished  labor  and  materials  for  tHe  completion  of  the  building  for 
which,  he  paid  the  sum  of  $2005.66.  It  would'  be  manifestly  unfair  to 
appellee  for  this  court  to  construe  the  allegations  of  the  petition  and 
the  testimony  of  the  plaintiff  so  as  to  make  a  variance  between  them 
when  no  issue  was  made  in  the  court  below  as  to  the  proper  construc- 
tion of  the  pleading  nor  as  to  the  admissibility  of  the  evidence  under 
the  pleading.  The  undisputed  evidence  shows  that  the  appellee  was 
damaged  by  the  failure  of  the  defendant  Cloney  to  comply  with  the 
terms  of  his  contract  in  the  sum  found  by  the  court  below,  and  under 
the  terms  of  the  bond  executed  by  them  the  appellants  are  clearly 
liable  to  appellee  for  such  damage  to  the  extent  of  the  sum  named  in 
the  bond.  No  error  is  shown  to  have  been  committed  in  the  trial  of 
the  case,  and  the  judgment  of  the  court  below  is  aflBrmed. 

Aff,rmed, 
Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  of  Texas 
V.  Rafe  Brown. 

Decided  June  14,  19Q2. 

1. — Ordinary  Care  Defined — Charge. 

An  instruction  that  "ordinary  care  and  caution  as  used  in  this  charge  is 
that  degree  of  care  and  caution  that  a  person  of  ordinary  prudence  is  accus- 
tomed to  use  under  like  or  similar  circumstances/'  is  sustained,  though  it  does 
not  use  the  exact  language  of  the  books. 

8. — Same. 

Where  the  court  charged  that  if  plaintiff  failed  to  use  such  care  and  cau- 
tion as  a  prudent  and  cautious  person  would  have  used  under  the-  same  circum- 
stances, he  could  not  recover,  failure  to  use  the  word  "ordinarily"  before  the  word 
"prudent"  was  an  error  against  the  plaintiff,  of  which  the  defendant  company 
could  not  complain. 

8. — Same. 

Objection  that  the  court  use4  the  language  "reasonably  prudent  person," 
instead  of  "ordinarily  prudent  person,"  is  hypercritical,  as  the  expressions  may 
be  used  interchangeably. 

4. — Same — ^Waming— Issue  Not  Raised. 

Evidence  held  to  so  clearly  show  want  of  ordinary  care  on  the  part  of  a 
conductor  in  his  attempt  at  giving  warning  to  defendant,  who  was  in  a  boxcar, 
of  the  approach  of  the  train,  as  to  warrant  the  court  in  refusing  to  charge  that 
if  the  conductor  attempted  to  warn  those  in  the  car  as  the  train  approached, 
and  that  such  act  on  his  part  amounted  to  the  exercise  of  ordinary  care  for  the 
safety  of  those  in  the  car,  the  verdict  should  be  for  the  defendant. 

5.^Allegation  and  Proof— Personal  Injury. 

Where  the  petition  in  an  action  for  personal  injury  charged  that  plaintiff's 
hip  was  dislocated,  plaintiff  was  not  precluded  from  recovering  for  injuries  to 
his  hip,  including  a  bruise,  strain,  or  contusion,  on  the  ground  that  the  evidence 
did  not  show  a  dislocation. 

e.-— Res  Gestae— Personal  Injury. 

A  declaration  by  the  plaintiff  a  short  time  after  the  accident  and  before 
suit  was  brought  that  he  could  not  work,  made  as  a  reason  for  quitting  the 
service,  and  at  a  time  when  he  was  shown  to  be  crippled,  amounted  to  no  more 
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than  a  statement  of  the  present  effect  of  his  infirmities  at  that  time,  and  was 
admissible  in  evidence  as  being  in  the  nature  of  res  gestae. 

7.— Expert  Evidence — ^Personal  Injury. 

In  an  action  for  personal  injuries  a  nonexpert  witness  could  testify  that  plain- 
tiff limped,  appeared  to  be  crippled,  and  was  unable  to  work,  such  statement 
being  based  on  the  fact  that  plamtiff  walked  crippled,  slowly,  and  with  a  slick; 
and  the  witness  could  further  state  that  plaintiff's  condition  had  not  improTed 
since  he  was  hurt. 

Appeal  from  the  District  Court  of  Angelina  County.  Tried  below 
before  Hon.  Tom  C.  Davis. 

E.  B.  Perkins  and  Marsh,  Mcllwaine  &  Fitzgerald,  for  appellant. 

E,  J.  Mantooth,  Dixon  F.  Abney,  and  M,  M,  Feagin,  for  appellee. 

GILL,  Associate  Justice. — ^Rafe  Brown  brought  this  suit  against 
appellant  to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  him  through  the  negligence  of  appellant.  A  jury  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  for  $750,  from  which 
the  railway  company  has  appealed. 

The  facts  briefly  stated  are  as  follows:  The  plaintiff  was  in  the 
employ  of  W.  A.  Abney  as  drayman,  and  he  and  others  were  engaged 
on  the  occasion  of  the  accident  in  unloading  a  car  of  merchandise 
which  had  been  placed  on  one  of  the  side  tracks  of  appellant  in  the 
town  of  Lufkin  to  be  unloaded.  Plaintiff  and  three  others  were  in 
the  car,  and  the  team  which  drew  the  vehicle  on  which  the  merchandise 
was  to  be  loaded  was  hitched  to  the  side  of  the  car.  The  vehicle  had 
been  placed  close  to  the  door  in  the  side  of  the  car,  and  the  plaintiff 
had  gone  to  the  door  of  the  car  for  the  purpose  of  putting  a  sack  of  oats 
on  the  wagon  when  defendant's  train  was  backed  on  the  side  track,  strik- 
ing violently  against  the  car.  As  a  result  of  the  collision  the  car  was 
suddenly  moved  forty  or  fifty  feet,  one  of  the  inmates  of  the  car  was 
thrown  from  his  feet  to  the  floor,  another  fell  to  the  ground  from  one 
of  the  doors  of  the  car,  and  plaintiff  was  thrown  to  the  wagon  and 
thence  to  the  ground,  sustaining  injuries  the  extent  of  which  was  the 
main  question  in  the  case.  The  team  broke  loose  from  the  car  and  ran 
some  distance  before  it  was  stopped.  The  car  was  being  unloaded  with 
the  knowledge  and  consent  of  the  agents  of  the  railway  company,  and 
no  question  is  made  as  to  the  right  of  the  plaintiff  to  be  in  the  car  at 
the  time  of  the  accident. 

The  defendant  pleaded  as  a  special  defense  that  plaintiff  was  guilty 
of  contributory  negligence  in  failing  to  look  out  for  and  see  the  ap- 
proaching train,  which  had  been  switching  back  and  forth  on  the  main 
track  some  time  before  the  accident. 

Under  the  first  assignment  defendant  complains  of  the  court's  defi- 
nition of  ordinary  care,  which  is  as  follows:  "Ordinary  care  and  cau- 
tion as  used  in  this  charge  is  that  degree  of  care  and  caution  that  a 
person  of  ordinary  prudence  is  accustomed  to  use  under  like  or  similar 
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circumstances/'  Courts  are  not  required  to  use  the  exact  language  of 
the  books  in  defining  such  terms  to  a  jury,  though  it  would  be  wiser 
and  safer  to  follow  established  definitions.  We  think,  however,  there 
can  be  no  valid  objection  to  the  definition  given  by  the  court.  There 
can  be  no  practical  difference  between  what  a  person  of  ordinary  pru- 
dence would  ordinarily  do  or  usually  do  and  what  such  person  is  ac- 
customed to  do  under  similar  circumstances.  An  accurate  definition 
was  also  given  at  the  request  of  defendant. 

Under  the  second  assignment  the  portion  of  the  charge  is  assailed 
wherein  the  jury  are  instructed  that  if  plaintiff  failed  to  use  such  care 
and  caution  as  a  prudent  and  cautious  person  would  have  used  under 
the  circumstances  he  can  not  recover.  The  complaint  is  that  the  court 
erred  in  failing  to  use  the  word  "ordinarily'^  before  the  words  "prudent 
and  cautious.''  The  error  is  clearly  against  the  plaintiff,  and  is  one  of 
which  appellant  can  not  be  heard  to  complain. 

In  another  portion  of  the  charge  addressed  to  the  same  issue  the  court 
uses  the  language  "reasonably  prudent  person"  instead  of  "ordinarily 
prudent  person,"  and  this  is  also  objected  to.  We  think  the  objection 
hypercritical.  The  words  have  not  infrequently  been  used  interchange- 
ably and  the  use  of  the  expression  "reasonably  pfudent  person"  has 
been  approved.     Kailway  v.  Watkins,  29  S.  W.  Rep.,  232. 

The  cases  of  Eailway  v.  Eice,  29  Southwestern  Eeporter,  525;  Rail- 
way V.  Finley,  79  Texas,  87,  and  City  of  Austin  v.  Eitz,  72  Texas,  402, 
are  not  in  conflict  with  our  conclusion  on  this  question. 

By  the  eighth  assignment  appellant  assails  as  error  the  refusal  of  a 
requested  charge  to  the  effect  that  if  the  conductor  in  charge  of  appel- 
lant's train  cried  out  a  warning  to  those  in  the  car  as  the  train  ap- 
proached the  car,  and  that  such  act  on  his  part  amounted  to  the  exer- 
cise of  ordinary  care  for  the  safety  of  those  in  the  car,  then  to  find  for 
defendant.  We  are  of  opinion  the  evidence  is  insufficient  to  present 
such  an  issue.  It  is  true  the  conductor  testified  he  cried  out  to  those 
in  the  car  as  the  train  was  approaching.  So  did  some  of  the  bystanders^ 
but  it  is  undisputed  that  the  warning  was  not  heard,  as  must  have  been 
apparent  at  the  tiijae.  The  car  was  a  box  car  with  doors  in  each  side. 
The  train  necessarily  approached  it  from  the  end.  The  parties  in  the 
car  were  busily  engaged  in  weighing  the  oats  on  a  pair  of  scales  in  the 
car,  setting  down  the  weight  of  each  sack,  and  loading  it  on  the  wagon. 
To  see  the  approach  of  the  train  it  was  necessary  to  walk  to  one  of  the 
side  doors  and  look  out  along  the  side  of  the  car.  Those  in  the  car 
knew  they  were  there  with  the  knowledge  and  consent  of  the  company's 
agents  and-  that  the  train  crew  knew  of  their  presence  in  the  car.  The 
situation  was  apparent  to  the  conductor  and  he  must  have  seen  that  his 
warning,  if  indeed  he  gave  any,  was  not  acted  on,  for  the  parties  re- 
mained in  the  car  and  the  team  remained  hitched.  The  danger  from 
the  approaching  train  was  plainly  imminent  and  apparent  to  those  who 
saw  its  approach,  for  bystanders  cried  out  in  warning.  In  this  view 
the  alleged  warning  of  the  conductor,  with  no  effort  on  his  part  to  stop 
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or  check  the  train,  with  no  effort  to  learn  and  know  that  his  warning 
was  heard  and  heeded,  is  not,  standing  alone,  sufficient  to  present  the 
issue  of  due  care  on  his  part.  It  is  true  that  what  amounts  to  care  is 
ordinarily  a  question  for  the  jury,  but  there  are  some  cases  in  which 
ordinary  minds  can  reach  but  one  conclusion,  and  this  is  true  of  this 
phase  of  the  present  case. 

Appellant  complains  of  the  refusal  of  the  following  requested  charge: 

"There  being  no  evidence  tending  to  show  that  plaintiflPs  hip  was 
dislocated,  you  are  charged  that  in  the  event  you  find  for  plaintiff  you 
can  allow  him  nothing  for  any  injury  to  his  hip  even  if  you  think  he 
suffered  injuries  to  his  hip/* 

Appellant  contends,  under  this  assignment,  that  as  plaintiff  charged 
in  his  petition  that  his  hip  was  dislocated  he  must  prove  it  and  can 
not  recover  for  a  lesser  injury  to  that  part  of  his  body.  There  was 
evidence  tending  to  show  that  plaintiff's  hip  was  bruished  and  wrenched, 
causing  pain  and  lameness,  but  none  that  it  was  dislocated.  He  al- 
leged a  dislocation  and  no  more. 

The  rule  is  that  if  the  plaintiff  undertakes  to  particularize  as  to  what 
part  of  his  body  is  injured  he  can  not  recover  for  injury  to  a  member  or 
part  not  included  in  his  allegation.  Thus  if  he  alleges  an  injury  to  his 
hip  he  can  not  recover  for  an  injured  foot  or  arm.  But  no  court,  so 
far  as  we  know,  has  held  the  plaintiff  to  a  correct  diagnosis  of  the  in- 
jury to  the  specified  member.  We  think  the  allegation  of  dislocation 
includes  a  bruise  or  strain  or  contusion,  and  the  court  did  not  err  in 
refusing  the  requested  charge. 

By  the  tenth  assignment  appellant  predicates  error  on  the  refusal  of 
the  trial  court  to  strike  out  the  portion  of  the  testimony  of  the  witness 
W.  A.  Abney  to  the  effect  that  appellee  told  him  he  (appellee)  could  not 
work  any  more. 

The  proof  seems  undisputed  that  after  an  effort  to  drive  the  wagon 
for  a  few  days  after  the  accident  appellee  ceased  to  try  to  work  and  has 
done  no  work  since.  His  master  induced  him  to  drive  for  two  or  three 
days,  but  he  quit  work,  assigning  as  a  reason  that  he  could  not. 
The  objection  urged  against  it  was  that  it  was  hearsay  and  self-serving. 
The  declaration  was  made  a  little  while  after  the  accident,  and  this 
and  another  witness  testified  that  he  limped  and  appeared  to  be  crip- 
pled. The  declaration  was  made  before  the  suit  was  brought  and  in 
direct  connection  with  his  ceasing  his  usual  work.  It  was  a  reason 
given  at  the  time  for  quitting.  Another  witness  stated  that  he  saw 
him  try  to  work,  and  he  could  tell  from  his  motions  and  efforts  that 
he  was  unable  to  do  his  accustomed  tasks.  The  declaration  amounted 
to  no  more  than  a  statement  of  the  present  effect  of  his  infirmities  at 
that  time.  In  this  view  it  was  in  the  nature  of  res  gestae,  and  we  think 
the  court  committed  no  error  in  admitting  it. 

This  same  witness  testified  over  objection,  in  this  connection,  that 
appellee  limped,  appeared  to  be  crippled,  and  was  unable  to  work,  and 
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said  he  based  his  statement  on  the  fact  that  he  walked  crippled,  worked 
slowly,  walked  with  a  stick,  etc. 

These  were  facts  which  he  might  or  might  not  know,  and  which  any 
witness  expert  or  otherwise  might  detail  to  the  jury.  Pringle  v.  Eail- 
way,  21  N.  W.  Eep.,  108. 

The  witness  Dixon  Abney  testified  to  about  the  same  effect,  and  in 
addition  was  permitted  to  state  that  his  condition  had  not  improved 
since  the  hurt.  This  is  objected  to  as  the  opinion  of  a  nonexpert  on  a 
matter  about  which  only  an  expert  could  properly  testify.  The  wit- 
ness' testimony,  taken  as  a  whole,  indicates  that  he  did  not  claim  to 
know  the  appellee's  exact  condition  and  was  simply  undertaking  to 
state  his  appearance.  It  is  in  effect  a  statement  that  appellee  appears 
to  be  worse  or  not  to  have  gotten  any  better  since  the  accident. 

The  appearance  of  appellee  had  already  been  detailed  and  the  wit- 
ness was  properly  permitted  to  say  it  had  not  improved,  but  had  grown 
worse.  We  think  the  objection  untenable.  Eailway  v.  Spilker,  33  N. 
E.  Rep.,  280. 

We  have  found  no  harmful  error  in  the  record  and  the  evidence  amply 
supports  the  verdict.  We  are  of  opinion  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


Eugene  Sibley  v.  M.  V.  Hayes  et  al. 

Decided  June  6,  1902. 

1. — Sale  of  Land— Limitations— Gross  Deficiency. 

Where  the  purchaser  of  an  original  survey  of  land  bought  with  knowledge 
of  a  deficiency  in  the  quantity  called  for  in  the  patent,  it  was  incumbent  on  him, 
if  he  did  not  intend  to  take  the  risk  of  whatever  deficiency  there  might  be,  to 
have  the  land  surveyed  and  ascertain  the  actual  amount  thereof,  and  therefore, 
as  against  his  right  of  action  to  recover  for  a  gross  deficiency,  the  statute  of 
limitation  of  two  years  ran  from  the  date  of  the  purchase. 

2.— Same— Fact  Case. 

See  evidence  which  is  held  to  show,  though  the  verdict  of  the  jury  was  to 
the  contrary,  that  the  purchaser  bought  the  land  with  knowledge  of  a  shortage 
and  agreed  to  take  it  at  whatever  acreage  there  might  be,  and  that  he  was  will- 
ing to  risk  the  contingency  of  quantity,  even  to  the  extent  of  a  gross  deficiency. 
Garrett,  Chief  Justice,  dissenting. 

Appeal  from  the  District  Court  of  Victoria  County,     Tried  below 
before  Hon.  James  C.  Wilson. 

A,  B.  Peticolas  and  Dupree  &  Pool,  for  appellant. 

McCrory  &  Attstin  and  Proctors,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  by  the  heirs  and 
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legal  reprefeentatives  of  John  V.  Hayes,  deceased,  to  recover  of  Eugene 
Sibley  for  an  alleged  gross  deficiency  in  the  acreage  of  land  sold  to  the 
said  John  V.  Hayes  in  his  lifetime  by  the  said  Sibley,  and  whose  pur- 
chase money  notes  therefor  the  representatives  of  Hayes  had  paid  with- 
out knowledge  of  the  deficiency.  The  defendant  pleaded  limitations; 
and  substantially,  that  if  there  was  a  deficiency  in  the  quantity  of  the 
land  the  purchaser  bought  with  knowledge  and  took  the  risk  of  whatever 
shortage  there  might  be.  There  was  a  trial  by  jury,  to  which  the  court 
submitted  both  questions,  and  a  verdict  was  returned  in  favor  of  the 
plaintiffs  for  a  gross  deficiency  of  369  acres  at  $2  an  acre,  $738,  for 
which  judgment  was  rendered  with  interest. 

In  the  year  1881  there  was  a  remnant  of  vacant  land  between  cer- 
tain surveys  located  in  Jackson  County  upon  Arenosa  Creek  on  the 
west  and  certain  other  surveys  located  upon  Lavaca  River  on  the  east, 
and  one  W.  L.  Thulemeyer,  with  two  certificates  furnished  him  by  the 
defendant  Sibley,  one  for  640  acres  in  the  name  of  Joseph  Yeamans  and 
one  for  1280  acres  in  the  name  of  R.  T.  Crain,  appropriated  this  va- 
cancy by  files  and  surveys.  The  land  was  in  an  irregular  and  peculiar 
shape,  and  according  to  measurements  as  shown  by  the  Land  OflSoe 
map  then  in  use  in  Jackson  County,  comprised  1920  acres.  Patents 
were  issued  upon  these  surveys  May  17,  1883,  for  the  quantity  of  land 
called  for.  They  are  prairie  surveys  and  call  for  no  marked  objects, 
but  only  call  for  the  lines  of  the  adjoining  surveys.  Sibley  conveyed 
to  Thulemeyer  a^j  imdivided  one-half  of  the  land  appropriated  by  the 
two  surveys.  About  the  time  these  surveys  were  patented  John  V. 
Hayes,  the  ancestor  of  plaintiffs,  moved  to  Jackson  County  and  bought 
some  of  the  adjoining  surveys  on  both  sides  of  the  Crain  and  Yeamans 
surveys;  and  on  November  3,  1884,  he  purchased  from  Thulemeyer 
for  $1920  the  latter's  imdivided  one-half  interest  in  the  Crain  and 
Yeamans  surveys.  After  Hays  bought  from  Thulemeyer  he  fenced  his 
pasture,  which  remained  as  he  then  fenced  it  up  to  the  time  of  the 
trial  below.  The  pasture  did  not  inclose  all  of  the  Crain  and  Yea- 
mans surveys,  but  left  out  of  it  a  small  part  of  the  Yeamans  on  the 
south  and  a  considerable  portion  of  the  Crain  on  the  north.  These  two 
surveys  extend  north  and  south  of  the  body  of  Hayes*  other  lands. 
The  controversy  in  this  case  arises  out  of  the  purchase  by  Hayes  from 
Sibley  of  the  latter's  undivided  one-half  interest  in  the  two  surveys  on 
June  18,  1890,  for  a  consideration  of  $2000,  evidenced  by  two  prom- 
issory notes  which  were  paid  to  Sibley  by  the  widow  of  Hayes  after  his 
death  on  the  date  of  their  maturity,  Jime  18,  1891. 

The  deed  recited  the  consideration  as  cash  and  described  the  land  by 
metes  and  bounds  in  plain  figures  as  containing  1920  acres  as  patented. 
Both  are  prairie  surveys  as  stated,  and  the  lines  called  for  in  the  deed 
are  the  unmarked  lines  of  the  adjoining  surveys.  The  Hayes  home- 
stead was  on  the  Rodriguez  league  about  one  mile  from  the  Yeamans 
survey.  Sibley  resided  in  Victoria.  He  had  an  agent  (A.  Schmidt) 
for  the  sale  of  the  land  who  resided  in  San  Antonio.    The  negotiations 
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for  the  sale  and  purchase  of  the  land  were  nearly  all  by  letter.  Hayes 
offered  Schmidt  $3  an  acre  for  Sibley's  undivided  interest  in  the  1920 
acres  owned  by  them  and  adjoining  Hayes'  other  lands  in  his  pasture. 
Schmidt  wrote  to  Sibley  on  June  6,  1890,  that  he  had  written  to  Hayes 
that  he  could  have  whatever  land  adjoined  him  at  $3  an  acre  and  for 
him  to  have  it  surveyed  and  send  the  field  notes.  On  the  same  date 
Hayes  wrote  to  Sibley:  "I  received  a  letter  from  A.  Schmidt  con- 
cerning that  land  of  yours  that  is  in  my  pasture.  I  would  like  to  buy, 
but  as  I  have  now  no  money  on  hand,  I  would  like  to  take  it  without  a 
payment  on  it  right  away.  I  would  like  to  know  on  what  terms  you 
would  let  me  have  it,  and  what  interest  would  be  on  the  money.  P.  S. 
That  is  the  land  which  is  in  my  pasture.'* 

Sibley  replied  June  9,  1890 :  ^Tours  of  the  6th  inst.  received.  Yes, 
I  told  Mr.  Schmidt  I  would  sell  you  the  land  in  your  pasture  at  your 
oflfer  of  $3  per  acre.  You  can  pay  part  cash  if  you  wish  to.  If  not, 
you  need  not  pay  any  cash,  but  give  your  note  or  notes  as  may  suit  you 
at  10  per  cent  interest.  If  the  notes  are  made  on  two  years  time  or  less 
than  two  years,  I  don't  want  any  lien  on  the  land,  but  just  want  your 
plain  note.  If  you  want  to  make  the  notes  for  more  than  two  years,  I 
would  like  to  have  a  lien  on  the  land.  I  am  going  ofE  in  a  few  weeks 
to  be  gone  four  or  five  months,  and  if  we  trade  on  this  basis  it  must  be 
at  once.  What  surveyor  do  you  want  to  find  out  how  much  land  is  in 
your  pasture?    Let  me  know  and  let's  try  and  agree  on  the  same  man." 

To  this  letter  of  Sibley  Hayes  replied  June  12,  1890,  objecting  to 
10  per  cent  interest  and  offering  8  per  cent.  He  stated  that  the  prairie 
was  so  wet  that  the  land  could  not  be  surveyed  for  two  weeks.  In  re- 
ply to  this  letter  Sibley  wrote,  June  14,  1890:  "Your  letter  received 
yesterday.  It  is  likely  I  will  leave  here  before  two  weeks.  Mr.  Allen 
says  he  can  make  the  survey  next  week.  How  will  that  suit  you  ?  Let 
me  know  at  once  and  I  will  tell  Mr.  Allen,  so  he  can  make  his  arrange- 
ments to  be  there.  He  had  better  leave  the  train  at  Inez,  had  he  not? 
Can  you  meet  him  there?  P.  S.  John,  make  me  an  offer  for  my  en- 
tire interest  there  p^'able  in  your  8  per  cent  notes.  If  you  don't  want 
to  make  the  offer  per  acre  for  960  acres  (since  you  say  it  is  not  all 
there),  make  me  an  offer  in  round  figures  for  my  entire  interest  there, 
whatever  it  may  be.  I  am  disposed  to  save  the  expense  and  trouble  of 
a  survey,  and  no  doubt  you  are  too." 

Which  Hayes,  June  17,  1890,  answered  as  follows:  'TTour  letter  of 
14th  to  hand.  I  know  that  there  is  not  as  much  land  in  our  claims  as 
we  claim  the  tracts  contain.  I  will  make  you  this  offer,  viz:  Will 
give  you  $2  per  acre  for  your  960  acres,  and  give  my  note  payable  in 
twelve  months,  interest  at  8  per  cent,  as  you  propose,  and  will  take  it 
as  it  is  without  any  further  survey.  If  you  can  not  take  this,  let  Mr. 
Allen  come  over  to  El  Toro  next  Monday,  and  I  will  meet  him  there. 
Write  to  me  and  let  me  know  what  you  will  do  in  this  matter.  If  you 
accept  you  can  prepare  the  title,  and  send  note  over  and  I  will  sign." 

Sibley  wrote  Hayes,  Jime  18,  1890:     'Tour  favor  of  the  17th  inst. 
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received  and  noted.  I  inclose  herein  deed  to  you  and  tiie  patents.  I 
have  named  $2000  in  the  deed  as  a  consideration.  I  merely  mention  it 
as  a  round  figure,  without  reference  to  what  I  am  to  receive,  and  I 
inclose  two  notes,  one  for  $1500  and  another  for  $700,  aggregating 
$2200,  which  I  think,  everything  considered,  you  should  be  willing  to 
pay.  If  acceptable,  sign  and  return  the  notes.  If  not,  return  the  deed 
and  patents.  My  plan  is  to  leave  here  next  Tuesday.  In  case  you 
decline  this  trade  I  will  write  you  Saturday  whether  to  meet  Mr.  Allen 
at  El  Toro  Monday.  If  I  leave  Tuesday  I  will  not  be  here  to  make  the 
deed  when  Mr.  Allen  finishes  the  survey,  so  in  that  case  there  will  be 
no  need  of  sending  him.  But  if  I  don't  get  off  when  expected,  we  can 
have  Mr.  Allen  go  over,  provided  he  says  he  can  get  through  in  time 
to  complete  the  trade  before  I  get  oflf.*' 

Hayes  answered  this  letter,  Jime  20,  1890:  'TTour  favor  of  18th 
inst.  received,  together  with  deed  to  me  and  two  patents  to  land.  I 
can  not  accept  your  proposition  to  pay  $2200,  as  I  am  sure  the  land  is 
not  there  and  believe  it  will  be  cheaper  for  me  to  buy  after  a  survey. 
Though  under  all  the  circumstances  I  will  give  $2000  and  settle  it  up. 
If  you  accept  this  you  can  prepare  another  note,  or  two,  if  you  prefer, 
and  send  over  and  I  will  sign  and  return  them.  The  papers  are  left 
with  Mr.  Allen,  Edna.  Try  and  let  me  hear  from  you  by  tomorrow's 
mail.'' 

On  margin  of  this  letter  in  Sibley's  handwriting  appears  the  follow- 
ing memorandum:  "Answer,  June  21,  1890,  and  accepted  and  sent 
notes." 

The  trade  was  closed  by  the  execution  of  two  notes,  one  for  $1300 
and  the  other  for  $700,  payable  June  18,  1891.  Hayes  died  in  Jan- 
uary, 1891.  His  wife  and  five  sons  survived  him;  the  ages  of  the  sons 
ranged  from  18  to  10  years.  His  widow  administered  upon  his  estate, 
and  when  the  notes  fell  due  paid  them.  It  appears  from  the  evidence 
that  neither  Sibley  nor  any  of  the  plaintiffs  knew  of  any  deficiency  in 
the  acreage  of  the  surveys.  Sibley  had  never  had  the  same  surveyed, 
and  it  was  not  shown  that  he  was  ever  on  the  land.  He  made  no  rep- 
resentation or  statements  about  the  land  except  as  found  in  his  letters. 
The  plaintiffs  discovered  that  there  was  a  shortage'  on  having  the  lands 
of  the  estate  of  John  V.  Hayes  surveyed  for  partition.  The  discovery 
was  first  made  in  October  or  November,  1898,  and  the  survey  of  the 
lands  was  completed  in  July,  1899,  and  this  suit  was  filed  October  22, 
1900.  The  finding  of  the  jury  of  the  amount  of  shortage  in  the  sur- 
veys is  fully  supported  by  the  evidence.  It  appears  that  when  actually 
run  out  the  Grain  contained  only  613  acres,  and  that  the  Yeamans  con- 
tained according  to  one  surveyor  377  and  according  to  another  351 
acres. 

The  question  of  limitation  is  presented  by  the  appellant  under  appro- 
priate assignments  of  error  upon  the  action  of  the  court  in  overruling 
appellant's  exceptions  to  the  petition,  in  charging  the  jury,  and  finally 
in  overruling  the  motion  for  a  new  trial.     It  is  the  opinion  of  a  ma- 
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jority  of  the  court  that  the  evidence  shows  that  Hayes  bought  the  land 
with  knowledge  of  a  shortage  and  proposed  to  take  it  at  whatever  acre- 
age there  might  be  as  shown  by  the  letters  between  him  and  the  appel- 
lant negotiating  the  trade,  and  that  proper  diligence  required  him  to 
ascertain  the  actual  shortage  by  a  survey  of  the  land,  if  he  did  not 
propose  to  be  bound  by  his  agreement  as  it  appeared  by  its  terms  to  be. 
That  his  offer  as  it  appears  from  his  letters  to  Sibley  showed  a  willing- 
ness to  risk  the  contingency  of  quantity,  even  to  the  extent  of  a  gross 
deficiency.  That  the  character  of  the  country  and  of  the  surrounding 
surveys,  and  the  fact  that  the  land  in  question  was  located  upon  a  sup- 
posed, vacancy  between  adjacent  old  and  large  surveys  with  unmarked 
lines  running  through  a  prairie  country,  all  should  have  impressed 
upon  him  the  necessity  of  a  careful  survey  to  determine  the  amount  of 
acreage  in  the  tracts.  That  Hayes  did  not  rely  on  the  field  notes  in  the 
patents,  but  claimed  that  the  quantity  of  land  called  for  in  them  was 
not  there,  and  that  as  the  unquestioned  facts  in  the  case  showed  that  he 
bought  with  certain  knowledge  of  a  considerable  deficiency  in  the  quan- 
tity of  land  called  for  in  the  patents,  diligence  required  of  him,  if  he 
did  not  intend  to  take  the  risk  of  whatever  deficiency  there  might  be, 
to  have  the  land  surveyed  and  discover  the  actual  amount  of  acreage, 
and,  such  being  the  case,  that  the  statute  of  two  years  limitation  was 
at  once  put  in  operation  against  him.  That  no  facts  are  alleged  in  the 
petition  or  shown  by  the  evidence  that  would  prevent  the  statute  of 
limitation  from  running,  and  it  was  error  to  submit  the  question  of 
limitation  to  the  jury  for  their  determination.  Bass  v.  James,  83 
Texas,  110.  Being  of  the  opinion  that  the  plaintiff^s  cause  of  action 
appeared  to  be  barred  by  limitation,  it  is  the  further  opinion  of  the 
majority  of  the  court  that  the  judgment  of  the  court  below  should  be 
reversed  and  that  judgment  should  be  here  rendered  in  favor  of  the 
appellant. 

This  disposition  of  the  question  of  limitation  renders  it  imnecessary 
to  pass  upon  the  remaining  assignments  of  error.  It  is  the  opinion  of 
the  writer,  however,  that  there  are  no  facts  to  indicate  that  the  parties 
contemplated  a  gross  deficiency,  or  that  Hayes  intended  to  take  the 
risk  of  such  deficiency.  The  evidence  showed  that  there  was  a  defi- 
ciency to  the  extent  of  about  one-half  of  the  land,  while  the  negotia- 
tions about  the  price  showed  that  only  an  ordinary  deficiency  was  in 
contemplation  of  the  parties.  The  patents  called  for  the  full  comple- 
ment of  1920  acres,  and  the  character  of  the  country  and  the  possession 
of  the  land  were  such  that  nothing  like  an  accurate  estimate  of  quan- 
tity could  be  made  without  a  survey,  and  there  was  no  fact  to  show 
that  Hayes  could  have  suspected  that  there  was  more  than  an  ordinary 
shortage.  Mere  knowledge  of  some  shortage  did  not  require  any  dili- 
gence of  him  to  ascertain  what  it  amounted  to.  He  owned  all  the  land 
contiguous  to  the  main  body  of  the  two  surveys.  It  lay  in  his  pasture, 
and  he  had  no  occasion  to  have  it  surveyed.  He  died  within  a  few 
Vol.  30  avu—s. ' 
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the  plaintiff  furnished  and  paid  for  any  labor  or  material  of  the  value 
of  more  than  $3875,  the  contract  price  for  said  building,  but  shows 
that  he  (the  plaintiff)  furnished  and  paid  for  only  $2005.79  worth  of 
material  and  labor,  and  the  plaintiff  would  have  no  right  to  recover 
from  these  defendants  for  any  labor  and  material  paid  for  and  fur- 
nished by  him  to  anyone,  unless  the  total  amount  so  paid  was  in  ex- 
cess of  the  contract  price,  and  if  he  could  recover  at  all,  it  would  be 
only  for  the  amount  paid  for  and  furnished  in  excess  of  said  contract 
price,  and  in  no  event  could  he  recover  from  these  defendants  for  the 
labor  and  material  furnished  the  said  Cloney,  as  by  the  contract  Cloney 
was  to  furnish  the  same  for  himself/' 

There  is  no  merit  in  this  assignment.  The  acts  of  the  appellee 
which  the  appellants  contend  released  them  from  liability  were  ex- 
pressly authorized  by  the  bond  which  was  signed  by  the  appellants. 
Having  by  the  express  terms  of  said  bond  agreed  that  they  would  be- 
come liable  to  appellee  for  any  labor  or  material  furnished  by  him  in 
the  construction  of  the  building,  and  that  the  appellee  might  disregard 
the  provision  of  the  original  contract  in  regard  to  the  time  and  manner 
in  which  the  contract  price  of  the  building  should  be  paid  to  Cloney 
and  might  pay  the  whole  or  any  part  of  same  before  the  time  specified 
in  said  contract,  they  can  not  be  heard  to  say  that  the  acts  of  the  appel- 
lee in  furnishing  labor  and  material  for  the  construction  of  the  build- 
ing and  in  paying  to  Cloney  the  contract  price  of  the  building  before 
same  was  earned  under  the  terms  of  the  contract  released  them  from 
liability  upon  said  bond. 

There  is  no  variance  between  allegations  of  the  petition  and  the  evi- 
dence of  the  appellee.  The  petition  alleges :  "That  said  E.  W.  Cloney 
failed  and  neglected  so  to  furnish  labor,  tools,  and  material  as  therein 
agreed  by  him  so  to  be  furnished.  That  by  reason  of  said  failure  and 
refusal  upon  the  part  of  the  said  E.  W.  Cloney  to  so  furnish  said  labor, 
tools,  and  material,  it  became  necessary  that  such  labor,  tools,  and  ma- 
terials should  be  so  furnished  him  by  this  plaintiff  in  order  that  the 
said  Cloney  should  be  able  according  to  his  contract  to  finish  and 
complete  said  building  in  said  contract  stipulated  to  be  finished  and 
completed  by  said  Cloney  at  his  own  charge  and  expense.  The  amount 
that  this  plaintiff  was  compelled  to  furnish  to  said  defendant,  E.  W. 
Cloney,  was  the  sum  of  $2005.66  over  and  above  the  amount  of  $3875 
in  said  contract  specified  as  consideration  for  said  building,  which  said 
sum  of  $2005.66  was  by  this  plaintiff  furnished  in  order  to  procure 
tools,  labor,  and  materials  to  complete  and  finish  said  building.'' 

There  was  no  exception  to  these  allegations  of  the  petition  and  no 
objection  was  made  to  the  testimony  of  plaintiff  that  he  paid  out  the 
sum  of  $2005.66  for  labor  and  materials  furnished  by  him  for  the 
completion  of  said  building.  We  think  these  allegations  and  the  evi- 
dence of  the  plaintiff  may  be  construed  to  mean  either  that  plaintiff 
advanced  Cloney  the  $2005.66  to  enable  him  to  procure  the  labor  and 
materials  necessary   for  the  completion  of  the  building,  or  that  he 
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furnished  labor  and  materials  for  tlie  completion  of  the  building  for 
which,  he  paid  the  sum  of  $2005.66.  It  would' be  manifestly  unfair  to 
appellee  for  this  court  to  construe  the  allegations  of  the  petition  and 
the  testimony  of  the  plaintiff  so  as  to  make  a  variance  between  them 
when  no  issue  was  made  in  the  court  below  as  to  the  proper  construc- 
tion of  the  pleading  nor  as  to  the  admissibility  of  the  evidence  under 
the  pleadii;ig.  The  undisputed  evidence  shows  that  the  appellee  was 
damaged  by  the  failure  of  the  defendant  Cloney  to  comply  with  the 
terms  of  his  contract  in  the  sum  found  by  the  court  below,  and  under 
the  terms  of  the  bond  executed  by  them  the  appellants  are  clearly 
liable  to  appellee  for  such  damage  to  the  extent  of  the  sum  named  in 
the  bond.  No  error  is  shown  to  have  been  committed  in  the  trial  of 
the  case,  and  the  judgment  of  the  court  below  is  aflBrmed. 

AiJirmed. 
Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  of  Texas 
V.  Rape  Brown. 

Decided  June  14,  1902. 

1. — Ordinary  Care  Defined — Charge. 

An  instruction  that  "ordinary  care  and  caution  as  used  in  this  charge  is 
that  degree  of  care  and  caution  that  a  person  of  ordinary  prudence  is  accus- 
tomed to  use  under  like  or  similar  circumstances/'  is  sustained,  though  it  does 
not  use  the  exact  language  of  the  books. 

8.— Same. 

Where  the  court  charged  that  if  plaintiff  failed  to  use  such  care  and  cau- 
tion as  a  prudent  and  cautious  person  would  have  used  under  the*  same  circum- 
stances, he  could  not  recover,  failure  to  use  the  word  "ordinarily"  before  the  word 
"prudent'*  was  an  error  against  the  plaintiff,  of  which  the  defendant  company 
could  not  complain. 

8. — Same. 

Objection   that  the  court  use<i   the  language   "reasonably   prudent   person," 
instead  of  "ordinarily  prudent  person,"  is  hypercritical,  as  the  expressions  may 
be  used  interchangeably. 
4. — Same — ^Warning — tissue  Not  Raised. 

Evidence  held  to  so  clearly  show  want  of  ordinary  care  on  the  part  of  a 
conductor  in  his  attempt  at  giving  warning  to  defendant,  who  was  in  a  boxcar, 
of  the  approach  of  the  train,  as  to  warrant  the  court  in  refusing  to  charge  that 
if  the  conductor  attempted  to  warn  those  in  the  car  as  the  train  approached, 
and  that  such  act  on  his  part  amounted  to  the  exercise  of  ordinary  care  for  the 
safety  of  those  in  the  car,  the  verdict  should  be  for  the  defendant. 

5. — ^Allegation  and  Proof — ^Personal  Injury. 

Where  the  petition  in  an  action  for  personal  injury  charged  that  plaintiff's 
hip  was  dislocated,  plaintiff  was  not  precluded  from  recovering  for  injuries  to 
his  hip,  including  a  bruise,  strain,  or  contusion,  on  the  ground  that  the  evidence 
did  not  show  a  dislocation. 

6. — Res  Gestae — ^Personal  Injury. 

A  declaration  by  the  plaintiff  a  short  time  after  the  accident  and  before 
suit  was  brought  that  he  could  not  work,  made  as  a  reason  for  quitting  the 
service,  and  at  a  time  when  he  was  shown  to  be  crippled,  amounted  to  no  more 
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the  amount  of  the  premium  being  $110.    The  assignment  was  in  writ- 
ings and  is  as  follows: 

'T\Tiarton,  Texas,  11-10-1898. — For  value  receiTcd  I  hereby  transfer 
to  R.  T.  Ervin  &  Co.  Equitable  Life  Assurance  Society  policy  No. 
598,652  on  the  life  of  Julius  Adam  $5000. 

'^This  transfer  is  made  to  secure  the  payment  of  a  note  for  $560, 
dated  Nov.  9,  1898,  due  in  60  days. 

(Signed)     "Mss.  Julia  Adam.** 

On  December  3,  1898,  Julius  Adam  executed  to  R  T.  Ervin  a 
written  assignment  absolute  on  its  face  for  a  recited  consideration  of 
$1000,  and  which  contained  nothing  to  indicate  what  it  was  given  to 
secure.  This  is  the  assignment  under  which  appellants  claim,  and  though 
they  adduced  evidence  tending  to  show  that  the  $700  note,  the  $560  note, 
the  sum  for  premiums,  the  costs  of  collecting  the  policy,  and  the  rent 
claim  for  $120  had  not  been  paid  except  by  the  collection  of  the  policy, 
no  proof  wae  offered  by  them  tending  to  establish  the  real  purpose  of 
the  assignment  or  what  debts  or  claims  it  was  intended  to  secure.  They 
relied  on  the  terms  of  the  assignment,  but  also  claimed  that  it  covered 
the  entire  indebtedness  to  the  firm  and  to  R.  T.  Ervin,  the  sum  of  which 
exceeded  the  consideration  recited  in  the  written  assignment. 

Upon  the  death  of  R.  T.  Ervin  his  wife  qualified  as  survivor,  and  as 
such  and  in  her  individual  capacity  she  collected  from  the  insurance 
company  a  sum  equal  to  the  face  of  the  policy,  and  deposited  the  amount 
in  the  bank  of  Adoue  &  Lobit,  at  Galveston.  The  indebtedness  of  Adam 
was  owned  by  the  firm  at  the  date  of  Ervin's  death,  but  Mrs.  Ervin,  with 
the  active  aid  of  Clarke,  who  was  her  father,  proceeded  to  wind  up  the 
affairs  both  of  the  partnership  and  of  her  husband's  estate.  When  the 
proofs  of  death  were  made  the  insurance  company  was  advised  that  Mrs. 
Adam  was  claiming  as  beneficiary  in  the  policy,  but  was  not  contesting 
the  assignment  and  was  willing  it  should  be  collected  subject  to  her 
rights. 

After  the  death  of  her  husband  and  before  the  collection  of  the  policy 
Mrs.  Adam  applied  to  Clarke  and  had  him  advance  her  $500,  to  be  with- 
held when  the  collection  was  made.  She  also  secured  through  Clarke 
the  return  of  her  pledged  jewels. 

It  was  shown  by  plaintiff  that  the  assignment  was  not  absolute  but 
was  made  to  secure  debts,  and  this  may  be  said  to  have  been  conceded 
upon  the  trial. 

Mrs.  Adam  testified  that  she  made  the  assignment  to  secure  the  $560 
note  and  nothing  else.  That  the  first  assignment  recited  this  fact  but 
was  unsatisfactory  to  the  insurance  company,  which  refused  to  recognize 
anything  less  than  an  assignment  of  the  entire  policy.  That  in  response 
to  this  demand  the  second  assignment  was  made  as  a  substitute  for  the 
first  and  upon  no  new  or  additional  consideration. 

According  to  the  testimony  of  Clarke,  which  upon  this  point  seems 
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undisputed^  he  took  small  interest  in  the  partnership,  having  furnished 
a  part  of  the  capital  to  aid  the  business.  That  he  received  none  of  the 
proceeds  of  the  policy  and  none  of  it  was  used  for  his  benefit. 

The  $300  note  of  Adam  was  paid  prior  to  the  collection  of  the  policy. 
The  evidence  is  conflicting  as  to  the  payment  of  the  $700  note,  and  we 
do  not  think  its  payment  was  shown. 

The  evidence  admitted  establishes  that  the  assignment  of  the  policy 
was  only  for  the  purpose  of  securing  the  payment  of  the  note  for  $560, 
and  the  verdict  of  the  jury  finds  ample  support  in  the  evidence,  both 
as  to  the  amount  to  which  plaintiff  was  entitled  and  the  liability  of  both 
defendants. 

The  first  and  second  assignments  predicate  error  upon  the  admission 
of  the  testimony  of  Mrs.  Adam  to  the  effect  that  the  second  assignment 
of  the  policy  superseded  the  first,  and  was  made  because  the  first  assign- 
ment was  not  acceptable  to  the  insurance  company.  The  objections 
urged  to  this  evidence  are  (1)  that  the  evidence  was  variant  from  the 
pleadings  which  averred  an  assignment  to  R.  T.  Ervin  &  Co.;  (2)  it 
contradicted  the  statement  of  the  consideration  as  recited  in  the  second 
assignment;  and  (3)  it  violated  the  rule  forbidding  a  party  to  a  suit  of 
this  nature  to  testify  to  transactions  with  a  decedent. 

The  averment  was  that  plaintiff  was  the  owner  of  the  policy,  having 
been  named  as  beneficiary  therein,  and  that  she  had  executed  and 
delivered  an  assignment  thereof  to  R.  T.  Ervin  &  Co.  to  secure  certain 
of  her  husband^s  debts  to  that  firm.  The  fact  that  the  policy  was  so 
assigned  is  shown  by  the  undisputed  proof.  It  is  not  even  contended 
by  appellants,  nor  was  it  ever  at  any  time  contended,  that  they  owned 
the  policy  absolutely  or  had  any  interest  therein  beyond  the  indebtedness 
it  was  intended  to  secure. 

Plaintiff  did  not  and  could  not  sue  to  enforce  the  assignment.  Thi^t 
right  rested  alone  in  appellants.  She  sued  to  recover  such  sum  as 
appellants  had  collected  in  excess  of  the  secured  debts.  Thus  it  becomes 
apparent  that  it  is  immaterial  whether  the  assignee  named  in  the  writing 
was  R.  T.  Ervin  or  R.  T.  Ervin  &  Co.  The  substance  of  the  allegation 
was  proved  when  it  was  shown  that  the  assignment  was  made  to  secure 
debts  due  the  firm,  and  that  for  that  purpose  the  assignment  was 
executed  and  delivered  to  a  member  of  the  firm  for  the  benefit  of  the 
firm.    The  objection  of  variance  is  without  merit. 

The  objection  that  the  admission  of  the  evidence  was  in  contravention 
of  the  rule  that  parol  evidence  will  not  be  heard  to  vary  the  terms  of  a 
written  instrument  is  also  without  merit.  The  written  assignment  did 
not  recite  the  true  purpose  for  which  it  was  given,  but  appeared  on  its 
face  to  be  an  absolute  transfer.  It  is  familiar  law  that  where  such  an 
instrument  is  in  fact  intended  as  a  mortgage  or  pledge  the  truth  of  the 
transaction  may  be  shown.  Indeed,  in  this  case  it  was  necessary  for 
the  protection  of  appellants'  rights,  and  in  order  that  they  might  enforce 
any  interest  in  the  policy,  that  the  true  nature  of  the  transfer  should 
be  made  to  appear.     The  assignment  if  absolute  was  void,  for  it  is  not 
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contended  that  the  firm  had  such  an  insurable  interest  in  the  life  of 
deceased  as  would  have  made  it  a  lawful  beneficiary  therein.  The 
enforcible  interest  of  the  firm  was  measured  and  limited  by  the  amount 
of  indebtedness  the  assignment  was  designed  to  secure. 

The  third  objection,  to  the  effect  that  the  admission  of  the  testimony 
violated  the  rule  forbidding  a  party  to  a  suit  of  this  nature  to  testify 
to  transactions  had  with  the  decedent,  at  first  glance  appears  to  be 
serious.  But  we  think  there  is  sound  reason  for  the  admission  of  the 
evidence,  notwithstanding  the  rule.  It  is  true  the  suit  as  against  Mrs. 
Ervin  seeks  to  hold  her  in  her  representative  capacity  as  survivor  of  the 
community,  and  in  such  a  case  the  rule  invoked  would  exclude  the  evi- 
dence complained  of.  But  the  suit  grows  out  of  a  transaction  with  a 
partnership.  The  partners  were  jointly  and  severally  liable  to  plaintiff 
for  the  proceeds  of  the  policy  after  tiie  payment  of  the  debts  it  was 
intended  to  secure.  The  defendant  Clarke  could  not  acquit  himself 
of  this  responsibility  by  assigning  his  interest  in  the  partnership  to 
Mrs.  Ervin  or  another.  In  a  suit  against  him  and  in  this  suit  as  against 
him  the  testimony  was  admissible.  However,  if  this  were  not  true  its 
admission  was  harmless.  As  has  already  been  indicated,  the  only  issue 
in  the  case  was  the  amount  of  money  the  defendants  should  retain  to 
satisfy  debts  secured  by  the  policy.  They  set  up  these  sums  in  oSsei  to 
plaintiff's  demand.  Clarke  and  his  codefendant  set  up  these  pleas 
jointly.  The  only  interest  they  could  have  in  the  fund  was  measured 
by  the  debts  secured  by  the  policy.  The  evidence  was  undisputed  that 
the  assignment  was  intended  to  secure  debts.  This  was  not  dependent 
on  the  testimony  of  plaintiff,  but  was  clearly  made  to  appear  by  the  acts 
and  declarations  of  defendants  by  which  the  fact  was  conceded.  In 
our  opinion,  when  this  was  made  to  appear  it  devolved  on  defendants 
to  show  the  amount  of  the  debts  covered  by  the  assignment. 

In  Dakin  v.  Insurance  Company,  77  New  York,  600,  the  policy  was 
payable  to  a  ccreditor  as  his  interest  might  appear.  The  court  held  the 
burden  to  be  upon  the  creditor  to  prove  the  existence  and  extent  of  his 
interest. 

In  Andrews  v.  Insurance  Company,  92  Texas,  584,  Justice  Brown, 
speaking  of  a  similar  clause  in  the  policy  under  discussion  in  that  case, 
held  the  burden  upon  the  creditor  to  establish  the  amount  of  his  debt, 
and  said  among  other  things:  *TIad  the  clause^,  *as  his  interests  may 
appear,  otherwise  to  the  executors,  administrators  or  assigns  of  the 
insured,'  been  omitted,  then  if  Dyke  (the  creditor)  had  collected  the 
money  he  could  not  retain  more  than  the  insured  was  indebted  to  him 
at  the  time  of  the  latter's  decease,  but  would  hold  the  balance  as  trustee 
for  the  heirs  of  Andrews"  (the  insured),  citing  Levy  v.  Gilliard,  76 
Texas,  400;  Goldbaum  v.  Blum,  79  Texas,  638. 

In  the  case  before  us  the  assignment  did  not  express  the  purpose  for 
which  it  was  made  nor  indicate  the  debts  it  was  intended  to  secure.  It 
left  in  doubt  the  amount  of  the  interest  of  the  creditor.  In  legal  effect 
it  authorized  them  to  withhold  as  their  interests  might  appear.     Defend- 
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ants  averred  that  it  covered  the  entire  indebtedness  of  deceased  to  the 
firm.  The  assignment  standing  alone  empowered  them  to  do  no  more 
than  to  collect  the  policy  from  the  insurance  company.  It  had  the 
additional  force  of  protecting  the  company  in  its  payment  to  defendants. 
In  the  absence  of  proof  of  the  existence  of  debts  secured  by  the  assign- 
ment, plaintiff  had  the  right  to  recover  the  entire  sum.  Defendants 
answered  jointl}^,  and  after  the  general  denial  averred  a  joint  ownership 
of  the  debts  they  sought  to  offset  against  plaintiff^s  demand.  The  gen- 
eral denial  was  overcome  by  the  ample  proof  that  the  assignment  was 
for  the  purpose  of  securing  debts,  and  that  the  policy  had  been  collected 
by  defendants.  Clarke  joined  in  the  prayer  that  the  debts  be  paid  out 
of  the  proceeds  of  the  policy.  The  jury  allowed  such  debts  aS  were 
shown  to  have  been  so  secured  and  held  both  defendants'  for  the  balance. 
In  this  we  think  they  were  amply  justified  by  the  proof.  In  this  view 
of  the  case  it  becomes  immaterial  whether  or  not  the  court  erred  in 
hearing  the  testimony  of  Mrs.  Adam. 

The  defendants  failed  to  bring  any  of  their  debts  within  the  purview 
of  the  assignment  except  those  conceded  by  the  plaintiff  to  have  been 
covered  by  it. 

None  of  the  debts  mentioned  were  the  individual  liabilities  of  the 
plaintiff.  She  had  done  no  more  than  to  pledge  her  policy  to  secure 
some  of  them. 

The  efforts  of  defendants  to  establish  the  offsets  pleaded  by  them  was 
in  the  nature  of  an  effort  to  foreclose  a  lien,  and  it  devolved  upon  them 
to  establish  the  amount  of  their  demand^ 

Independent  of  these  considerations  there  is  much  in  the  evidence 
to  support  the  conclusion  that  neither  the  $700  note  nor  the  $120  claim 
for  rent  was  secured  by  the  policy.  The  $700  note  was  dated  in  March, 
1898.  It  was  secured  by  vendor^s  lien  notes  amounting  to  $600,  pinned 
to  it  as  collateral.  This  note  was  at^one  time  assigned  to  Gifford  &  Co., 
and  the  vendort  lien  notes  were  at  that  time  so  attached.  It  is  not 
pretended  that  it  was  then  regarded  as  secured  by  the  assigned  policy. 
There  is  certainly  no  presumption  growing  out  of  the  assignment  that 
it  was  intended  to  cover  all  the  indebtedness  of  the  husband.  It  is 
more  probable  the  wife  was  induced  to  make  it  to  secure  the  money 
procured  by  her  husband  about  the  date  of  the  assignment.  The  books 
of  the  bank  in  the  handwriting  of  Ervin  were  adduced  in  evidence  and 
contained  no  mention  of  the  policy  in  connection  with  the  $700  note. 
The  $120  rent  claim  was  an  individual  claim  of  R.  T.  Ervin,  and  there 
is  nothing  in  the  evidence  to  indicate  that  anything  but  partnership 
claims  were  in  contemplation. 

We  do  not  deem  it  necessary  to  notice  in  detail  the  remaining  assign- 
ments. They  present  no  error  requiring  a  reversal.  The  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  J.  -W.  Shklton. 

Decided  June  18,  1902. 

1.— Railway— Negligence— Facts. 

Facts  attending  the  injury  of  plaintiff  in  getting  off  a  moving  car  consid- 
ered, and  held  to  sustain  a  finding  of  negligence  by  the  defendant  railway  in 
improper  lighting  and  construction  of  platform,  in  directing  plaintiff  to  leave 
moving  train  knowing  the  danger,  in  failure  to  stop  to  permit  him  to  alight, 
and  in  failure  to  inform  him  that  other  cars  of  the  train  went  through  without 
change  being  necessary. 

2. — ^Passenger — ^Termination  of  Canier's  Relation. 

It  would  seem  that  one  remaining  asleep  on  a  car  on  arrival  at  a  connec- 
tion where  it  was  set  out,  and  not  hearing  notice  to  leave  the  car  nor  being  in- 
formed that  it  wds  to  be  set  out,  while  other  cars  went  through,  had  not  lost 
bis  status  as  a  passenger. 

3. — Same — Negligence  After  Termination  of  Rights  as  Passenger. 

Though  the  relation  of  passenger  and  carrier  should  be  held  to  be  ended  on 
the  arrival  at  a  terminus  and  connecting  line  and  notice  and  opportunity  to 
leave  the  car,  a  passenger  remaining  asleep  on  the  car  was  not  a  trespasser,  and 
the  railway  was  liable  for  want  of  ordinary  care  by  its.  servants  to  avoid  injur- 
ing him  after  discovering  that  he  was  still  on  the  car.  Instructions  ignoring 
this  issue  or  relieving  it  from  liability  because  the  relation  had  terminate  were 
properly  refused. 
4.— Railway  Switchman— Apparent  Authority— Contributory  Negligence. 

A  passenger  upon  a  car  which  has  been  placed  in  charge  of  a  switching  crew 
on  arriving  at  a  station  could  assume,  so  far  as  concerned  the  question  of  his 
contributory  negligence,  that  a  switchman,  the  only  employe  on  the  car,  who 
was  in  apparent  charge  and  directed  him  to  get  off  it,  was  acting  within  his 
authority. 

S.— Contributory  Negligence— Getting  Off  Moving  Train. 

EWdence  considered,  and  held  to  justify  finding  of  absence  of  contributory 
negligence  in  plaintiff,  who  got  off  a  moving  car  at  night,  in  obedience  to  the 
direction  of  a  switchman  in  apparent  control  of  it,  and  in  ignorance  of  particular 
circumstances  making  the  act  dangerous. 

6.— Damages— Personal  Injury— $35,000  Held  Not  Excessive. 

Evidence  of  injuries  to  the  person,  including  loss  of  both  legs,  considered, 
and  held  to  support  a  recovery  of  $35,000  damages. 

7.— Passenger— Duty  to  Notify  as  to  Proper  Car— Charge. 

An  instruction  that  it  was  not  the  duty  of  defendant  company  to  notify  a 
passenger  of  a  change  of  cars,  or  trains',  or  which  cars  went  through,  and  reliev- 
ing from  liability  if  the  change  was  announced  in  the  car,  though  not  heard, 
was  inapplicable  and  its  refusal  not  error,  where  the  charge  given  based  plain- 
tiff's right  to  recover  on  want  of  ordinary  care  after  defendant's  switchmen  dis- 
covered plaintiff  still  asleep  in  the  car  after  its  arrival  at  the  station  where  it 
was  to  be  set  out. 

8.— Same. 

A  charge  that  it  was  not  defendant's  duty  to  notify  a  passeng^  of  change 
of  cars,  of  what  cars  went  through  and  what  were  set  out,  was  inapplicable, 
where  what  was  said  to  him  by  the  conductor  on  that  subject  was  misleading. 

9.— Connecting  Lines— Switching  Service  by  One  Company. 

A  company  which,  by  arrangement  with  a  connecting  road  at  its  terminus, 
has  its  switching  service  there  performed  by  the  employes  of  such  other  line, 
is  liable  for  their  negligence  in  performing  such  service,  as  for  the  acts  of  its 
own  servants.  Requested  charge  presenting  a  contrary  view  was  properly  re- 
fused. 

10. — ^Authority  of  Servant— Charge  on  Weight  of  Evidence. 

A  charge  that  a  railway  was  not  liable  for  the  negligence  of  a  switchman 
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in  charge  of  and  moving  its  car  in  telling  a  passenger,  found  remaining  upon  it 
and  asleep,  to  jump  off  or  he  would  get  left,  for  want  of  evidence  that  such 
servant  was  acting  within  the  scope  of  his  authority,  was  properly  refused  as 
being  on  the  weight  of  evidence. 

11.— Evidence — ^Failure  to  Stop  Train  or  Caution  Against  Getting  Off. 

Plaintiff  injured  in  getting  off  a  moving  car  under  direction  of  a  switchman, 
was  properly  permitted  to  testify  that  no  one  stopped  or  offered  to  stop  the 
train  nor  cautioned  him  against  alighting. 

18.— Contributory  Negligence — Charge. 

See  instructions  on  the  burden  of  proof  of  contributory  negligence  held  prop- 
erly given,  and  others  properly  refusea. 

18.— Invited  Error. 

Error  in  a  charge  which  the  complaining  party  has  invited  by  requesting 
similar  charges  is  not  available  for  reversal. 

14.— Charge— Assuming  Fact. 

An  instruction  assuming  that  plaintiff  jumped  from  a  moving  train  and 
thereby  was  guilty  of  contributory  negligence,  was  improper  where  his  testi- 
mony was  merely  that  he  stepped  off,  as  directed. 

15. — Contributory  Negligence— Charge. 

See  charge  on  contributory  negligence  in  getting  off  moving  car  held  proper. 
16.-^;harge— Preparation  by  CounseL 

No  error  is  presented  by  the  fact  that  the  charge  given  by  the  court  was 
prepared  by  plaintiff's  counsel. 

Appeal  from  Dallas  Coimty.  Tried  below  before  Hon.  Richard  Mor- 
gan. 

Tf.  E.  Clark,  J.  W.  Terry,  and  Alexander  dk  Thompson,  for  appel- 
lant.— The  following  assignments,  referred  to  but  not  copied  in  the 
opinion,  are  taken  from  their  brief : 

Twelfth  assignment  of  error:  The  court  erred  in  refusing  to  give  to 
the  jury  defendant's  second  special  instruction,  which  was  as  follows: 
"You  are  instructed,  at  the  request  of  the  defendant,  that  the  plaintiff 
has  failed  to  show  that  said  'railroad  man,'  whom  plaintiff  testifies  woke 
him  and  told  him  to  jump  off  or  he  would  get  left,  was  acting  within 
the  scope  of  his  authority,  so  as  to  make  defendant  liable,  and  if  you 
believe  that  said  accident  resulted  from  the  acts  of  said  railroad  man, 
the  defendant  not  being  shown  to  be  liable  therefor,  you  will  return  a 
verdict  for  the  defendant.*'  For  the  reason  that  said  charge  properly 
instructed  the  jury  as  to  the  acts  of  said  railroad  man,  as  disclosed  by 
the  evidence,  and  the  general  charge  did  not;  furthermore,  there  was 
no  evidence  that  said  railroad  man  was  acting  within  the  scope  of  his 
authority,  if  the  declaration  and  acts  of  said  railroad  man  were  as 
testified  to  by  plaintiff  and  his  witness,  Parris. 

Fourteenth  assignment  of  error :  The  court  erred  in  refusing  to  give 
to  the  jury  defendant's  sixth  special  instruction,  which  called  for  a 
directed  verdict  for  the  defendant,  on  the  ground  that  the  contract 
between  plaintiff  and  defendant  had  been  fully  performed  by  the  defend- 
ant at  the  time  of  the  accident,  and  that  after  plaintiff  had  been  afforded 
a  reasonable  time  to  alight  from  the  car  at  Purcell  he  became  a  tres- 
passer on  the  coach,  and  the  accident  not  having  been  shown  to  have 
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resulted  from  the  willful  conduct  of  the  defendant  or  its  employes  or 
representatives,  defendant  was  hot  liable. 

Tenth  and  sixteenth  assignments  of  error:  10.  The  court  erred  in 
charging  the  jury  as  follows:  "The  burden  of  proving  that  plaintiff 
was  guilty  of  contributory  negligence  devolves  upon  defendant.'' 

16.  The  court  erred  in  refusing  to  give  to  the  jury  defendant's  ninth 
special  instruction,  which  properly  instructed  the  jury  with  respect  to 
the  burden  of  proof  on  the  question  of  contributory  negligence. 

Proposition :  Plaintiff's  own  evidence  disclosed  his  contributory  neg- 
ligence, and  the  burden  of  proof  should  properly  have  been  fixed  by  the 
trial  court  upon  the  plaintiff. 

Thirteenth  assignment  of  error :  The  court  erred  in  refusing  to  give 
to  the  jury  the  fourth  special  instruction  requested  by  the  defendant, 
which  was  as  follows :  "You  are  instructed,  at  the  request  of  the  defend- 
ant, as  follows :  The  defendant  in  this  case  alleges,  that  before  the  train 
reached  Purcell  the  defendant's  conductor  woke  up  plaintiff  and  in-. 
formed  him  that  Purcell  was  the  next  station,  and  that  he  would  have 
to  change  cars  there,  that  the  car  he  was  riding  in  went  no  further  than 
Purcell;  that  thereafter,  before  the  train  reached  Purcell,  which  was  a 
period  of  only  about  ten  minutes,  the  plaintiff  went  back  to  sleep ;  that 
the  train  stopped  at  Purcell  a  reasonable  length  of  time  for  passengers 
to  alight,  but  that  during  such  time'  plaintiff  remained  asleep,  and  the 
uncontroverted  evidence  showing  these  facts,  you  are  instructed  that  if 
you  find  he  was  guilty  of  negligence  in  going  back  to  sleep — but  for 
which  the  accident  would  not  have  occurred — ^you  will  return  a  verdict 
for  the  defendant."  For  the  reason  that  said  special  charge  properly 
presented  the  issue  of  contributory  negligence  of  plaintiff  in  going  to 
sleep  after  having  been  duly  awakened  and  admonished  upon  the  train's 
approach  to  Purcell,  and  of  his  continuing  asleep,  which  plea  of  con- 
tributory negligence,  presented  in  defendant's  answer,  and  established 
by  plaintiff's  own  evidence,  was  completely  ignored  in  the  charge  given. 

Ninth  assignment  of  error :  The  court  erred  in  charging  the  jury  as 
follows:  "If  you  believe  from  the  evidence  that  an  ordinarily  prudent 
person  would  not  have  attempted  to  disembark  from  the  train  under 
the  circumstances  under  which  plaintiff  undertook  to  do  so;  or  if  you 
believe  that  an  ordinarily  prudent  person  would  not  have  attempted  to 
disembark  from  the  train  under  the  circumstances,  and  in  the  manner 
in  which  plaintiff  attempted  to  disembark,  then  the  plaintiff,  in  either 
event,  would  be  guilty  of  contributory  negligence,  and  he  would  not  be 
entitled  to  recover.  But  if  you  believe  that  an  ordinarily  prudent 
person  would  have  attempted  to  leave  the  train  under  the  conditions 
and  in  the  manner  that  plaintiff  is  shown  to  have  done,  then  plaintiff 
would  not  be  guilty  of  contributory  negligence,  and  his  attempt  to  leave 
the  train  under  the  circumstances,  and  in  the  manner  he  is  shown  to 
have  done,  would  not  prevent  him  from  recovering  herein." 

Proposition :  The  charge  of  the  court  was  erroneous,  in  that  it  gave 
the  jury  no  instruction  as  to  the  effect  of  plaintiff's  going  to  sleep  and 


Q.  0.  &  S.  F.  Ry.  Co.  v.  Shelton.  75 

Temaining  asleep,  and  his  failure  to  request  that  the  coach  be  stopped, 
or  his  failure  to  make  auy  intelligent  inquiry,  all  of  which  were  covered 
by  special  instructions  tendered  by  defendant  and  refused. 

Fifteenth  assignment  of  error:  The  court  erred  in  refusing  defend- 
ant's special  charge  number  7,  as  follows:  "The  uncontroverted  evi- 
dence shows  that  the  yard  crew  at  Purcell,  who  were  switching  the  train 
at  the  time  plaintiff  was  injured,  were  the  employes  of  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company.  That  defendant  did  not  employ 
them ;  that  the  defendant  did  not  pay  them  their  wages ;  that  the  def end- 
and  did  not  have  the  power  or  authority  to  discharge  them ;  that  at  the 
time  of  the  accident  they  were  engaged  in  services  for  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  to  wit:  preparing  to  make  up 
the  north-bound  train  of  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company.  That  said  switch  crew  in  charge  of  said  train  at  the  time  of 
the  accident  were  not  the  employes  of  the  defendant,  but  were  the 
employes  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  and 
that  the  defendant  is  not  liable  for  their  negligence,  if  any,  in  reference 
to  the  accident  complained  of;  and  you  will  therefore  find  a  verdict  for 
the  defendant.'' 

Nineteenth  assignment  of  error :  Defendant  complains  that  the  entire 
charge  of  the  court,  as  given,  was  prepared  by  plaintiff's  counsel,  in 
haec  verba,  and  the  same  was  extremely  prejudicial  to  defendant,  in  that 
in  paragraph  5  in  said  charge  there  was  submitted  to  the  jury  for 
determination  of  the  existence  of  negligence  vel  non  on  the  part  of  the 
defendant,  from  the  time  defendant's. coaches  were  put  in  motion  by  the 
switch  engine  at  Purcell  up  to  the  time  of  the  injury,  whereas,  in  para- 
graph 6  of  the  charge,  in  the  consideration  of  the  issue  of  contributory 
negligence  vel  non  on  the  part  of  the  plaintiff,  the  jury  were  restricted 
altogether  to  the  culminating  act  of  plaintiff  in  getting  off  of  the  train, 
and  were  not  permitted  to  consider  the  acts  of  omission  or  commission 
on  the  part  of  the  plaintiff  prior  thereto ;  all  of  which  is  fully  shown  in 
the  evidence  adduced  on  the  trial. 

FISHER,  Chief  Justice. — ^Appellee  Shelton  sued  the  appellant  for 
$40,000  damages  for  personal  injuries  sustained  to  himself,  and  recov- 
ered a  verdict  and  judgment  in  the  court  below  for  the  sum  of  $35,000. 
There  is  evidence  in  the  record  which  authorizes  this  court  to  find  the 
following  facts : 

On  the  night  of  March  30,  1900,  the  appellee  purchased  from  the 
appellant's  agent  at  Gainesville,  Texas,  a  ticket  from  that  point  to 
Los  Angeles,  Cal.,  over  the  appellant's  road  and  its  connecting  line,  the 
Atchison,  Topeka  &  Santa  Fe  Railway.  In  negotiating  for  the  pur- 
chase of  the  ticket  the  appellee  inquired  of  the  agent  who  sold  the  same 
to  him  whether  he  would  be  required  to  change  cars,  and  was  then 
informed  by  the  agent  that  there  would  be  no  change  of  cars  before 
arriving  at  Newton,  Kan. 

The  train  upon  which  the  appellee  took  passage  at  Gainesville  left 
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that  place  about  11  o^clock  of  the  night  of  March  30th,  and  arrived  at 
Purcell,  the  place  where  the  injury  was  inflicted,  about  3:20  a.  m.,  at 
which  time  it  was  dark.  The  train  was  not  due  to  arrive  at  Newton, 
Kan.,  until  about  2 :30  p.  m.,  March  31st.  Appellee  boarded  the  train 
at  Gainesville  and  went  into  one  of  the  coaches,  and  while  there  the 
conductor,  in  taking  up  his  ticket,  informed  the  appellee  that  he  would 
be  required  to  change  cars  at  Purcell;  whereupon  appellee  told  the  con- 
ductor that  the  agent  at  Gainesville  who  had  sold  him  the  ticket  assured 
him  that  he  would  not  be  required  to  change  care  until  his  arrival  at 
Newton,  Kan.  In  response  the  conductor  told  him  that  he  must  change 
cars  at  Purcell.  The  train  upon  which  the  appellee  was  then  riding  was 
composed  of  some  coaches  which  were  left  out  at  Purcell,  one  of  which 
was  the  coach  occupied  by  appellee  as  a  passenger;  but  there  were  two 
other  coaches  which  were  not  set  out  there  but  went  on  through  to 
Newton,  Kan.  The  appellee  was  not  informed  of  this  fact  by  the  con- 
ductor, nor  did  he  know  that  these  two  coaches  would  continue  on  to 
Newton,  Kan.;  and  the  inference  is  warranted  from  the  evidence  that 
if  the  conductor  had  not  instructed  appellee  to  change  care  at  Purcell, 
and  had  correctly  informed  him  that  there  were  two  coaches  as  a  part 
of  his  train  which  would  continue  to  Newton,  Kan.,  the  appellee  could 
and  would  have  gone  into  one  of  those  coaches,  and  not  made  an  effort 
to  disembark  at  Purcell. 

Immediately,  or  a  few  minutes  after  the  arrival  of  the  train  at  Pur- 
cell, a  switch  engine  coupled  on  to  the  same,  and  under  the  direqjion 
of  a  switch  crew,  which  was  then  and  there  in  the  control  and  manage- 
ment thereof,  was  put  in  motion  by  the  switch  engine,  and  when  going 
at  the  rate  of  about  two  and  one-half  miles  an  hour,  and  when  the  coach 
in  which  the  appellee  was  riding  had  gone  the  distance  of  about  fifty 
feet,  the  appellee  was  instructed  to  leave  the  coach  and  the  train  by  one 
Petrie,  a  member  of  the  switch  crew.  That  in  obedience  to  this  request 
and  command,  he  undertook  to  alight  from  the  moving  train,  and  when 
doing  so,  stepped  or  fell  between  the  lower  step  of  the  coach  and  the 
edge  of  the  platform,  whereupon  the  wheels  of  the  car  passed  over  his 
legs,  and  they  were  both  so  injured  as  required  their  amputation. 

When  the, train  arrived  at  Purcell  the  appellee  was  asleep,  and  did  not 
hear  the  name  of  the  station  announced,  if  it  was  announced ;  but  imme- 
diately, or  in  a  few  minutes  after  arriving  there,  he  was  awakened  by 
the  request  or  command  to  leave  the  train^  and  in  obedience  to  this 
command,  as  before  stated,  he  undertook  to  alight  from  the  train.  He 
was  not  at  the  time  informed,  nor  did  he  know  that  there  were  two  ' 
coaches  attached  to  the  train  that  would  continue  on  to  Newton,  Kan., 
in  which  he  could  and  doubtless  would  have  gone,  if  he  had  received 
this  information  at  that  time,  and  would  not  have  made  the  effort  to 
disembark.  No  effort  was  made  to  stop  the  train  in  order  that  he  might 
leave  it  with  safety;  nor  was  he  informed  of  the  condition  of  the  plat- 
form and  the  space  between  the  edge  of  the  same  and  the  lower  steps 
of  the  car.    The  platform  at  the  time  was  poorly  lighted,  and  the  infer- 
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ence  to  be  drawn  from  the  facts  is  that  at  the  time  the  appellee  at- 
tempted to  leave  the  train  he  was  in  the  exercise  of  proper  care  and 
was  not  guilty  of  contributory  negligence. 

The  train,  at  the  time  it  was  being  backed  and  at  the  time  that  the 
appellee  was  instructed  to  alight,  was  in  charge  of  a  switch  crew  of 
which  Petrie  was  a  member.  There  is  no  direct  and  positive  testimony 
to  the  effect  that  Petrie  was  the  party  that  instructed  or  commanded 
the  appellee  to  leave  the  train,  but  the  evidence  upon  this  subject 
authorizes  the  conclusion  that  he  was  the  party  that  gave  the  command. 
The  switch  crew  that  had  control  of  the  train  was  in  the  employ  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  but  the  evidence  is 
clear,  convincing,  and  beyond  dispute  to  the  effect  that  the  servants  of 
that  company,  under  an  arrangement  with  the  appellant's  road,  per- 
formed the  duties  of  a  switch  crew  for  the  latter  company.  It  was  a 
part  of  the  duty  of  the  switch  crew,  when  appellants  train  arrived  at 
Purcell,  to  take  control  of  the  same  and  to  remove  it  and  switch  it  back 
in  the  manner  done  in  this  instance. 

The  appellee  was  a  stranger  to  the  location  and  situation  of  the  plat-, 
form  at  Purcell,  and  did  not  know  of  the  existence  of  the  space  between 
the  edge  of  the  platform  and  the  lower  steps  of  the  car.  If  the  plat- 
form had  been  sufficiently  lighted,  the  appellee  could  and  probably 
would  have  discovered  the  space  before  alighting,  and  thereby  have 
avoided  it  and  the  injuries  sustained  by  him. 

The  conclusion  is  also  warranted  that  Petrie  had  the  authority  to  stop 
the  movement  of  the  train  in  order  to  permit  the  appellee  to  alight  with 
safety,  and  if  he  had  done  this,  the  appellee  would  have  avoided  the. 
injury.  The  conclusion  is  also  warranted  that  if  the  conductor  in 
charge  of  the  train  before  it  reached  Purcell,  or  the  switch  crew  after 
it  reached  that  place,  had  informed  appellee  that  there  were  coaches 
which  were  a  part  of  the  train  that  would  go  through  to  Newton,  Kan., 
the  appellee  could  and  doubtless  would  have  gone  into  one  of  those 
coaches,  and  thereby  have  avoided  the  injury.  The  space  between  the 
lower  step  of  the  coach  and  the  edge  of  the  platform  was  about  twelve 
or  thirteen  inches. 

The  conclusion  that  we  reach  from  the  facts  as  stated  is  that  the 
appellant  was  guilty  of  negligence  in  the  following  particulars,  each  or 
all  of  which  may  have  been  and  doubtless  was,  the  proximate  cause  of 
his  injuries: 

1.  In  not  having  the  platform  sufficiently  lighted. 

2.  •  In  maintaining  the  platform  with  the  wide  space  between  it  and 
the  lower  steps  of  the  car. 

3.  In  directing  and  commanding  the  apj)ellee  to  leave  the  moving 
train,  with  knowledge  upon  the  part  of  Petrie  that  the  platform  was 
insufficiently  lighted,  and  of  the  existence  of  the  space  between  it  and 
the  lower  steps  of  the  car. 

4.  The  failure  of  Petrie  to  stop  the  train  under  the  circumstances, 
in  order  to  permit  the  appellee  to  alight  with  safety. 
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5.  The  failure  of  the  conductor  in  charge  of  the  train  and  of  the 
switch  crew  to  inform  and  notify  appellee  that  there  were  coaches 
attached  to  the  train  which  would  continue  beyond  Purcell. 

We  also  find,  in  view  of  the  facts  which  will  be  hereinafter  stated, 
that  the  verdict  and  judgment  are  not  excessive. 

Upon  the  principal  questions  involved  in  this  case,  the  trial  court 
gave  the  following  instruction: 

"In  determining  the  question  of  liability  of  the  defendant  in  this 
case,  you  will  confine  yourselves  to  a  consideration  of  the  following 
questions,  to  wit: 

"1.  Did  the  defendant,  by  and  through  its  servants,  discover  the 
presence  of  the  plaintiff  in  one  of  the  defendant's  coaches  after  the  same 
had  been  put  in  motion  by  the  switch  engine  at  Purcell  ? 

"2.  If  the  defendant  did  so  discover  the  presence  of  the  plaintiff, 
then  did  the  defendant  thereafter  exercise  ordinary  care  to  avoid  injur- 
ing him  ? 

"3.  Did  the  failure  of  the  defendant,  if  any,  to  exercise  ordinary 
care  to  avoid  injuring  the  plaintiff  directly  and  immediately  result  in 
the  injuries  sustained  by  the  plaintiff? 

"4.     Was  the  plaintiff  guilty  of  contributory  negligence?" 

The  charge  defines  ordinary  care,  and  then  proceeds  as  follows:  *lf 
from  the  evidence  you  believe  that  after  the  defendant's  coaches  were 
put  in  motion  by  the  switch  engine  at  Purcell,  the  defendant,  by  and 
through  any/  of  its  servants  to  whom  it  had  intrusted  the  duty  and 
authority  of  directing  and  controlling  the  movements  of  its  train  while 
.the  same  was  being  switched,  discovered  the  pfesence  of  the  plaintiff  in 
one  of  said  coaches  while  being  so  moved  by  the  switch  engine,  and 
having  so  discovered  the  plaintiff  therein,  if  such  was  the  fact,  failed 
to  exercise  ordinary  care  with  reference  to  his  safety,  and  that  such 
failure,  if  any,  to  exercise  ordinary  care  directly  and  immediately 
resulted  in  the  injuries  sustained  by  the  plaintiff,  then  you  will  find  for 
the  plaintiff,  unless  you  believe  that  he  was  guilty  of  contributory  negli- 
gence, as  hereinafter  defined."  The  court  then  proceeds  to  submit  the 
issue  of  contributory  negligence,  and  the  rule  to  govern  the  jury  in 
determining  the  question  of  damages. 

It  is  apparent  from  the  charge  that  the  liability  of  the  appellant  wenS 
submitted  upon  the  theory  that  the  appellee  had  in  a  measure  ceased 
to  be  a  passenger,  and  that  it  could  only  be  held  responsible  for  the 
exercise  of  ordinary  care  in  its  conduct  towards  him.  If  it  be  conceded 
that  the  appellee  had  ceased  to  be  a  passenger  by  remaining  in  the 
coach  after  the  train  had  arrived  at  its  destination,  it  is  clear  that  he 
could  not  be  regarded  in  law  as  a  trespasser,  for  he  was  rightfully  on 
the  train  although  in  the  wrong  coach ;  and  consequently,  the  least  that 
may  be  said  of  the  degree  of  duty  owing  by  appellant  in  its  conduct 
towards  appellee  was  that  of  ordinary  care  looking  towards  his  safety, 
and  to  prevent  injuring  him  after  his  situation  was  discovered.  In  a 
case  where  such  duty  exists,  the  failure  to  use  ordinary  care  resulting 
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in  damages,  an  action  for  negligent  injury  may  be  maintained  and  a 
recovery  had  for  all  of  the  consequences  of  which  such  failure  was  the 
proximate  cause.  The  jury  in  passing  upon  and  determining  the  ques- 
tion whether  or  not  the  appellant  had  exercised  ordinary  care  after  dis- 
covering the  plaintiff  in  the  car,  doubtless  concluded  that  the  facts 
introduced  upon  the  trial,  and  as  set  out  in  our  findings,  were  sufficient 
to  indicate  that  the  appellant  had  been  guilty  of  negligence  in  the 
manner  as  stated  in  the  findings  of  fact.  In  submitting  the  degree  of 
care  or  duty  resting  upon  appellant  in  its  conduct  toward  appellee,  the 
charge  of  the  court  was  very  conservative,  for  the  facts  in  the  record 
strongly  indicate  that  the  appellee,  at  the  time  he  received  his  injuries, 
had  not  lost  his  status  as  a  passenger;  and  if  such  wus  the  case,  of 
course  the  appellant  was  burdened  with  a  higher  degree  of  care  in  its 
conduct  towards  him  than  ordinary  care. 

There  is  evidence  in  the  record  that  immediately  upon  the  arrival  ol 
the  train  at  Purcell,  or  a  very  few  minutes  thereafter,  it  was  put  in 
motion  under  the  direction  of  the  switch  crew,  and  that  there  were 
coaches  attached  to  that  train  in  which  the  appellee  was  entitled  to  ride, 
if  he  had  been  promptly  notified  of  their  existence.  It  might  be  true 
that  he  was  given  a  reasonable  opportunity  to  leave  the  particular  coach 
that  he  was  occupying,  but  in  view  of  his  right  of  continuous  transporta- 
tion, he  was  not  required  to  leave  the  train,  and  had  the  right  to  ride 
in  one  of  the  coaches  that  was  going  through  to  Newton,  Kan.  The 
facts  and  circumstances  indicating  that  he  was  entitled  to  protection  as 
a  passenger  are  much  stronger  in  his  favor  than  were  the  facts  in  the 
ease  of  Texas  Pacific  Railway  v.  Dick,  63  Southwestern  Reporter,  where, 
after  a  review  of  authorities,  it  was  held  that  one  who  had  left  the 
train  and  the  depot  platform  was  entitled  to  protection  as  a  passenger. 
Our  information  is  that  a  writ  of  error  was  denied  by  the  Supreme 
Court  in  that  case. 

It  is  insisted  that  the  servant  of  appellant  who  gave  the  command  or 
instruction  to  the  plaintiff  to  leave  the  train  was  wanting  in  power  to 
exercise  such  authority,  and  therefore  his  conduct  in  the  attempted 
exercise  of  authority  in  this  respect  could  not  affect  the  rights  of  appel- 
lant. There  is  evidence  in  the  record  to  the  effect  that  the  switch  crew 
was  under  the  control  of  one  Peters;  but  the  evidence  is  also  to  the 
effect  that  the  train  at  the  time  that  the  command  was  given  was  in 
control  of  the  switch  crew,  and  Petrie,  the  party  who  gave  the  command 
or  instruction  to  appellee  to  leave  the  train,  was  at  the  time  apparently 
exercising  control  over  the  train,  and  was  the  only  member  of  the  switch 
crew  present  who  had  the  apparent  authority  to  exercise  any  power  in 
the  premises,  and  there  is  evidence  in  the  record  which  has  a  tendency 
to  show  that  he  was  the  only  member  of  the  switch  crew  that  was  on 
the  train.  He  was  a  part  of  the  force  that  controlled  the  movements 
of  the  train,  and  when  he  found  the  appellee  in  the  car,  and  commanded 
and  directed  him  as  to  what  should  be  done,  the  appellee,  under  the 
circumstances,  had  the  right  to  presume  that  the  real  power  was  lodged 
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in  the  one  who  was  apparently  clothed  with  the  authority  to  give  snch 
directions  and  commands.  Our  findings  of  fact  in  effect  dispose  of  the 
issue  of  contributory  negligence,  but  in  view  of  the  fact  that  it  is 
especially  insisted  that  alighting  from  the  moving  train  in  the  dark 
was  contributory  negligence,  we  have  concluded  to  call  attention  to  the 
reported  cases  coming  from  the  courts  of  this  State  bearing  upon  this 
subject.  By  reason  of  the  rapid  speed  of  a  train,  or  the  existence  of 
facts  and  circumstances  at  the  time  that  a  passenger  attempts  to  board 
or  leave  it,  the  indications  of  danger  may  be  so  apparent  and  obvious 
that  one  must  necessarily  be  charged  with  knowledge  of  its  existence; 
and  in  such  a  case,  the  court  might  conclude,  as  a  matter  of  law,  that 
it  would  be  contributory  negligence  to  attempt  to  leave  or  board  the 
train  under  the  circumstances.  But  in  a  case  of  the  character  before 
lis,  where  it  is  shown  by  the  facts  that  the  train  was  going  at  a  slow 
rate  of  speed,  and  where  the  appellee  alighted  there  was  a  depot  plat- 
form, which  he  had  the  right  to  expect  was  in  a  reasonably  safe  condi- 
tion, and  where  the  disembarkation  was  at  the  request  of  one  whom  he 
had  the  right  to  believe  would  not  have  given  the  command  unless  it 
was  safe  for  him  to  alight,  it  can  not  be  said  that  leaving  the  train 
under  the  circumstances  was  contributory  negligence.  Railway  v.  Bing- 
ham, 2  Texas  Civ.  App.,  278;  Railway  v.  Downing,  41  S.  W.  Rep.,  190; 
Railway  v.  Brown,  4  Texas  Civ.  App.,  435;  Railway  v.  Dorough,  72 
Texas,  108;  Mills  v.  Railway,  59  S.  W.  Rep.,  874;  Railway  v.  Sanchez, 
65  S.  W.  Rep.,  893. 

It  is  contended  that  the  verdict  is  excessive.  The  facts  upon  this 
subject,  briefly  stated,  are  as  follows:  Appellee  was  49  years  old  the 
day  after  he  was  injured.  Up  to  that  time  he  had  never  been  sick  a 
day  in  his  life;  had  never  taken  a  drink  of  any  kind  of  intoxicating 
liquor.  He  used  neither  coffee  nor  tobacco,  and  had  been  an  active 
business  man  all  his  life,  and  had  made  money  every  year  since  he  left 
his  father.  At  the  time  of  the  injury  he  was  a  man  of  fair  means. 
He  was  thrown  under  the  wheels  of  the  car  and  both  of  his  lower  limbs 
were  crushed  to  such  an  extent  as  to  necessitate  amputation  of  the  right 
leg  three  inches  above  and  the  left  one  nine  inches  below  the  knee. 
Immediately  after  the  infliction  of  the  injuries  he  employed  physicians 
at  Purcell,  but  they  were  unable  to  perform  the  operation  of  a  double 
amputation,  and  it  became  necessary  for  him  to  be  taken  to  the  hospital 
at  Temple,  where  such  an  operation  could  be  performed.  He  was  com- 
pelled to  remain  at  Purcell  twelve  hours  before  starting  for  Temple,  and 
was  then  taken  to  Temple  in  an  old  express  car  and  was  compelled  to 
employ  a  physician  to  accompany  him.  It  required  twelve  hours  more 
to  make  the  trip  from  Purcell  to  Temple.  He  arrived  at  Temple 
twenty-four  hours  after  the  infliction  of  the  injuries,  and  was  carried 
to  the  hospital  at  that  place,  where  the  physicians  said  he  -had  no  blood 
and  no  pulse  and  could  not  stand  the  operation.  In  order  to  prepare 
him  to  undergo  the  operation,  the  physicians  at  the  hospital  at  Temple 
were  compelled  to  and  did  administer  hypodermically  fourteen  and  a 
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half  pints  of  salt  solution.  This  required  thirty  hours.  The  operation, 
therefore,  was  not  commenced,  and  could  not  have  been  commenced, 
until  after  the  lapse  of  fifty-four  hours  from  the  time  of  the  injuries. 
The  physicians  at  the  hospital,  recognizing  his  extremely  precarious 
condition,  sent  for  both  a  lawyer  and  a  preacher.  He  paid  Dr.  Childs 
$30  for  his  services  in  accompanying  him  from  Purcell  to  Temple.  He 
paid  the  consulting  physician  at  Purcell  $5.  He  was  compelled  to 
remain  in  the  hospital  at  Temple  sixty  days,  and  his  bill  there  was 
$465,  which,  together  with  the  $30  paid  Dr.  Childs,  and  the  $5  paid 
the  consulting  physician  at  Purcell,  aggregated.  $500.  Appellant  ad-« 
mitted  that  the  amounts  so  expended  by  appellee  were  reasonable  and 
necessary.  At  the  time  he  was  injured,  some  one  gave^him  a  drink  of 
whisky;  this  was  the  first  drink  he  had  ever  taken.  His  ability  now  to 
earn  money  is  very  poor.  He  paid  $250  for  artificial  limbs  but  could 
not  use  them,  and  derived  no  benefit  therefrom.  He  has  no  way  of  get- 
ting about,  except  in  his  invalid  chair.  He  can  not  even  crawl.  He  has 
tried  everything  to  enable  him  to  walk  or  crawl,  but  without  avail ;  tried 
to  walk  with  a  peg-leg,  but  fell.  Can  not  walk  with  the  aid  of  crutches ; 
falls  in  the  attempt.  He  has  no  opportunity  whatever  of  exercising,  and 
in  consequence  weighs  fifteen  to  twenty  poimds  more  now  than  he  did 
before  the  accident,  when  he  had  both  of  his  lower  limbs.  He  is  com- 
pelled to  have  and  to  pay  for  an  attendant  to  roll  him  around  in  his 
chair;  he  is  compelled  to  travel  in  baggage  cars;  the  railways  will  not 
permit  him  to  travel  otherwise.  He  is  compelled  to  pay  $1  a  day  for  a 
boy  to  accompany  him,  and  this  doubles  his  expenses.  He  is  also  com- 
pelled to  pay  extra  at  hotels,  because  he  requires  extra  service. 

He  experiences  pain  in  his  lower  limbs  now;  frequently  he  can  not 
sleep  a  wink  because  of  the  pain  in  the  stumps  of  his  legs.  Since  the 
injury  there  is  a. decided  difference  in  his  heart  action.  It  often  jumps 
and  he  can  hear  it  beating.  Its  action  is  very  irregular.  He  never 
experienced  such  condition  in  his  heart  action  before  the  injury.  From 
the  time  when  the  injury  was  inflicted  to  the  time  of  the  trial,  only 
about  a  year,  he  had  lost  more  than  $2000  in  his  business,  because  of 
his  inability  to  get  about  and  attend  to  it. 

Dr.  S.  D.  Thurston  testified  that  amputated  limbs  for  years  after  the 
amputation  frequently  bum,  and  that  the  patient  experiences  painful 
sensations  which  affect  his  ability  to  sleep  and  rest,  and  which  render 
him  nervous  and  restless ;  that  as  a  rule  such  pain  is  permanent.  It 
comes  on  in  paroxysms  of  a  neuralgic  character,  and  sometimes  the 
limb  will  jerk  involuntarily  and  can  not  be  controlled,  and  there  is  no 
prescribed  time  when  it  will  cease  to  hurt. 

Again  he  testified:  "Assuming  that  Shelton  is  fifteen  or  twenty 
pounds  heavier  now  than  before  the  accident,  when  he  had  both  his 
limbs,  he  will  continue  to  increase  in  corpulency  and  become  very  obese. 
Fat  will  diffuse  itself  through  all  the  muscular  tissues  and  particularly 
around  the  region  of  the  heart;  that  weakens  the  muscular  power  of 
Vol.  30  Civil— 6. 
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the  heart.  It  is  what  is  called  a  fatty  heart,  and  has  a  tendency  to 
shorten  life.  Exercise  is  absolutely  essential  to  health.  Shelton's  in- 
ability to  exercise  is  calculated  to  impair  his  health  and  produce  obesity. 
His  life  was  in  jeopardy  from  the  time  he  left  Purcell  and  afterwards. 
His  physical  suffering  was  protracted  and  proportioned  to  the  length 
of  time  and  the  shock  to  the  nervous  system,  which  was  increased  by 
the  time  it  took  to  transport  him  from  Purcell  to  Temple.  It  is  very 
doubtful  if  it  could  be  arranged  to  enable  him  to  walk  on  crutches.  If 
the  limbs  were  of  equal  length  it  might  be  done.  It  would  be  very 
diflBcult  to  have  an  appliance  to  enable  both  his  limbs  to  act  together, 
because  of  want  of  co-ordination  in  the  motion  of  his  limbs.^* 

In  this  case,  there  does  not  appear  to  be  any  abuse  of  discretion  by 
the  jury  vested  in  them  in  awarding  the  damages.  The  record  upon 
this  subject  is  clean;  there  is  an  absence  of  any  fact  or  circumstance 
indicating  that  the  jury,  in  reaching  a  conclusion  as  to  the  amount  of 
damages  sustained  by  the  plaintiff,  were  influenced  by  bias  or  prejudice, 
improper  motives,  or  passion;  and  they  were  doubtless  governed  by  a 
purpose  and  desire  to  a  conscientious  discharge  of  their  duty,  to  the 
end  that  the  plaintiff  should  be  compensated  for  the  injuries  and  loss 
he  had  sustained,  and  for  the  terrible  suffering  he  had  endured  and 
^11  doubtless  endure  as  long  as  he  lives.  In  determining  the  amount 
of  compensation  for  the  physical  and  consequent  mental  suffering 
which  the  plaintiff  has  experienced,  and  which  he  doubtless  will  endure 
to  the  end  of  his  days,  there  exists  no  rule  of  experience  which  will  au- 
thorize this  court  to  substitute  its  judgment  for  that  of  the  jury;  and 
when  this  element  of  damage  is  considered,  in  connection  with  the 
present  monetary  loss  resulting  to  plaintiff^s  business  and  earning  ca- 
pacity actually  sustained,  together  with  his  diminished  earning  capacity 
so  far  as  relates  to  the  future,  and  the  extra  expense  that  has  accrued 
by  reason  of  his  injuries  and  which  will  in  part  continue  as  long  as  he 
lives  by  reason  of  his  helpless  condition,  it  can  not  be  said  that  the 
verdict  is  excessive. 

The  appellant's  seventeenth  assignment  of  error  is  as  follows:  '*The 
court  erred  in  refusing  to  give  to  the  jury  defendant's  eleventh  special 
instruction,  as  follows:  TTou  are  instructed  at  the  request  of  defend- 
ant that  it  was  not  the  duty  of  the  defendant  to  personally  notify  plain- 
tiff of  a  change  of  trains  or  cars,  as  to  what  cars  went  through  and 
beyond  Purcell  and  which  did  not,  and  that  if  defendant's  conductor 
made  such  announcement  in  said  coach  in  which  plaintiff  was  riding 
so  that  he  could  have  heard  the  same  if  he  had  not  been  asleep,  you  will 
return  a  verdict  for  the  defendant.' " 

Under  the  instructions  of  the  court  to  the  jury,  the  question  embraced 
in  this  charge  had  ceased  to  be  an  issue  in  the  case.  The  charge  of  the 
court  limited  the  jury  to  a  consideration  of  the  condition  of  things 
discovered  by  the  appellant  after  the  train  had  been  taken  possession 
of  by  the  switch  crew.  This  instruction  ignores  the  theory  of  the  case 
presented  by  the  charge  of  the  court,  and  upon  which  the  verdict  of 
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the  jury  was  evidently  predicated.  The  fact  that  the  plaintiflE  was 
asleep  when  the  train  arrived  at  Purcell  and  did  not  promptly  get  off 
the  train  when  that  station  was  announced  did  not  relieve  the  appel- 
lant from  the  exercise  of  at  least  ordinary  care  looking  towards  his 
safety.  This  question  has  been  fully  considered  in  passing  upon  the 
main  questions  of  the  case,  as  previously  discussed.  This  charge  in- 
structs the  jury  that  it  was  not  the  duty  of  the  defendant  to  personally 
notify  the  plaintiff  of  the  change  of  trains  or  cars,  and  as  to  which 
cars  went  through  or  beyond  Purcell  and  which  did  not.  If  we  could 
admit  that  this  was  a  correct  statement  of  the  law,  we  are  not  prepared 
to  say  that  it  should  be  unqualifiedly  applied  in  this  case,  for  the  reason 
that  it  ignores  that  feature  of  the  case  whereby  the  jury  were  author- 
ized to  draw  the  conclusion  from  the  statement  made  by  the  conductor, 
that  the  plaintiff  was  misled  into  the  belief  that  a  change  of  cars  was 
necessary  at  Purcell  and  none  of  the  coaches  went  through  beyond  that 
point.  It  may  be  that  the  conductor  was  not  required  to  personally 
inform  plaintiff  of  the  change  of  trains  or  cars  or  which  went  through 
or  beyond  that  station ;  but  it  is  clear  that  if,  by  his  words  or  conduct, 
he  misleads  or  misinforms  or  deceives  a  passenger  upon  this  subject, 
he  is  guilty  of  a  breach  of  duty  for  which  his  principal  might  be  held 
responsible.    There  was  no  error  in  refusing  this  charge. 

The  court  instructed  the  jury  that  as  the  defendant  intrusted  the 
matter  of  switching  its  coaches  at  Purcell  to  the  yard  crew  in  the  em- 
ploy of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  they,  in 
the  performance  of  that  duty,  became  and  were,  as  to  the  plaintiff 
herein,  the  servants  of  the  defendant.  This  charge  is  complained  of  in 
appellant^s  seventh  assignment  of  error.  There  was  no  error  in  the 
Courtis  giving  this  instruction.  There  is  no  conflict  in  the  evidence 
upon  this  subject;  the  yard  crew  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  did  and  performed  the  duties  of  a  switching  crew 
for  the  appellant  at  Purcell.  Such  being  the  case,  the  court  correctly 
informed  the  jury  that  they  must  be  considered  as  the  servants  of  ap- 
pellant. 

The  eighth  assignment  of  error  complains  of  the  main  charge  of  the 
court,  which  has  been  previously  stated  in  this  opinion,  wherein  the 
court  submits  the  combination  of  facts  that  would  authorize  the  plain- 
tiff to  recover.  What  we  have  said  upon  this  subject  indicates  our 
opinion  as  to  the  propriety  of  this  instruction.  The  court  properly 
gave  it. 

The  charge  requested,  as  set  out  in  appellant's  twelfth  assignment  of 
error,  which  the  court  refused  to  give,  is  upon  the  weight  of  evidence 
and  was  properly  refused. 

The  evidence  complained  of  in  the  eighteenth  assignment  of  error  was 
admissible.  The  plaintiff  Shelton  testified  that  after  the  coaches  were 
put  in  motion,  and  after  the  railroad  man  came  in  with  a  lantern,  no 
one  stopped  or  offered  to  stop  the  train  to  let  him  off,  and  no  one  cau- 
tioned him  not  to  imdertake  to  alight  from  the  train.     He  testified: 
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*^Vhen  the  railroad  man  told  me  to  get  oflf  at  Parcell,  I  did  not  ask 
him  to  stop  the  train ;  I  never  asked  anybody  to  stop  the  train ;  I  never 
asked  anybody  whether  it  was  dangerous  to  do  so  or  not, — ^I  did  not 
have  time." 

The  evidence  in  the  record  clearly  shows  that  when  the  train  crew 
quitted  the  train  at  Purcell  the  switchmen  took  charge  of  the  same,  and 
did  whatever  they  thought  proper  or  necessary  to  be  done  in  the  move- 
ment and  switching  of  the  train;  and  the  evidence  authorizes  the  con- 
clusion that  the  only  member  of  the  switch  crew  who  was  in  the  coach 
with  the  plaintiff  after  the  train  had  been  put  in  motion  was  Petrie, 
who  instructed  and  directed  the  plaintiff  to  leave  the  train.  There 
was  no  other  servant  of  the  appellant  there  at  the  time  who  was  in  a 
position  to  see  the  situation  of  the  plaintiff,  and  who  was  in  a  position 
to  exercise  ordinary  care  looking  towards  the  safety  of  the  plaintiff 
and  to  exercise  a  like  care  to  avoid  injuring  him.  When  the  questiim 
was  asked,  did  anyone  stop  or  offer  to  stop  the  train  to  let  the  plaintiff 
off,  or  caution  him  not  to  undertake  to  alight  from  the  train?  it  was 
proper  for  the  plaintiff  to  answer  that  no  such  caution  had  been  given, 
nor  offer  made  to  stop  the  train.  The  jury  in  considering  these 
questions  and  the  answers  given  to  them  must  certainly  have  construed 
them  to  mean  that  no  such  warning  was  given  nor  offer  to  stop  the 
train  was  made  by  Petrie,  who  was  then  the  only  servant  of  the  appel- 
lant present.  This  evidence  ,wa8  admissible  upon  the  ground  that  the 
plaintiff  was  not  cautioned  as  to  the  existence  of  the  danger  from  alight- 
ing from  the  train,  and  also  for  the  purpose  of  negativing  the  fact  that 
he  knew  of  such  danger.  If  the  plaintiff  after  he  had  been  instructed 
to  leave  the  train,  had  been  cautioned  not  to  alight  from  it  while  mov- 
ing, and  that  the  train  would  be  stopped  so  that  he  could  leave  it,  it 
would  have  had  an  important  bearing  upon  the  question  whether  he  was 
guilty  of  contributory  negligence.  In  view  of  the  evidence,  the  jury 
having  the  right  to  consider  that  alighting  from  the  moving  train  under 
the  circumstances  was  dangerous,  and  also  that  that  fact  was  not  known 
to  the  plaintiff,  it  was  important  for  them  to  determine  whether  Petrie, 
the  servant  of  appellant,  was  remiss  in  his  duty  in  not  cautioning  the 
plaintiff  as  to  such  danger  and  in  not  offering  to  stop  the  train.  The 
evidence  had  some  bearing  upon  these  questions. 

In  view  of  the  facts  as  found  by  this  court,  the  court  properly  re- 
fused the  instruction  set  out  under  appellant's  fourteenth  assignment 
of  error. 

There  was  no  error  in  the  charge  of  the  court  on  the  subject  of  con- 
tributory negligence,  as  complained  of  in  the  tenth  assignment  of  error; 
nor  did  the  court  err  in  refusing  the  charge  complained  of  in  the  six- 
teenth assignment  of  error. 

The  charge  of  the  court  upon  the  burden  of  proof  concerning  con- 
tributory negligence  was  correct,  but  if  this  were  not  the  case,  it  ap- 
pears that  this  instruction  was  invited  by  one  to  the  same  effect  re- 
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quested  by  the  defendant.     Such  being  the  case,  appellant  can  not  com- 
plain. 

The  charge  complained  of  in  the  sixteenth  assignment  of  error  is  as 
follows:  ^TTou  are  instructed  at  the  request  of  the  defendant,  that 
while  %he  burden  is  on  the  defendant  to  prove  its  defense  of  contribu- 
tory negligence,  that  if  it  appears  from  the  plaintiff's  own  evidence 
that  in  going  back  to  sleep  after  being  awakened  and  notified  that  Pur- 
cell  was  the  next  station,  or  that  in  jumping  from  the  moving  train 
in  the  dark,  when  he  could  not  see  where  he  was  jumping,  he  did  not 
exercise  the  care  and  prudence  that  a  person  of  ordinary  and  reason- 
able care  would  exercise  under  like  circumstances,  you  will  return  a 
verdict  for  the  defendant.^'  This  requested  instruction  is  erroneous  for 
several  reasons: 

1.  Because  it  assumes  that  as  the  plaintiff  went  back  to  sleep  after 
once  being  awakened  before  he  reached  Purcell,  he  was  guilty  of  con- 
tributory negligence.  It  is  true  that  he  was  awakened  and  notified 
that  Purcell  was  the  next  station,  and  thereafter  he  went  to  sleep  and 
was  asleep  when  the  train  reached  Purcell;  but  this  fact  had  little  if 
anything  to  do  with  the  real  cause  of  the  accident;  and  instructing  the 
jury  that  if  he  went  back  to  sleep  he  would  be  guilty  of  contributory 
negligence  and  could  not  recover,  ignores  entirely  that  theory  of  the 
case  submitted  by  the  charge  of  the  court, — ^that  is,  the  failure  of  the 
servants  of  appellant  to  exercise  ordinary  care  in  their  conduct  to- 
wards the  plaintiff,  after  he  was  discovered  in  the  coach  by  the  switch 
crew. 

2.  It  assumes  that  the  plaintiff  jumped  from  the  moving  train.  The 
plaintiffs  testimony  upon  this  subject  is  as* follows:  '*A  railroad  man 
came  through  the  car  with  a  lantern  and  said,  *Here  are  some  passen- 
gers in  this  car.  What  are  you  all  doing  in  here;  get  out  of  here  or 
you  will  get  left.  Hurry  up  and  get  out  of  here,  quidc.'  I  got  up  and 
took  up  my  satchel  and  overcoat,  and  this  old  gentleman  ahead  of  me 
went  out,  and  when  I  went  on  the  platform  it  was  dark  as  pitch,  and  I 
could  not  see  any  platform,  and  did  not  know  which  way  the  train  was 
moving.  I  supposed,  of  course,  that  the  train  was  moving  forward,  and 
I  stepped  down  on  the  last  step  and  stepped  off,  and  it  proved  to  be  going 
backwards,  and  as  a  matter  of  course  I  fell.  The  next  thing  I  knew 
the  wheels  were  on  my  feet  and  ran  over  my  legs.'* 

Jumping  from  a  moving  train  in  the  dark  when  he  could  not  see 
where  he  was  jumping  might  be  contributory  negligence  upon  the  part 
of  a  passenger,  in  that  it  evidences  a  want  of  ordinary  care  and  pru- 
dence in  leaving  the  train ;  and  this  is  the  state  of  facts  assumed  by  the 
charge.  But  if  he  stepped  down  on  the  last  step  of  the  car  and  stepped 
oflf,  although  it  might  be  dark,  it  could  not  be  conclusively  said  that  such 
conduct  was  imprudent  and  evidenced  a  want  of  ordinary  care  in  leav- 
ing the  train. 

There  was  no  error  in  refusing  the  charge  set  out  in  appellant's 
thirt^nth  assignment  of  error.     It  was  on  the  weight  of  evidence,  and 
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what  we  have  in  part  said  in  disposing  of  the  sixteenth  assignment  of 
error  applies  here.  It  was  a  controverted  fact  whether  the  train  stopped 
a  reasonable  length  of  time  at  Purcell  for  passengers  to  alight  before  it 
was  put  in  motion  by  the  switch  crew. 

The  charge  complained  of  in  the  ninth  assignment  of  error  was 
proper.  Our  findings  of  fact  and  what  we  have  previously  said  dis- 
pose of  the  question  raised  by  the  fifteenth  assignment  of  error. 

There  is  no  merit  in  the  nineteenth  assignment  of  error. 

Our  findings  of  fact  dispose  of  the  remaining  assignments  of  error. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  granted  by  Supreme  Court.  Judgment  affirmed,  96 
Texas,  — . 


Pat  Owen  v.  John  J.  Foley. 

Decided  June  19,  1902. 

1.— Deed — ^Delivery. 

A  deed  does  not  take  effect  until  delivered.  See  eyidence  which,  it  seems, 
would  warrant  a  finding  that  a  deed  had  never  been  delivered. 

2.— Same— Fraudulent  Conyeyance— Right  of  Creditor  to  Attack. 

Where  O.,  in  contemplation  of  insolvency,  executed  a  deed  of  land  to  his 
brother-in-law,  without  consideration,  and  after  retaining  it  in  his  possession 
for  more  than  a  year,  had  it  recorded,  a  creditor  of  his  whose  debt  accrued  be- 
tween the  date  of  the  deed  and  the  date  of  its  record,  had  the  right  to  attack 
it  as'  fraudulent,  and  have  the  land  subjected  to  his  judgment. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Wm.  H.  Wilson. 

Oillaspie  &  Davenport  and  Hamblen  &  Hamblen,  for  appellant. 

0.  T.  Holt  and  L.  B.  Moody,  for  appellee. 

GAERETT,  Chief  Justice. — ^This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellant  against  the  appellee  to  recover  a  part  of 
certain  lots  in  the  city  of  Houston.  John  Owens  was  common  source 
of  title,  which  was  conveyed  to  him  January  3il,  1893.  He  became 
indebted  to  the  appellee  between  December  23,  1895,  and  November  23, 
1896,  in  the  sum  of  $300,  and  on  the  latter  date  executed  his  note  to  the 
appellee  for  that  amount.  The  appellee  brought  suit  upon  the  note  and 
recovered  judgment  thereon  against  John  Owens  October  7,  1897,  and 
the  land  was  afterwards,  July  1,  1901,  sold  under  this  judgment  and 
bought  by  the  appellee.  The  appellant  was  a  brother-in-law  of  John 
Owens  and  had  resided  with  him  for  twenty  years.  On  December  23, 
1895,  John  Owens,  in  contemplation  of  insolvency,  signed  and  acknowl- 
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edged  a  deed  to  the  appellant  for  the  property  in  controversy,  which  he 
retained  in  his  possession  until  April  8,  1897,  when  he  placed  it  of 
record,  and  afterwards  delivered  it  to  Pat  Owens,  the  appellant.  This 
deed  was  without  consideration,  and  John  Owens  afterwards  received 
the  rents  of  the  property  and  exercised  ownership  over  the  same,  and 
the  deed  itself,  after  its  record  was  shown  on  one  occasion,  in  a  trans- 
action involving  the  lots  in  controversy,  to  have  been  in  the  possession 
of  a  son  of  John  Owens  named  Pat  J.  Owens,  who  claimed  to  be  the 
grantee  named  in  the  deed.  On  May  25,  1897,  John  Owens  having 
become  insolvent,  made  an  assignment  for  the  benefit  of  creditors.  Ab 
found  by  the  trial  judge,  the  deed  from  John  Owens  to  Pat  Owens  was 
not  a  bona  fide  transaction,  and  was  made  in  anticipation  of  the  in- 
solvency  of  John  Owens,  and  for  the  purpose  of  covering  up  his  property 
and  putting  it  beyond  the  reach  of  his  creditors,  and  bolii  the  grantor 
and  grantee  concurred  in  this  intention.  We  find  that  the  conclusions 
of  the  trial  judge  are  fully  sustained  by  the  evidence.  It  was  also 
shown  that  while  the  deed  is  dated  December  23,  1895,  and  was  acknowl- 
edged on  that  date,  John  Owens  retained  possession  of  it,  and  that  it 
was  never  delivered  to  the  appellant  until  after  it  had  been  recorded. 
When  it  was  recorded  it  was  returned  to  John  Owens,  and  although  the 
appellant  testified  that  after  its  record  the  deed  had  been  delivered  to 
him,  it  was  found  in  the  possession  of  Pat  J.  Owens,  a  son  of  John 
Owens,  who  claimed  to  be  the  grantee.  A  deed  does  not  take  eflfect 
until  delivery,  and  the  appellee  therefore  had  the  right  to  attack  the 
conveyance  as  fraudulent  and  void  as  to  him,  and  the  judgment, 
execution  and  sherifiPs  deed  were  admissible  in  evidence  to  show  that 
the  appellee  had  acquired  the  title  at  the  sheriflf^s  sale  of  the  property. 
The  evidence  does  not  show  limitation  in  favor  of  the  appellant.  There 
is  no  error  in  the  judgment,  and  it  will  be  aflOrmed. 

Afp/rmed. 


John  Eboegeb  v.  Texas  &  Pacipic  Railway  Company. 

Decided  June  20,  1902. 

1.— Contributory  Negligence— Charge— Reiteration. 

Where  in  an  action  aeainst  a  railway  company  for  personal  injury  the 
charge  of  court  reiterates  tne  principles  of  law  applicable  to  the  issue  of  con- 
tributory negligence  in,  such  manner  as  to  give  it  undue  prominence,  it  is  error 
and  on  the  weight  of  evidence. 

2.— ^ame— DiacoYered  Peril. 

Although  plaintiff,  who  was  injured  by  a  train  while  walking  on  the  rail* 
road  track,  was  intoxicated  at  the  time  and  guilty  of  contributory  negligence, 
the  defendant  company  was  liable  for  the  injury  unless  its  servants,  after  dis- 
covering plaintiff's  peril,  used  every  reasonable  means  to  prevent  the  injury 
sustained  consistent  with  the  safety  of  the  train. 

S.—^ame— Trespasser  on  Track. 

Where  it  was  not  controverted  that  the  track  along  which  plaintiff  was 
walking  when  struck  by  the  train  was  commonly  used  by  the  public  with  the 
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knowledge  and  consent  of  the  railway  company  as  a  public  highway,  it  was  error 
to  charge  that  he  was  a  trespasser  unless  the  evidence  showed  that  he  used  that 
portion  of  the  track  which  was  suitable  and  safest  for  pedestrians,  as  this  was 
in  effect  stating  that  a  pedestrian  walking  between  the  rails  was  guilty  of  eon- 
tributory  negligence. 

4. — Same — Burden  of  Proof. 

Where  the  action  is  for  personal  injury  in  being  run  over  by  a  train  while 
walking  on  the  railroad  tracks,  plaintiff  has  not  the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  he  was  not  guilty  of  contributory  negli- 
gence. 

6. — Same — ^Discovered  PeriL 

The  defendant  company  was  liable  for  running  over  plaintiff  on  its  track 
when  he  was  not  a  trespasser,  nor  guilty  of  contributory  negligence,  if  its  serv- 
ants were  negligent  in  running  the  train  at  an  unlawful  speed,  or  in  failing  to 
keep  a  proper  lookout,  and  such  negligence  caused  the  injury,  even  though  the 
trainmen,  after  discovering  his  peril,  used  every  reasonable  means  to  prevent  the 
injury. 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  before 
Hon.  J.  P.  Smith. 

Judson  II,  McHaney,  J,  M.  Huffington,  and  0.  B.  Turner,  for  appel- 
lant. 

Duncan  dc  Jones,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  to  recover  dam- 
ages for  injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
appellee.  Appellant  while  walking  along  appellee's  track  in  the  town 
of  Longview  was  struck  by  one  of  its  engines  drawing  a  train  which  was 
passing  through  said  town,  and  thereby  received  the  injuries  complained 
of  in  his  petition.  The  portion  of  appellee's  track  along  which  appel- 
lant was  walking  at  the  time  he  was  struck  was  commonly  used  by  the 
public  as  a  highway,  with  the  knowledge  and  consent  of  the  appellee. 
Appellant's  statement  as  to  the  manner  in  which  the  accident  occurred 
is  as  follows: 

"When  I  was  just  below  the  trestle,  just  opposite  the  old  laundry,  I 
heard  a  train  coming  at  a  very  rapid  rate  of  speed,  and  in  my  fright  I 
suddenly  turned  my  head  and  saw  it.  I  saw  the  light  and  heard  the 
train.  It  was  running  fifteen  or  twenty  miles  an  hour;  not  less  than 
fifteen  miles.  I  have  run  a  locomotive  engine  as  engineer,  and  I  knew 
well  the  speed  the  train  was  making.  I  railroaded  myself ;  I  ran  a  loco- 
motive six  years.  The  train  was  250  or  300  feet  from  me  when  I  first 
saw  it.  When  I  saw  tjje  train  I  suddenly  turned  and  made  a  quick  step 
to  get  out  of  the  way  of  the  train,  and  fell  wuth  my  head  and  arms 
inside  of  the  track,  left  side  on  the  rail ;  I  moved  my  back  towards  the 
engine,  and  I  moved  quickly  and  tried  to  get  out  and  off  the  rail  to  the 
right  towards  the  south,  and  I  made  a  quick  effort  to  get  out  of  the  way 
of  the  engine.  I  was  not  struck  by  the  cowcatcher,  but  some  timber 
on  the  side  of  the  engine  or  part  of  the  engine.  If  that  train  had  been 
running  six  miles  an  hour  I  never  would  have  been  struck  and  injured. 
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as  I  would  have  had  time,  if  the  train  had  only  given  me  another  second 
or  two,  to  have  been  out  of  the  way.  I  do  not  think  that  the  speed  of 
the  train  was  checked  from  the  time  I  first  ^aw  it  and  fell,  until  I  was 
struck.  I  was  listening  to  it  all  the  time,  and  was  frightened  and  yas 
doing  all  I  could  to  get  out  of  the  way." 

The  town  of  Longview  had  an  ordinance  in  force  which  forbids  the 
running  of  trains  through  said  town  at  a  greater  rate  of  speed  than  sij? 
miles  an  hour.  The  evidence  is  conflicting  as  to  the  rate  of  speed  at 
which  the  train  was  moving  when  it  struck  appellant,  and  there  is  also 
evidence  which  tends  to  show  that  appellant  was  intoxicated  at  the  time 
of  the  accident,  and  that  his  fall  upon  the  track  may  have  been  due  to 
his  being  under  the  influence  of  liquor.  The  engineer  testified  that 
when  he  first  saw  appellant  he  was  about  400  feet  from  him;  that  he 
did  not  know  what  the  object  was  when  he  first  saw  it  upon  the  track, 
and  did  not  discover  it  was  a  man  until  he  was  within  seventy  feet  of 
him,  and  he  then  did  everything  in  his  power  to  stop  the  train.  None 
of  the  other  operatives  of  the  train  seem  to^  have  seen  appellant  before 
he  was  struck.  The  petition  alleges  that  appellee's  employes  were  negli- 
gent in  not  keeping  a  proper  lookout,  in  not  giving  signals  as  required 
by  law,  in  failing  to  use  proper  care  to  stop  the  train  after  they  dis- 
covered appellant's  peril,  and  in  running  the  train  at  a  reckless  and 
unlawful  speed  through  the  town  of  Longview.  Appellee's  answer 
contains  general  and  special  exceptions,  general  denial,  and  plea  of 
contributory  negligence,  in  which  it  is  averred  that  appellant's  injury 
was  occasioned  by  his  own  negligence  in  going  upon  appellee's  track  in 
a  state  of  intoxication  and  lying  down  upon  the  track  and  failing  to 
leave  same  upon  the  approach  of  the  train.  The  trial  of  the  cause  by 
a  jury  in  the  court  below  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee. 

We  shall  not  consider  the  various  assignments  of  error  categorically, 
nor  in  detail,  but  will  in  a  general  way  point  out  the  errors  which  in 
our  opinion  require  a  reversal  of  the  judgment,  and  for  the  guidance 
of  the  court  below  upon  another  trial  will  state  the  general  principles 
of  law  applicable  to  the  case  as  made  by  the  pleadings  and  evidence. 

At  the  request  of  appellee  the  trial  court  gave  the  jury  the  following 
instruction :  "If  a  person  go  upon  a  railroad  track  in  a  state  of  intoxi- 
cation and  sits  down  upon  the  track  and  goes  to  sleep  and  is  struck  by 
a  train,  then  the  railroad  company  would  not  be  liable,  unless  after  the 
servants  of  defendant  saw  his  peril  they  took  no  steps  to  avoid  the 
accident,  but  if  they  did  not  see  him  in  time  to  avoid  the  accident  the 
railroad. company  would  not  be  liable." 

The  court  had  in  several  previous  paragraphs  of  his  charge  told  the 
jury  that  if  appellant  was  intoxicated  at  the  time  of  the  accident,  and 
his  intoxicated  condition  contributed  to  his  injury,  he  could  not  recover 
unless  the  evidence  showed  that  appellee's  employes  after  they  dis- 
covered appellant's  perilous  position  failed  to  use  proper  care  to  prevent 
the  injury.    Appellee  was  entitled  to  have  the  issue  of  contributory 
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negligence  growing  out  of  the  alleged  intoxication  of  appellant  fully 
presented  to  the  jury,  but  the  court  should  not  by  giving  repeated 
charges  upon  said  issue  have  emphasized  its  importance  and  given  it 
undue  prominence.  The  practice  of  repeating  and  reiterating  in  a 
charge  the  principle  of  law  applicable  to  any  particular  issue  in  a  case 
has  been  uniformly  condemned,  because  it  is  likely  to  lead  the  jury  to 
believe  that  in  the  opinion  of  the  court  the  evidence  in  the  case  estab- 
lishes facts  which  require  the  application  of  the  proposition  of  law  thus 
sought  to  be  impressed  upon  their  minds,  and  the  spirit  if  not  the  letter 
of  the  statute  which  forbids  the  court  to  charge  upon  the  weight  of 
the  evidence  is  thus  violated.  Powell  v.  Messer,  18  Texas,  401 ;  Traylor 
V.  Townsend,  61  Texas,  144;  Hays  v.  Hays,  66  Texas,  607;  Cross  v. 
Kennedy,  3  Texas  Ct.  Rep.,  919. 

The  charge  quoted  is  further  erroneous  in  that  it  does  not  correctly 
state  the  measure  of  the  duty  of  appellee's  employes  after  they  discovered 
appellant's  danger.  Under  this  charge,  if  the  operatives  of  the  train 
took  any  steps  to  prevent  the  injury  after  they  discovered  the  peril  of 
appellant,  appellee  would  not  be  liable.  The  law  required  them  to  use 
every  reasonable  means  in  their  power  consistent  with  the  safety  of  the 
train  to  prevent  the  injury  after  they  discovered  appellee's  peril,  and 
the  jury  should  not  have  been  told  that  the  appellee  would  only  be  liable 
in  case  the  servants  "took  no  steps  to  avoid  the  accident.''  Railway  v. 
Jacobson,  4  Texas  Ct.  Rep.,  126;  Railway  v.  Watkins, '88  Texas,  24; 
Railway  v.  Breadow,  90  Texas,  27. 

The  court  also  gave  the  jury  the  following  instruction:  "Gentlemen 
of  the  jury,  you  are  further  charged  that  although  you  may  believe 
from  the  evidence  that  the  defendant's  road  from  Longview  Junction 
to  Longview  was  and  had  been  for  some  years  habitually  used  by  pedes- 
trians going  to  and  from  Longview  and  the  junction ;  and  if  you  further 
believe  from  the  evidence  that  defendant's  roadbed  is  wide  enough  so 
as  to  leave  suflBcient  room,  in  good  condition  for  walking,  outside  of 
the  edge  of  the  ties  so  that  pedestrians  might  pass  trains  in  safety,  then 
you  are  charged  that  it  is  the  duty  of  such  pedestrians  to  use  such  space, 
and  they  would  be  trespassers  in  walking  down  the  track  and  between 
the  rails;  and  if  you  believe  that  the  plaintiff  was  walking,  and  fell  or 
laid  down  on  the  track,  between  Longview  station  and  Longview  Junc- 
tion, then  you  are  charged  that  the  railway  company's  employes  owed 
him  no  further  duty  than  to  use  all  means  to  stop  the  train  after  they 
saw  his  peril,  and*  that  he  would  not  leave  the  track ;  and  if  you  believe 
from  the  evidence  that  plaintiff's  condition  and  position  on  the  track 
was  caused  by  his  drinking  or  being  drunk,  then  defendant  would  not 
be  liable  for  his  injuries  unless  the  engineer  and  servants  in  charge 
of  the  engine  willfully  and  maliciously  ran  the  train  over  him  after 
discovering  his  peril." 

The  undisputed  evidence  shows,  and  it  was  admitted  by  appellee  upon 
the  trial,  that  the  portion  of  the  track  along  which  appellant  was  walk- 
ing when  the  accident  occurred  was  commonly  used  by  the  public  with 
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the  knowledge  and  consent  of  appellee  as  a  public  highway,  and  it  was 
error  for  the  court  to  instruct  the  jury  that  appellant  should  be  regarded 
as  a  trespasser  unless  the  evidence  showed  that  he  used  that  portion  of 
the  track  which  was  suitable  and  safest  for  pedestrians.  The  evidence 
and  the  admission  of  appellee  as  to  the  use  of  the  track  by  the  public  was 
not  restricted  to  any  particular  portion  of  the  roadbed,  and  conceding 
that  the  evidence  raised  the  issue  of  negligence  on  appellant^s  part  in 
walking  between  the  rails,  the  jury  should  not  have  been  told  that  it  was 
appellant's  duty  to  have  walked  on  the  outside  of  the  rails  if  the  road- 
bed was  wide  enough  to  leave  sufficient  room  in  good  condition  for 
walking  outside  the  ties,  for  this  was  in  effect  telling  them  that  he 
would,  as  a  matter  of  law,  be  guilty  of  contributory  negligence  in 
walking  down  the  center  of  the  track  between  the  rails.  As  before 
stated,  the  law  required  the  operatives  of  the  train  to  use  every  reason- 
able means  in  their  power  consistent  with  the  safety  of  the  train  to 
prevent  the  injury  to  appellant  after  they  discovered  his  peril,  and  it 
was  manifestly  erroneous  for  the  court  to  tell  the  jury  in  this  charge, 
as  he  did  in  several  others  given  at  the  request  of  the  appellee,  that  if 
appellant's  "condition  and  position  on  the  track  was  caused  by  his 
drinking  and  being  drunk,  the  defendant  would  not  be  liable  for  his 
injuries  unless  the  engineer  and  servants  in  charge  of  the  engine  will- 
fully and  maliciously  ran  over  him  after  discovering  his  peril.''  Ordi- 
nary care  under  circumstances  of  this  kind  would  impose  upon  the 
operatives  of  the  train  the  duty  to  make  every  reasonable  effort  to 
prevent  the  injury,  while  this  charge  only  requires  them  to  refrain 
from  willfully  and  maliciously  causing  the  injury.  Such  a  doctrine  is 
unsupported  by  authority  and  is  abhorrent  and  shocking  to  the  enlight- 
ened conscience.  The  common  law  rule  that  owners  of  premises  owe 
no  further  duty  to  trespassers  than  to  refrain  from  willfully  injuring 
them  applies  only  to  the  duty  of  the  owner  in  regard  to  the  safe  condition 
of  the  premises,  and  can  not  be  extended  to  protect  persons  who,  seeing 
the  immediate  peril  in  which  a  fellow  being  is  placed  by  any  act  of 
theijs,  however  innocent  and  lawful  in  itself,  negligently  fail  to  make 
every  reasonable  effort  to  prevent  the  threatened  injury.  The  court 
should  not  have  instructed  the  jury  that  appellee  would  not  be  liable 
if  the  appellant  went  upon  and  voluntarily  lay  down  on  the  track  and 
thereby  contributed  to  his  injury,  because  no  such  issue  was  raised  by 
any  evidence  in  the  case. 

It  was  manifest  error  for  the  court  to  charge  the  jury  that  the  burden 
of  proof  was  upon  the  appellant  to  show  by  a  preponderance  of  the  evi- 
dence that  he  was  not  guilty  of  contributory  negligence.  Railway  v. 
Shieder,  88  Texas,  152. 

If  appellant  was  not  a  trespasser  upon  appellee's  track  and  was  not 
guilty  of  contributory  negligence  in  failing  to  leave  the  track  when  he 
saw  the  train  approaching,  and  appellee's  employes  were  negligent  in 
running  the  train  at  an  unlawful  rate  of  speed  or  in  failing  to  keep  a 
proper  lookout  to  discover  appellee,  and  such  negligence  caused  the 
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injury,  appellee  would  be  liable  therefor,  notwithstanding  the  operatives 
of  the  train  may  have  used  every  reasonable  eflEort  to  stop  the  train  after 
they  discovered  appellant's  peril.  Railway  v.  Hewitt,  67  Texas,  479; 
Railway  v.  Matthews,  4  Texas  Ct.  Rep.,  152. 

If  the  appellant  was  guilty  of  contributory  negligence  in  going  upon 
the  track  in  a  state  of  intoxication,  and  by  reason  of  such  condition  he 
fell  upon  the  track  and  was  unable  to. leave  same  before  he  was  struck 
by  the  train,  appellee  would  not  be  liable  for  the  injury  unless  the 
operatives  of  the  train  failed  to  use  proper  care  to  stop  the  train  after 
they  discovered  appellant's  peril.  If  after  the  discovery  of  appellant's 
peril  the  operatives  of  the  train  failed  to  use  every  reasonable  means  in 
their  power  consistent  with  the  safety  of  the  train  to  prevent  the  injury, 
appellee  would  be  liable  therefor,  notwithstanding  the  fact  that  the 
injury  would  not  have  occurred  but  for  the  negligence  of  the  appellant 
in  going  upon  the  track  in  an  intoxicated  condition.  In  such  case  the 
negligence  of  the  appellant  would  only  be  regarded  as  remotely  con- 
tributing to  the  injury,  the  direct  and  proximate  cause  of  the  injury 
being  the  negligence  of  the  employes  in  failing  to  stop  the  train.  Rail- 
way V.  Shank,  25  S.  W.  Rep.,  297. 

Upon  another  trial  of  the  case  these  principles  of  law  should  control 
the  court  in  his  instructions  to  the  jury.  For  errors  in  the  charge  of 
the  court  before  indicated,  the  judgment  of  the  court  below  is  reversed 
and  this  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


WiLLARD  V.  King  et  al.  v.  Quincy  National  Bank  et  al. 

Decided  June  21,  1902. 

1.— Notes — ^Indoraemeiit  Before  Maturity— Burden  of  Proof— Innooent  ParcliAMr— 
Vendor's  Lien. 
Where  a  vendor's  lien  note,  recited  in  the  deed  of  the  land  placed  on  record, 
was  assigned  before  maturity,  the  assignment  not  being  recorded,  and  thereafter 
the  vendor  of  the  land  accepted  a  reconveyance  from  the  vendee  which  was  re- 
corded and  which  recited  a  cancellation  of  the  note  and  release  of  the  lien  by 
the  vendor  as  the  consideration  therefor,  and  the  vendor  then  sold  the  land  again, 
taking  notes  secured  by  a  lien  reserved  in  the  deed,  purchasers  of  such  latter 
note  were  entitled  to  priority  over  the  lien  of  the  first  note,  which  had  not  been 
satisfied,  if  they  purchased  before  maturity  and  without  notice,  but  the  burden 
was  on  them  to  show  this,  and  the  mere  indorsement  of  the  notes  in  blank,  with 
no  proof  showing  the  circumstances  or  actual  date  of  their  acquisition,  was  not 
sufficient. 

2.— Same— Holder  for  Collection  Only. 

Where  the  evidence  showed  that  a  party  holding  two  of  such  latter  notes, 
held  them  for  collection  only,  and  had  never  applied  the  proceeds  as  directed,  the 
court  properly  instructs  a  verdict  against  such  party  and  in  favor  of  the  lien 
securing  the  note  given  on  the  first  sale. 

Appeal  from  the  District  Court  of  Tarrant  Comity.     Tried  below 
before  Hon.  M.  E.  Smith. 
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F.  W.  Bartlett  and  Coke  &  Coke,  for  appellants. 
Hill,  Dabney  dc  Carlton  and  Martin  &  Smith,  for  appellees. 

CONNER,  Chief  Justice. — The  following  brief  statement  of  the 
voluminous  record  before  us,  it  is  believed,  will  sufficiently  present  this 
case:  The  appellee  bank' sued  J.  J.  Cannon,  S.  E.  Cannon,  and  J.  S. 
Bobo,  as  makers,  and  XJ.  F.  Short  as  indorser  of  a  note  for  $7000  given 
as  purchase  money  for  certain  lands  sold  by  Short  to  said  makers, 
August  1,  1893.  The  note  was  made  payable  August  1,  1898;  was 
secured  by  the  vendor^s  lien  reserved  and  by  trust  deed  on  the  land  and 
had,  for  valuable  consideration,  been  transferred  by  blank  indorsement 
of  Short  to  the  bank  before  maturity ;  no  record  of  tiie  transfer,  however, 
was  ever  made.  Among  other  persons,  the  bank  also  sued  appellee  J.  H. 
Miller  and  appellants  Willard  V.  King  and  the  Seal  Estate  Trust  Com- 
pany, alleging  that  they  were  claiming  some  interest  in  the  lands  in- 
volved and  upon  which  the  bank  prayed  for  a  foreclosure  of  its  said  lien. 

It  was  alleged,  as  was  also  proven,  that  in  November,  1895,  after  its 
transfer  to  the  bank,  the  makers  of  the  $7000  note  reconveyed  said  laud 
to  Short.  The  deed  of  reconveyance  recited  the  consideration  to  be  the 
cancellation  of  the  $7000  note  and  the  release  of  the  vendor's  lien  re- 
tained in  Short^s  deed  to  said  makers,  and  it  was  duly  recorded  Novem- 
ber 19,  1895.  Thereafter,  on  January  4,  1896,  Short  conveyed  part  of 
the  land  in  question  to  J.  H.  Miller,  for  which  Miller,  among  other 
things,  gave  two  negotiable  promissory  notes  for  $1000  each,  reserving 
the  vendor's  lien  on  the  land  sold  to  him.  Thereafter  on  July  1,  1896, 
Short  executed  a  note,  secured  by  lien  on  part  of  the  land  in  controversy, 
for  $2000  to  the  New  England  Loan  and  Trust  Company;  at  the  same 
time  also  transferring  to  said  New  England  Loan  and  Trust  Company 
by  indorsement  said  two  $1000  Miller  notes.  The  appellant  Real  Estate 
Trust  Company  alleged  that  it  had  acquired  said  $2000  note  from  the 
New  England  Loan  and  Trust  Company  for  value  before  its  maturity 
and  without  notice  of  the  bank's  $7000  note  and  lien,  and  prayed  for 
judgment  against  Short  with  foreclosure  of  a  first  lien  on  the  particular 
part  of  the  land  in  controversy  described  in  its  answer.  Appellant 
Willard  V.  King  answered  substantially  the  same  as  to  said  two  $1000 
notes  claimed  by  him,  and  prayed  for  judgment  against  Miller,  as 
maker,  and  Short,  as  indorser,  and  for  foreclosure  of  lien  against  all 
parties  for  that  part  of  the  land  for  which  said  notes  had  been  given. 
Short,  whose  answer  in  this  respect  was  substantially  adopted  by  the 
appellee  bank,  alleged  that  the  $2000  note  claimed  by  the  appellant 
real  estate  company  and  the  two  $1000  notes  claimed  by  appellant  King 
had  been  made  and  assigned  to  said  New  England  Trust  Company  under 
an  agreement  that  they  should  be  applied  as  payment  pro  tanto  on  a 
large  debt  due  from  Short  to  the  Farmers  Loan  and  Trust  Company  of 
New  York,  the  New  England  Loan  and  Trust  Company  being  a  collect- 
ing agent  of  the  New  York  company;  that  said  New  England  company 
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failed  to  so  apply  said  notes,  but  had  transferred  the  $2000  note  to  said 
Real  Estate  Trust  Company  and  said  two  $1000  notes  to  King  without 
consideration  and  with  full  notice  of  the  agreement  upon  which  the 
New  England  company  had  received  them,  and  h^  prayed  for  a  can- 
cellation of  the  $2000  note  and  a  return  of  the  Miller  notes. 

The  verdict  and  judgment  was  for  the  appellee  bank  and  for  Short  in 
substantial  compliance  with  their  prayers,  and  the  Real  Estate  Trust 
Company  and  King  appeal. 

The  court  gave  peremptory  instruction  for  the  appellant  bank,  and 
to  this  error  seems  to  be  principally  assigned.  There  was  evidence  that 
the  Texas  agent  of  the  New  England  Loan  and  Trust  Company  was 
without  notice  of  the  assignment  of  the  $7000  note  to  the  appellee  bank 
at  the  time  he  received  the  other  notes  herein  mentioned  for  his  com- 
pany, and  it  is  hence  insisted  by  appellants  King  and  the  Real  Estate 
Trust  Company  that  they  are  respectively  entitled  to  priority  of  lien, 
the  assignment  to  the  bank  having  been  unrecorded  as  stated.  In  the 
case  of  Moran  v.  Wheeler,  87  Texas,  179,  it  was  held  that  a  junior 
lienholder  was  entitled  to  priority  over  a  vendor's  lien,  it  appearing  that 
the  indorsee  of  the  notes  evidencing  the  vendor's  lien  had  failed  to  have 
the  transfer  to  him  recorded,  and  that  the  junior  lien  had  been  acquired 
for  value  and  without  notice  of  the  vendor's  lien  after  the  vendor  of 
the  land  and  payee  of  the  vendor's  lien  notes  had  executed  to  the  vendee 
and  maker  an  instrument  acknowledging  the  payment  of  the  notes  and 
releasing  the  vendor's  lien,  and  which  had  been  recorded  prior  to  the 
acquisition  of  the  junior  lien.  While  the  vendor  and  payee  in  the  case 
before  us  executed  no  written  instrument  acknowledging  payment  of 
the  note  and  release  of  the  vendor's  lien,  he  nevertheless  accepted  and 
caused  to  be  registered  a  reconveyance  from  his  vendees  which  so  recited, 
and  thereafter  dealt  with  the  land  as  his  own,  without  giving  notice  of 
the  vendor's  lien  outstanding  in  fact ;  so  that  the  salutary  rule  announced 
in  the  Wheeler  case,  supra,  would  seem  to  apply  here,  if  in  fact,  as 
alleged,  King  and  the  Real  Estate  Trust  Company  acquired  the  notes 
and  liens  severally  claimed  by  them  for  value  and  before  maturity  of 
the  notes  and  without  notice  of  the  bank's  outstanding  lien.  See  Loan 
Association  v.  Brackett,  91  Texas,  44.  We  have  concluded,  however, 
that  appellants  King  and  Real  Estate  Trust  Company  have  not  shown 
themselves  to  be  purchasers  for  value  before  the  maturity  of  the  obliga- 
tions claimed  by  them,  and  that  they  must  therefore  be  held  to  have 
notice  of  the  undoubted  defense  existing  as  against  the  New  England 
Loan  and  Trust  Company  from  whom  they  claim  to  have  acquired  the 
obligations  they  seek  to  enforce. 

Appellants  are  in  the  attitude  of  asserting  an  equitable  defense. 
They  insist  that  the  prior  lien  of  the  bank  shall  be  postponed  imtil 
satisfaction  of  their  respective  subsequent  liens  because,  as  in  substance 
claimed,  they  are  purchasers  for  value,  without  notice  of  the  prior  lien. 
The  burden  is  therefore  upon  appellants  to  establish  the  defense  so 
asserted.     Not  a  particle  of  proof  was  offered  by  either  of  appellants 
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showing  the  circumstances  or  actual  date  of  the  acquisition  of  the  notes 
respectively  claimed  by  them,  or  that  anything  of  value  was  paid  there- 
for. The  mere  blank  indorsement  of  the  notes  shown  and  relied  upon 
by  appellants  may,  by  the  rule  of  commercial  law,  be  sufficient  to 
authorize  the  presumption  that  the  notes  as  such  had  been  acquired 
before  maturity  and  for  value  as  alleged,  but  the  question  here  is  not 
one  of  title  or  of  ownership' of  the  notes,  but  the  question  is,  who  in 
equity  shall  be  given  priority  of  lien  on  the  land  involved?  In  this 
aspect  of  the  case  appellants  occupy  the  place  of  others  claiming  to  be 
innocent  purchasers  for  value  without  notice,  and  mere  indorsement  or 
recitals  in  conveyances  to  them  are  insufficient  to  discharge  the  burden 
of  proof  resting  upon  them.  Watkins  v.  Edwards,  23  Texas,  448; 
Harrison  v.  Baring,  44  Texas,  263;  Thompson  v.  Westbrook,  66 
Texas,  268. 

In  addition  to  the  foregoing  view,  it  is  established  not  only  by  the 
verdict  of  the  jury  in  answer  to  the  issues  submitted  between  appellants 
and  appellees  other  than  the  bank,  but  also  by  the  undisputed  proof,  that 
the  New  England  Loan  and  Trust  Company  gave  nothing  of  value  as 
a  consideration  for  the  said  $2000  note,  or  for  the  assignment  of  the 
two  Miller  notes  of  $1000  each.  The  verdict  of  the  jury,  which  is 
unchallenged  in  this  respect,  also  establishes  the  fact  that  the  New 
England  company  failed  to  apply  said  notes  or  proceeds  thereof  to  the 
debt  of  the  Farmers  Loan  and  Trust  Company  of  New  York,  and  appel- 
lant King  on  the  trial  made  admission,  binding  him  as  against  the 
appellee  bank  at  least,  that  the  notes  and  lien  claimed  by  him  are  sub- 
ject to  any  defense  which  may  be  urged  against  them  as  if  in  the  hands 
of  the  New  England  Loan  and  Trust  Company.  So  that  as  to  appellant 
King  we  think  it  clear  that  the  peremptory  instruction  in  favor  of  the 
-bank  was  proper.  While  the  Eeal  Estate  Trust  Company  made  no  such 
admission,  it  was  shown  that  the  $2000  note  was  dated  July  1,  1896, 
made  payable  July  1,  1898,  with  interest  payable  semiannually,  and 
specially  provided  that  "if  default  should  be  made  in  any  interest  pay- 
ment then  the  whole  amount  *  *  *  should  become  due.**  Appel- 
lant Eeal  Estate  Trust  Company  alleged,  in  effect,  that  no  interest  pay- 
ments had  ever  been  made,  and  it  proved  that  the  trust  deed  lien  given 
by  Short  to  secure  the  $2000  note  had  by  instrument  in  writing  been 
transferred  to  the  Real  Estate  Trust  Company  by  the  New  England 
Loan  and  Trust  Company  on  June  29,  1897.  There  was  also  testimony 
to  the  effect  that  the  Eeal  Estate  Trust  Company  acted  as  a  mere  holder 
in  trust  of  the  securities  of  the  New  England  Loan  and  Trust  Company, 
and  a  secretary  of  the  latter  company  testified  that  he  supposed  the 
Real  Estate  Trust  Company  became  the  holder  of  the  $2000  note  in  this 
way.  It  was  further  shown  that  the  attorney  representing  the  Eeal 
Estate  Trust  Company  on  the  trial  received  the  $2000  note  for  collec- 
tion from  an  officer  of  the  New  England  Loan  and  Trust  Company,  and 
not  from  his  client,  the  Eeal  Estate  Trust  Company.  These  circum- 
stances, in  our  judgment,  certainly  called  for  further  proof  than  the 
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mere  presumption  arising  from  an  undated  indorsement  on  the  note,  or 
at  least  raised  an  issue  against  such  presumption.  The  jury  were  in- 
structed that  they  should  find  for  the  Real  Estate  Trust  Company 
against  Short,  if  they  found  it  was  a  purchaser  of  the  $2000  note  for 
value  before  maturity  and  without  notice  of  the  defense  urged.  The 
evidence,  we  think,  supports  the  verdict  against  the  appellant  Real 
Estate  Trust  Company  on  the  issues  submitted,  and  indeed  the  verdict 
in  this  particular  is  not  attacked  by  any  assignment.  So  that  in  any 
view  of  the  question  presented,  the  Real  Estate  Trust  Company  also  is 
without  reversible  cause  of  complaint  in  the  peremptory  instruction 
named. 

What  has  heretofore  been  stated  is  in  part  also  applicable,  we  think, 
to  assignments  presenting  questions  arising  solely  between  appellants 
and  appellees  Short  and  Miller.  The  verdict  to  the  effect  that  the  notes 
claimed  by  them  were  without  consideration,  or  that  the  consideration 
had  wholly  failed,  and  that  appellants  had  notice  thereof,  is  not  even 
attacked  for  insufficiency  of  evidence  to  support  it,  and  having  found  no 
reversible  error  in  the  introduction  of  the  evidence,  or  in  the  charge 
submitting  the  issues,  we  think  the  verdict  conclusive. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


R.  M.  Willis  v.  J.  P.  Alvey  and  R.  V.  Davidson. 

Decided  June  24,  1902. 

Trust— Corporation  as  Trustee— Incapacity— Equity  Power— WilL 

Where  a  testatrix  devised  a  part  of  her  property  to  a  corporation  in  trust 
for  certain  beneficiaries,  to  be  paid  to  them  as  in  the  judgment  and  discretion 
of  the  trustee  their  necessities  should  properly  require,  it  is  held,  in  an  action 
under  the  statute  ta  construe  the  will  and  bringing  in  question  the  validity  of 
such  devise  because  of  alleged  incapacity  of  the  trustee  to  execute  such  a  trust, 
that  even  if  the  trustee  he  incompetent,  the  trust  will  not  thereby  fail,  as  a 
court  of  equity  has  power  in  such  case  to  appoint  a  proper  trustee. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Wm.  H.  Stewart. 

Crawford  &  Crawford,  for  appellant. 

John  C.  Walker  and  F.  D.  Minor,  for  appellees. 

GILL,  Associate  Justice. — On  September  6,  1899,  Mrs.  Narcissa 
Willis  died  possessed  of  a  large  estate  and  left  a  will  disposing  of  her 
entire  property.  The  devisees  named  were  her  two  daughters  and  her 
grandchildren,  a  specific  bequest  of  $20,000  being  also  made  to  her  son 
Short  A.  Willis  and  one  of  $5000  to  Miss  Kate  E.  Saunders.    A  de- 
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vise  of  $50,000  to  her  daughter,  Mrs.  B.  0.  Walthew,  was  given  in  trust 
to  the  Texas  Guaranty  and  Trust  Company  to  be  held  in  trust  by  it, 
the  income  to  be  paid  to  Mrs.  Walthew  during  her  life,  remainder  to 
her  children.  A  bequest  of  $25,000  was  made  to  the  Guaranty  and 
Trust  Company  for  the  benefit  of  Mrs.  Kate  E.  Grigsby,  a  daughter  of 
the  testatrix,  upon  the  same  terms  and  conditions.  The  entire  residue 
of  the  estate  after  the  payment  of  legacies  and  expenses  was  bequeathed 
to  the  trust  company  to  be  held  by  it  in  trust  for  the  grandchildren  in 
equal  portions,  to  be  handled  and  invested  by  the  trust  company  and 
to  be  paid  to  the  beneficiaries  when  they  arrived  at  the  age  of  21  years 
'  or  at  other  times  stated  in  the  will.  The  trust  company  was  authorized 
to  appropriate  to  its  own  use  reasonable  compensation  for  executing  the 
trust.  J.  P.  Alvey  and  E.  V.  Davidson  were  named  as  independent 
executors,  and  the  sum  of  $15,000  was  bequeathed  to  them  in  equal 
portions  in  lieu  of  all  other  compensation  for  their  services. 

The  estate  consisted  of  both  realty  and  personal  property,  and  they 
were  empowered  and  directed  to  convert  all  or  any  part  of  the  estate 
into  money,  if  necessary  for  the  purpose  of  paying  debts  and  legacies, 
and  when  the  debts  and  legacies  were  paid  and  their  duties  ended  they 
were  directed  to  turn  over  the  residue  of  the  estate  to  the  guaranty  and 
trust  company  according  to  the  terms  of  the  will.  The  testatrix  ex- 
pressed the  desire  that  the  estate  should  be  administered  independent 
of  the  probate  court  as  far  as  the  law  would  permit. 

The  will  was  duly  probated  in  the  probate  court  of  Galveston  County, 
and  by  the  18th  of  August,  1900,  the  executors  had  wound  up  the  estate, 
paid  the  debts  and  legacies,  and  were  ready  to  turn  over  the  remainder 
of  the  estate  to  the  trust  company  as  directed  by  the  will.  It  was  not 
found  necessary  to  sell  the  real  estate  in  order  to  discharge  the  debts 
and  legacies,  and  realty  amounting  to  a  large  proportion  of  the  resid- 
uary estate  remained  on  hand  to  be  turned  over  to  the  trustees. 

At  the  date  of  the  death  of  Mrs.  Willis  her  heirs  at  law  were  her 
children.  Short  A.  Willis,  E.  M.  Willis,  Mrs.  K.  E.  Grigsby,  Bettie  0. 
Walthew,  and  two  grandchildren,  viz.,  Lee  Willis  and  Laura  Willis. 

The  evidence  as  to  the  manner  of  the  incorporation  of  the  Texas 
Guaranty  and  Trust  Company,  the  nature  and  extent  of  its  corporate 
powers,  and  its  permit  to  do  business  in  this  State,  is  undisputed  and 
need  not  be  set  out  here.  The  record  is  referred  to  for  the  facts  in 
that  connection  as  well  as  for  the  full  text  of  the  parts  of  the  will 
assailed. 

On  the  18th  day  of  August,  1900,  E.  M.  Willis,  one  of  the  sons  of 
deceased,  filed  in  the  probate  court  of  Galveston  County  an  application 
to  set  aside  and  annul  as  unlawful  the  sixth,  tenth,  eleventh,  and  fif- 
teenth paragraphs  of  the  will. 

A  trial  before  the  court  resulted  in  a  judgment  upholding  the  will, 
and  the  applicant  prosecutes  this  appeal. 

The  paragraphs  assailed  are  those  which  bequeath  property  to  the,  trust 
Vol.  30  Civil— 7. 
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company  in  trust  for  Mrs.  Grigsby,  Mrs.  Walthew,  and  the  grandchil- 
dren, and  authorize  the  executors  to  turn  over  the  property  to  the  trust 
company  under  the  terms  of  the  will.  These  paragraphs  are  lengthy 
and  it  is  unnecessary  to  set  them  out  in  full,  as  the  features  forming 
the  basis  of  attack  may  be  very  briefly  stated. 

The  grounds  on  which  the  paragraphs  are  assailed  are  that  the  Texas 
Guaranty  and  Trust  Company  is  a  corporation  having  no  power  under 
its  charter  or  the  corporation  laws  of  Texas  to  take  and  execute  such  a 
trust.  It  is  also  contended  that  even  if  the  powers  conferred  by  the 
will  came  within  the  scope  of  the  compan/s  charter  provisions,  the  be- 
qtest  is  void  because  the  company  has  no  lawful  corporate  existence 
and  for  that  reason  can  not  take.  Appellants  urge  that  as  an  inevit- 
able result  the  property  is  left  in  the  hands  of  the  executors  with  no- 
power  or  authority  from  any  source  to  dispose  of  it,  and  a  perpetuity  is 
thereby  created. 

Appellees  contend  that  the  trust  company  is  under  the  law  and  its 
charter  competent  to  take  and  execute  the  trust,  and  that  if  this  were 
not  true  the  sections  of  the  will  creating  the  trust  are  nevertheless  valid 
as  against  appellant,  because,  (1)  H.  M.  Willis  is  not  a  devisee  and  has 
no  such  interest  in  the  fund  as  entitles  him  to  raise  the  question;  and 
(2)  equity  never  wants  a  trustee,  and  if  the  trustee  named  is  for  any 
reason  disqualified  to  take,  the  court  will  appoint  a  competent  trustee 
to  carry  out  the  clearly  expressed  wishes  of  the  testatrix. 

Neither  the  trust  company  nor  the  beneficiaries  named  in  the  will 
are  made  parties  defendant. 

The  contest  was  evidently  instituted  under  articles  of  the  Revised 
Statutes  1991  to  1994,  authorizing  anyone  interested  in  an  estate  to  in- 
stitute a  proceeding  to  suspend  or  annul  a  will  or  any  of  its  provisions 
which  might  be  unlawful.  The  statute  governing  such  a  proceeding 
authorizes  the  applicant  to  make  the  executors  parties. 

Whether  the  objection  urged"  against  the  will,  bringing  in  question  as 
it  does  the  capacity  of  a  trustee  to  take  thereunder,  is  within  the  pur- 
view of  the  statute,  and  whether  an  adverse  judgment  would  bind  the 
trustee,  it  iiot  being  made  a  party,  we  do  not  deem  it  necessary  to  de- 
cide. Nor  do  we  deem  it  necessary  to  determine  whether  under  the 
facts  the  trustee  named  has  power  to  take  and  execute  the  trusts. 

We  shall  dispose  of  this  case  as  if  all  the  objections  to  the  capacity  of 
the  trustee  were  well  taken.  It  should  be  borne  in  mind  that  the  trust 
company  is  in  no  sense  a  beneficiary  imder  the  will.  It  is  no  more  than 
an  instrumentality  selected  by  the  testatrix  to  carry  out  certain  pro- 
visions of  the  will  for  the  benefit  of  beneficiaries  named  and  ascer- 
tained.    Perry  on  Trusts,  sec.  49. 

The  two  daughters  and  the  grandchildren  are  the  real  objects  of  the 
testatrix's  bounty,  and  equity  will  not  allow  the  trust  to  fail  because  of 
the  mere  incapacity  of  the  trustee. 

It  is  true  that  the  manner  of  its  investment  and  to  some  extent  the 
necessities  of  the  beneficiaries  and  the  amounts  to  be  paid  to  them  dur- 
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ing  the  continuance  of  the  trust  is  left  to  the  judgment  and  discretion 
of  the  trust  company,  but  ultimately  the  entire  fund  is  by  the  terms  of 
the  will  bequeathed  to  others  than  the  trust  company,  without  even  the 
power  of  selection  or  nomination  on  its  part. 

It  is  well  settled  that  in  such  a  case  courts  of  equity  will  not  allow 
the  trust  to  fail,  but  will  appoint  a  competent  trustee.  Perry  on  Trusts, 
sec.  38. 

And  where  such  discretion  as  to  the  necessities  of  the  beneficiaries  is 
left  to  the  trustee  the  courts  will  assume  the  power  to  exercise  discre- 
tion, if  by  any  possibility  it  can  be  fairly  done.     Id.,  sees.  249-251. 

The  paramount  purpose  of  the  testatrix  was  to  bestow  certain  prop- 
erty upon  the  named  beneficiaries,  and  the  instrumentality  selected  for 
the  purpose  will  be  treated  as  a  minor  consideration. 

There  is  nothing  in  the  will  to  indicate  that  the  testatrix  would  have 
selected  diflferent  beneficiaries  or  died  intestate  as  to  this  portion  of  her 
estate  had  she  known  the  trustee  named  would  be  debarred  from  execut- 
ing the  trust. 

The  alleged  incapacity  of  the  trustee  is  the  only  objection  urged 
against  the  sections  of  the  will  which  are  assailed  in  this  proceeding, 
and  it  seems  to  us  that  in  determining  whether  they  are  valid  it  is  proper 
to  consider  whether  in  a  proceeding  instituted  by  the  beneficiaries  a 
court  of  equity  would  appoint  another  trustee  to  execute  the  provisions 
of  the  will. 

In  Bell  County  v.  Alexander,  22  Texas,  359,  Chief  Justice  Wheeler 
quoted  with  approval  the  following  from  Viday  v.  Girard^s  Executors, 
2  Howard,  187: 

.  "Although  it  was  in  early  times  held  that  a  corporation  could  not 
take  and  hold  real  estate  in  trust,  upon  the  ground  that  there  was  a 
defect  in  one  of  the  requisites  to  create  a  good  trustee,  viz.,  the  want 
of  confidence  in  the  person,  yet  that  doctrine  has  long  since  been  ex- 
ploded as  unsound  and  too  artificial,  and  it  is  now  held  that  where  a 
corporation  has  legal  capacity  to  ta_ke  real  and  personal  estate  it  may 
take  and  hold  it  upon  trust  as  a  private  person  may  do.  It  is  true  that 
if  the  trust  be  repugnant  to  or  inconsistent  with  the  proper  purposes 
for  which  the  corporation  was  created,  that  may  furnish  a  ground  why 
it  may  not  be  compelled  to  execute  it.  But  that  will  not  furnish  a 
ground  to  declare  the  trust  itself  void  if  otherwise  unexceptionable,  but 
it  will  simply  require  a  n6w  trustee  to  be  substituted  by  the  proper 
court  possessing  equity  jurisdiction  to  enforce  and  perfect  the  objects 
of  the  trust.'* 

In  Cook  on  Corporations,  section  679,  it  is  said:  "If  a  corporation 
be  incompetent  to  act  as  trustee  the  devise  or  grant  will  not  thereby 
become  void.  A  court  of  equity  will  appoint  a  proper  trustee  to  carry 
out  and  execute  the  trust."  See  also  Church,  etc.,  v.  United  States, 
136,  U.  S.,  1-52 ;  Perry  on  Trusts,  sec.  249. 

We  think  the  contention  that  the  trust  fails  because  of  the  incapacity 
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of  the  trustee  and  that  the  property  descends  to  the  heirs  according  to 
the  laws  of  descent  and  distribution  is  untenable.  The  courts  will  not 
allow  the  rights  of  the  beneficiaries  to  be  thus  defeated. 

It  follows  that  the  failure  of  the  trustee  does  not  have  the  effect  to 
leave  the  property  in  the  hands  of  the  executors  indefinitely,  therefore 
the  objection  that  a  perpetuity  is  created  is  alike  without  merit.  The 
judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Peoples  Building,  Loan  and  Savings  Association  v. 
Lewis  R.  Marston  et  al. 

Decided  June  21,  1902. 

1. — Usury — Device — ^Building  and  Loan  Association — ^MontUy  Stock  Dues. 

Where  plaintiff  subscribed  for  stock  in  a  building  and  loan  association  in 
order  to  obtain  a  loan,  and  the  monthly  stock  dues  added  to  the  amount  paid 
by  him  monthly  on  interest  and  premium  exceeded  the  legal  rate  of  interest  on 
the  sum  loaned,  such  monthly  dues  were  but  a  device  to  cover  usury. 

2. — Same — Loan  Contract — ^Basis  of  Settlement. 

Where  a  building  and  loan  contract  was  tainted  with  usury,  the  court  prop- 
erly charged  the  borrower,  in  an  action  by  him  for  a  settlement  of  accounts, 
with  the  amount  of  the  loan  received,  and  credited  him  with  the  value  of  the 
stock  and  the  sums  paid  on  interest  and  premium. 

8. — Same — Evidence — Varying  Written  Contract. 

Where  evidence  tending  to  vary  a  written  contract  was  admissible  to  show 
usury  in  the  contract,  and  was  considered  only  for  that  purpose,  there  was  no 
error  in  its  admission. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  W.  H.  Bledsoe,  Special  Judge. 

S,  C.  Padelford,  for  appellant. 

Cleveland  &  Haynes,  for  appellees. 

TEMPLETON,  Associate  Justice.— In  March,  1893,  Lewis  R 
Marston  desired  to  borrow  the  sum  of  $1700,  with  which  to  improve 
his  family  residence  lot  in  the  city  of  Cleburne.  Taylor  &  Logan, 
agents  of  the  Peoples  Building,  Loan  and  Savings  Association,  learned 
the  fact,  and  solicited  Marston  to  deal  with  their  principal.  Marston, 
in  order  to  obtain  the  loan,  subscribed  for  nineteen  shares  of  the  stock 
of  the  association  of  the  par  value,  when  matured,  of  $100  per  share. 
He  applied  for  a  loan  of  $1900.  It  was  agreed,  in  accordance  with  the 
plan  of  the  association,  that  he  should  receive  $1710  in  cash,  the  re- 
maining 10  per  cent  of  the  loan  applied  for  to  be  credited  to  the  gen- 
eral profit  account  of  the  association.  Marston  was  to  pay  $12.35  per 
month  on  stock  dues,  and  $7.92  per  month  on  interest,  and  $7.92  per 
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month  on  premium.  These  payments  were  to  continue  until  the  stock 
matured,  when  the  stock  was  to  be  surrendered  to  the  association  and 
the  debt  canceled.  Marston  was  to  contract  with  Fudge  &  Dunbar  for 
the  building  of  a  house  on  said  lot  according  to  prescribed  plans  and 
specifications,  and  to  secure  the  contractors  by  a  mechanic's  lien  which 
was  to  be  ultimately  transferred  to  the  Association  as  security  for  the 
loan.  The  loan  was  to  be  further  secured  by  a  deposit  of  stock  and  by 
deed  of  trust  on  said  lot.  The  building  contract  was  entered  into  with 
Pudge  &  Dunbar,  and  was  prosecuted  by  them  to  completion.  The 
mechanic's  lien  was  duly  fixed,  and  in  September,  1893,  was  assigned  by 
Pudge  &  Dunbar  to  the  association.  The  stock  was  deposited  as  col- 
lateral, and  the  deed  of  trust  was  duly  executed.  Marston  gave  to  the 
association  his  obligation  to  pay  the  sum  of  $1900,  in  installments,  ac- 
cording to  the  original  agreement.  The  association  sent  to  Marston 
the  sum  of  $1648.25.  It  retained  the  sum  of  $61.75  to  cover  stock  dues 
for  the  months  of  April,  May,  June,  July,  and  August,  1893.  It  cred- 
ited its  general  profit  account  with  the  sum  of  $190.  Marston  con- 
tinued to  pay  the  monthly  installments  on  stock  dues  and  on  interest 
and  premium  until  he  had  paid  on  stock  the  sum  of  $876.85,  and  on 
interest  and  premium  the  sum  of  $1030.07.  He  and  his  wife,  who  was 
a  party  to  the  aforesaid  contracts,  then  brought  this  suit  against  the 
association  and  asked  that  the  liens  on  their  property  be  canceled. 
They  claimed  that  the  contract  was  usurious,  and  sought  judgment 
against  the  association  for  the  sum  paid  in  excess  of  the  amount  re- 
ceived. The  association  stood  on  the  contract,  and  reconvened  for  the 
balance  due  according  to  its  terms  and  for  a  foreclosure.  A  jury  was  im- 
paneled to  try  the  cause,  but  when  the  evidence  had  been  adduced  the 
trial  judge  peremptorily  instructed  a  verdict  for  the  plaintiffs  for 
$2.65,  and  for  the  cancellation  of  the  liens  on  their  property.  This 
appeal  is  prosecuted  by  the  association  from  a  judgment  entered  on 
such  verdict. 

It  is  evident  that  the  trial  judge  found  the  contract  to  be  usurious, 
and  settled  the  accounts  between  the  parties  by  charging  the  plaintiffs 
with  the  sum  of  $1648.25,  the  amount  received  in  cash,  and  the  sum 
of  $61.75,  the  amount  retained  to  cover  overdue  payments  on  stock, 
in  all  the  sum  of  $1710,  and  credited  them  with  $681.95,  the  value  of 
their  stock  as  shown  by  the  undisputed  evidence,  and  the  sum  of 
$1030.07,  the  amount  paid  on  interest  and  premium.  Appellant  con- 
tends that  it  loaned  to  Marston  the  sum  of  $1900;  that  the  monthly 
payments  of  $15.84  on  interest  and  premium  considered  as  interest,  is 
just  10  per  cent  per  annum  of  the  sum  loaned,  and  that  the  contract 
was  not  usurious;  that  it  is  entitled  to  recover  the  sum  loaned  at  the 
rate  specified,  less  the  value  of  Marston's  stock,  and  to  have  a  fore- 
closure of  its  lien. 

The  sum  loaned  to  Marston  was  $1710,  and  the  association  was  en- 
titled to  charge  interest  on  no  greater  sum.  The  monthly  payments  of 
$15.84  on  interest  and  premium  must  be  regarded  simply  as  payments 
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on  interest,  and  as  they  aggregate  $190.08  yearly,  they  amount  to  more 
than  10  per  cent  per  annum  of    the   sum   loaned.     The  contract  was 
therefore  usurious.     The  sum  of  $190,  which  was  retained  by  the  asso- 
ciation as  a  bonus  and  credited  to  its  general  profit  account,  appears  to 
be  nothing  but  a  premium  fixed  by  the  association  as  one  of  the  terms 
upon  which  loans  were  made.    The  arrangement  amounts  to  no  more 
than  a  plan  which  allows  the  stockholders  of  the  association  to  borrow 
only  90  per  cent  of  the  face  value  of  their  stock,  and  its  obvious  pur- 
pose was  to  enable  the  association,  by  charging  interest  on  a  greater 
sum  than  that  loaned,  to  receive  interest  in  excess  of  the  legal  rate. 
The  plan,  though  somewhat  complicated,  is  a  palpable  device  to  cover 
up  usury.     The  charging  of  interest  on  premiums  exacted  of  borrow- 
ers has  never  been  permitted    in   this    State.     Jackson  v.  Cassidy,  68 
Texas,  282;  Abbot  v.  Loan  Association,  86  Texas,  467;  Loan  Associa- 
tion V.  Biering,  86  Texas,  476.     Such  interest  is  nowhere  allowed  ex- 
cept when  permitted  by  statute.     End.  on  Building  Assns.,  sec.  403; 
Thomp.  on  Building  Assns.,  sec.  256.    The  evidence  being  uncontro- 
verted,  the  trial  judge  was  justified  in  holding  the  contract  to  be  usu- 
rious, and  in  instructing  a  verdict  for  the  plaintiffs.    The  contract  be- 
ing usurious,  the  trial  court  properly  settled  the  accounts  of  the  parties 
by  charging  the  plaintiffs  with  the  amount  of  the  loan  received  aud 
crediting  them  with  the  value  of  their  stock  and  the  sums  paid  on  in- 
terest and  premium. 

Appellant  complains  of  the  admission  of  the  testimony  of  Marston 
and  Taylor  concerning  the  negotiations  for  the  loan,  on  the  ground 
that  the  same  tended  to  vary  the  written  contract.  The  court  did  not 
consider  the  evidence  for  such  purpose.  The  testimony  was  admissible 
on  the  issue  as  to  whether  there  was  usury  in  the  contract.  Building 
Association  v.  Peightal,  25  Texas  Civ.  App.,  390,  61  S.  W.  Eep.,  428. 

The  judgment  is  aflfcmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  P.  Pajris  et  al.  v.  Clifton  and  Willie  Simpson. 

Decided  June  28,  1902. 

1. — Commuiiity  Property— Title— Survivor— Heirs. 

The  surviving  wife,  by  qualifying  as  survivor  in  community,  does  not  be- 
come the  owner  in  her  own  right  of  the  entire  community  property  (Revised 
Statutes,  articles  1696,  2237,  2238),  so  as  to  make  the  children  of  the  deceased 
spouse  her  creditors  for  the  value  of  their  interest  in  the  estate;  and  hence  the 
children  may  recover  their  interest  in  community  lands  sold  for  a  personal  debt 
of  the  survivor  incurred  after  her  qualification  as  such. 

2L — Same — Survivor  in  Community — ^Debts  of— Liens. 

Where  a  survivor  in  community,  duly  qualified  as  such  by  bond  given,  incurs 
debts  which  are  for  her  own  personal  benefit,  and  not  that  of  the  commun- 
ity estate,  such  debts  are  not  a  charge  upon  the  entire  community  estate  en- 
titled to  preference  over  the  claims  of  the  children  of  the  deceased  spouse. 

8.— Tax  Sale— Illegality- Lien. 

The  purchaser  of  several  lots  of  land  sold  together  at  a  void  tax  sale  is 
not  entitled  to  enforce  a  lien  against  one  of  the  lots  for  the  taxes  properly 
chargeable  against  it  without  uiowing  the  amount  of  the  taxes  chargeable 
against  such  lot. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  H.  C.  Connor. 

Eall  &  Flippen,  Geo.  S.  Perkins ,  and  A.  E.  Firmin,  for  appellants. 

T.  D.  Montrose,  L,  A,  Clark,  and  William  Pierson,  for  appellees. 

TEMPLETON,  Associate  Justice.— Crawford  R.  Simpson  died 
intestate  in  1881.  His  wife  and  seven  minor  children  survived  him, 
the  appellees,  Clifton  and  Willie  Simpson,  being  the  youngest  of  the 
children.  There  was  a  community  estate  consisting  principally  of  lots 
in  the  city  of  Greenville,  of  the  value,  at  that  time,  of  about  $4500. 
The  estate  owed  no  debts.  Mrs.  Simpson  at  once  qualified  as  survivor. 
In  1890  she  borrowed  $7000  from  the  appellant  Faris,  and  secured  the 
debt  by  a  mortgage  on  two  lots  belonging  to  the  estate.  The  money 
was  borrowed  for  the  purpose  of  erecting  a  business  house  on  one  of  the 
mortgaged  lots,  and  the  building  was  erected  as  contemplated.  The 
mortgaged  property,  as  improved,  was  worth  more  than  the  debt.  The 
house  was  built  by  Mrs.  Simpson  for  her  own  personal  advantage,  and 
not  for  the  benefit  of  the  estate.  In  1893  Mrs.  Simpson  settled  with 
her  children  for  their  interests  in  the  estate  by  deeding  to  them,  sep- 
arately, certain  lands  belonging  to  the  estate.  The  conveyances  were 
made  in  good  faith;  the  lands  deeded  to  the  children  were  worth  no 
more  than  the  value  of  their  interests  in  the  estate ;  the  settlement  was 
just,  fair,  and  equitable.  Mrs.  Simpson  afterwards  defaulted  on  the 
Faris  debt,  and  he  sued  and  obtained  judgment  thereon  with  a  fore- 
closure. The  mortgaged  property  having  been  exhausted,  he  caused  an 
execution  to  be  levied  on  the  lot  in  controversy,  which  is  the  property 
deeded  to  appellees  by  Mrs.  Simpson  in  settlement  of  their  interests  in 
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the  estate.  Faris  became  the  purchaser  at  the  sale  under  execution. 
Appellees  then  brought  this  suit,- which  is  in  the  form  of  an  action  of 
trespass  to  try  title,  against  Faris  and  one  Winters,  other  parties  who 
disclaimed  being  joined  as  defendants.  Winters  claimed  under  a  tax 
deed.  The  case  was  tried  by  the  court  without  a  jury,  and  judgment 
was  rendered  for  the  plaintiffs. 

The  trial  judge  filed  conclusions  of  fact,  and  several  complaints  are 
made  of  the  findings.  The  conclusions  are  warranted  by  the  evidence 
and  are  therefore  adopted. 

Appellants  contend  that  when  Mrs.  Simpson  qualified  as  survivor  she 
became  the  owner,  in  her  own  right,  of  all  the  community  property; 
that  the  children  thereupon  ceased  to  have  any  interest  whatever  in  the 
property  belonging  to  the  estate,  and  became  creditors  of  their  mother 
to  the  extent  of  the  value  of  their  interests  in  the  estate,  their  claims 
against  her  being  secured  by  the  survivorship  bond.  The  contention  is 
not  tenable.  On  the  death  of  Simpson  one-half  of  the  community 
property  belonging  to  himself  and  wife  descended  to  and  vested  in  his 
children.  Rev.  Stats.,  art.  1696.  As  there  were  no  debts,  the  title  of 
the  children  was  subject  only  to  the  right  of  the  wife  to  administer  the 
estate  under  the  statute.  By  qualifying  as  survivor  she  acquired  the 
right  to  manage  and  control  the  estate,  but  the  title  of  the  children  was 
not  thereby  divested.  After  the  lapse  of  one  year  they  were  entitled  to 
have  the  estate  partitioned  and  distributed.  Rev.  Stats.,  art.  2238. 
This  could  not  be  done  if  the  property  belonged  to  Mrs.  Simpson,  and 
the  children  had  no  interest  therein.  Again,  the  statute  provides  that 
upon  the  marriage  of  the  surviving  wife  she  shall  cease  to  have  control 
and  management  of  the  estate  or  the  right  to  dispose  of  the  same,  and 
the  estate  shall  be  subject  to  administration  as  in  other  cases.  Rev. 
Stats.,  art.  2237.  If  she  acquired  title  by  qualif}'ing  as  survivor,  her 
title  would  not  be  affected  by  her  remarriage.  .The  right  of  Mrs.  Simp- 
son to  manage,  control,  and  dispose  of  the  property  belonging  to  the 
estate,  was  a  right  she  possessed  as  surviving  partner  and  community 
administrator,  and  not  as  unqualified  owner. 

Another  contention  of  appellants  is  that  the  debt  to  Faris  was  a 
charge  against  the  entire  community  estate,  and  was  entitled  to  priority 
of  payment,  out  of  the  estate,  over  the  claims  of  the  children.  Neither 
is  this  contention  well  taken.  The  debts  to  which  such  preference  is 
given  are  those  created  during  the  connubial  partnership.  Rev.  Stats., 
arts.  1696,  2229,  2230.  The  debts  incurred  by  the  survivor  after  quali- 
fying as  administrator  have  no  such  standing.  One  who  credits  a  com- 
munity administrator  does  so  voluntarily,  and  does  not  thereby  acquire 
an  equitable  lien  against  the  community  property  superior  to  the  rights 
and  title  of  the  children..  We  are  not  called  on  to  determine  the  quest- 
tion  whether  the  creditor  would  be  entitled  to  such  preference  if  the 
debt  was  incurred  by  the  survivor,  acting  in  the  capacity  of  administra- 
tor, for-  the  benefit  of  the  estate,  as  no  such  case  is  made  by  the  record 
herein.     This  particular  debt  was  made  for  the  personal  advantage  of 
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Mrs.  Simpson,  and  was  amply  secured.  A  debt  so  created  and  so  se- 
cured can  not  be  urged  in  avoidance  of  a  just  and  fair  settlement  made 
with  the  children. 

The  appellant  Winters  was  the  trustee  in  the  deed  of  trust  given  by 
Mrs.  Simpson  to  secure  the  Faris  debt.  It  was  provided  by  said  deed 
that  Mrs.  Simpson  should  keep  the  taxes  paid  on  the  mortgaged  prop- 
erty, and  that  in  case  of  her  failure  to  do  so,  the  mortgagee  might  pay 
the  same  and  should  have  a  lien  on  the  mortgaged  lots  to  secure  any 
payment  so  made.  The  taxes  for  the  year  1893,  levied  by  the  city  of 
Greenville  against  Mrs.  Simpson,  amounting  to  about  $144,  were  not 
paid  by  her.  Winters,  for  Faris,  offered  to  pay  the  collector  the  taxes 
due  on  the  mortgaged  property,  but  the  collector  refused  to  receive  less 
than  the  entire  sum  owing  on  taxes  by  Mrs.  Simpson.  The  collector 
then  advertised  and  sold  all  lands  rendered  for  taxes  by  Mrs.  Simpson, 
including  the  lots  mortgaged  to  Faris  and  that  in  controversy,  and  at 
the  sale  Winters  became  the  purchaser  for  the  protection  and  benefit 
of  Faris.  The  taxes  levied  against  Mrs.  Simpson  included  the  sum  of 
$36  to  cover  an  illegal  levy  made  by  the  city  as  a  waterworks  tax.  The 
sale  was  made  without  any  demand  on  Mrs.  Simpson,  and  without  her 
knowledge.  The  lots  levied  on  by  the  city  were  sold  in  bulk.  Exces- 
sive costs  were  charged  in  making  the  sale.  The  trial  court  held  that 
the  sale  was  void.  It  is  not  seriously  contended  that  this  holding  was 
not  correct.  It  is  insisted,  however,  that  appellants  are  entitled  to  a 
lien  on  the  lot  in  controversy  for  the  amount  of  the  taxes  paid  by  them 
which  were  properly  chargeable  against  said  lot.  There  was  no  proof 
as  to  what  amount  of  taxes  were  chargeable  against  said  lot,  and  the 
trial  court  held  that  the  burden  of  proof  on  that  issue  was  on  the  ap- 
pellants. We  are  of  opinion  that  the  holding  was  correct,  and  that 
appellants  failed  to  show  a  case  entitling  them  to  the  foreclosure  sought. 

The  judgment  is  aflBrmed. 

Afp,rmed. 

Writ  of  error  refused. 


American  Cotton  Company  et  al.  v.  W.  A.  Collier. 

Decided  June  24,  1902. 

1. — Cancellation — ^Fraud — ^Parties — Conspiracy. 

Where  an  action  to  cancel  certain  contracts  and  deeds  made  in  pursuance 
thereof  was  brought  against  the  principal  defendant  corporation  and  also  against 
a  junior  branch  corporation,  and  against  the  officers*  of  sudi  latter  corporation, 
the  petition  alleging  a  conspiracy  between  all  the  parties  and  fraud  in  the  pro- 
curement of  the  contracts  and  deeds,  such  latter  parties  were  properly  joined  in 
the  action. 

2. — Same — ^False  Representations. 

Representations  as  to  the  quality  and  capacity  of  the  new  round-bale  cotton 
presses,  the  merchantable  quality  of  the  cotton,  as  pressed  by  the  new  system, 
the  saving  to  be  made  in  the  reduction  of  freight  rates,  and  that  the  new  pro- 
cess had  passed  the  experimental  state,  purporting  to  be  allegations  of  fact 
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within  the  knowledge  of  the  party  making  them,  and  upon  which  plaintiff  relied, 
were  not  mere  expressions  of  opinion,  but  statements  of  existing  facts. 

8. — Same — ^Assurances  as  to  Future  Matters. 

If,  however,  such  representations  had  reference  to  what  defendants  would 
do  in  the  future,  and  were  the  inducement  for  the  execution  by  plaintiff  of  the 
contract,  he  could  avoid  it,  if  they  were  false,  and  defendants  knew  at  the  time 
that  they  would  not  be  performed. 

4. — Same — ^Fraud — ^Parol  Evidence — ^Antecedent  Statements. 

Where  the  action  was  to  cancel  certain  contracts  for  fraud  in  obtaining 
them,  evidence  of  antecedent  statements  made  to  induce  their  execution,  was 
admissible  to  show  the  fraud,  and  could  not  be  excluded  as  contradicting  or 
varying  the  subsequent  written  contracts. 

6. — Sarne^— Fraud— Ratification. 

Evidence  held  to  warrant  a  finding  that  the  plaintiff  did  not  ratify  and  con- 
firm certain  contracts  after  a  knowledge  of  fraud  in  their  procurement. 

6. — Same — Ratification — Pleading  and  Charge. 

Where  defendants  pleaded  that  plaintiffs  had,  after  the  execution  of  the 
first  and  of  the  second  contracts,  ratified  and  confirmed  said  contracts,  a  charge 
which  followed  the  pleadings  in  submitting  the  issue  of  ratification  was  not 
erroneous  on  the  groimd  that  if  the  plaintiff  ratified  the  first  contract  he  could 
not  recover,  even  though  he  had  not  ratified  the  second  one. 

7. — Same— Evidence  Too  Remote. 

In  an  action  involving  false  representations  as  to  the  merits  of  the  round 
cotton  bale  process,  evidence  of  the  status  and  benefits  of  the  process  at  the 
time  of  the  trial,  five  years  after  the  representations,  and  of  what  it  now  saved 
to  the  fanners,  and  of  how  many  round -bale  presses  were  now  in  the  country, 
was  properly  excluded,  where  the  evidence  showed  that  at  the  time  of  the  trial 
many  improvements  had  been  made  in  the  presses  and  system  since  the  repre- 
sentations. 

8.— Same— Verdict— Certainty. 

Where,  in  an  action  to  cancel  certain  contracts  and  deeds  made  in  pursuance 
thereof,  there  was  a  verdict  for  plaintiff,  except  as  to  a  designated  block,  as 
described  in  the  petition  and  one  of  the  deeds  in  evidence,  such  verdict  was  suffi- 
cient to  support  the  judgment,  since  by  the  description  set  forth  in  the  plead- 
ings the  property  could  be  fully  identified. 

9. — Burden  of  Proof — Charge. 

Where  the  charge  contains  no  distinct  instruction  that  the  burden  of  proof 
is  on  plaintiff,  yet,  when  considered  as  a  whole,  makes  it  clearly  appear  that  the 
burden  is  on  plaintiff  to  establish  by  evidence  the  facts  on  which  he  seeks  to 
recover,  it  is  sufficient  in  this  respect. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  J.  M.  Hall. 

Eugene  Williams  and  Vaughn  &  Works,  for  appellants. 

Clark  &  Bollinger  and  A.  P.  McKinnon,  for  appellee. 

BOOKHOUT,  Associate  Justice. — W.  A.  Collier,  appellee,  as  plain- 
tiff below,  filed  his  bill  on  the  7th  day  of  July,  1896,  in  the  District 
Court  of  Hill  County,  against  the  American  Cotton  Company  as  the 
real  party  defendant,  joining  the  American  Cotton  Bale  Improvement 
Company,  the  Hubbard  City  Gin  and  Compress  Company,  D.  C.  Ball, 
and  C.  H.  Botsford,  as  codefendants,  charging  all  of  the  defendants 
with  conspiracy,  and  alleging  that  on  August  22,  1895,  Botsford,  as 
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the  agent  of  the  American  Cotton  Bale  Improvement  Company,  en- 
tered into  an  agreement  with  appellee  under  which  the  Hubbard  City 
Gin  and  Compress  Company  was  afterwards  organized  as  a  junior  cor- 
poration, and  to  which  junior  corporation  were  conveyed  certain  lots 
situated  at  Hubbard  City,  Hill  County,  a  portion  of  the  land  being 
that  upon  which  was  located  a  gin  plant  operated  by  appellee  previous 
to  August  22,  1895,  as  a  square-bale  gin  plant,  the  remainder  of  the 
land  described  in  the  petition  being  a  part  of  block  86,  hereinafter  to 
be  especially  noted,  upon  which  was  located  the  tank  furnishing  water 
to  the  gin  plant. 

Appellee  in  his  bill  charges  that  at  various  times  previous  to  August 
22,  1895,  the  defendants  represented  that  they  had  made  an  important 
discovery  in  the  process  of  pressing  cotton,  which  was  destined  to  revo- 
lutionize the  entire  business  and  system  of  handling  and  compressing 
cotton  for  the  market ;  that  by  means  of  said  Bessonette  system  of  press- 
ing cotton  a  saving  would  be  made  of  about  five  or  six  dollars  per  bale 
on  every  bale  of  cotton  that  was  ginned  and  compressed  by  said  system ; 
that  said  system  would  supplant  and  destroy  in  a  short  time  the  method 
of  ginning  and  pressing  cotton  then  employed  by  plaintiff  (meaning 
the  square-bale  process),  and  that  by  adopting  the  Bessonette  system  and 
changing  plaintiflf^s  plant  thereto  plaintiff  would  be  greatly  profited 
and  benefited ;  that  they  had  thoiroughly  tested  the  Bessonette  system  and 
experimented  with  it,  and  that  it  could  be  successfully  adopted,  and 
that  it  had  passed  beyond  the  experimental  stage  and  was  a  known  fact 
to  them ;  that  by  adopting  said  system  and  placing  one  of  their  Besson- 
ette presses  with  plaintiff's  plant,  it  would  be  able  to  successfully  press 
all  the  cotton  that  would  be  ginned  by  the  eight  gin  stands  established 
and  operated  by  plaintiff,  and  that  the  cotton  when  compressed  by  said 
system  would  be  more  valuable  in  the  market  than  when  compressed 
according  to  the  old  method  of  compressing  employed  by  plaintiff ;  that 
plaintiff  would  be  saved  the  expense  of  having  to  compress  cotton  after 
the  same  had  been  put  up  in  bales ;  that  great  saving  would  be  made  in 
not  having  to  insure  said  cotton  compressed  by  said  Bessonette  system; 
that  said  cotton  would  sell  for  more  money  in  the  market  per  pound 
than  cotton  compressed  in  the  customary  way  employed  by  plaintiff, 
and  that  a  sample  of  said  cotton  so  compressed  would  excel  that  of  cot- 
ton compressed  by  the  method  employed  by  plaintiff. 

That  by  means  of  said  representations,  alleged  to  be  false  and  fraudu- 
lent, defendants  induced  appellee  to  execute  said  agreement  of  August 
22,  1895,  wherein  appellee  and  said  improvement  company  agreed  that 
the  latter  would  secure  a  charter  organizing  the  Hubbard  City  Gin  and 
Compress  Company,  to  be  styled  the  local  company,  with  a  capital  stock 
of  $10,000,  in  shares  of  $100  each,  and  it  was  agreed  that  $4900  of  said 
stock  should  be  subscribed  by  appellee  and  paid  for  by  a  conveyance  to 
the  local  company  of  the  said  real  estate,  being  the  gin  plant  of  appellee, 
the  said  $4900  of  stock  issued  to  appellee  to  be  held  by  trustee  as  col- 
lateral security  for  the  payment  of  a  $3000  indebtedness  of  appellee. 
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constituting  a  lien  on  the  Hubbard  City  gin  plant,  said  stock  to  be 
delivered  to  appellee  upon  payment  of  the  indebtedness  and  discharge 
of  all  liens  against  the  property;  that  said  Botsford  agreed  to  subscribe 
for  one-fourth  of  the  capital  stock  of  said  company. 

That  said  contract  of  August  22,  1895,  further  provided  that  the 
said  improvement  company  warranted  the  material  in  the  presses  to  be 
furnished  by  it  to  be  good,  and  that  with  proper  gin  plant  and  man- 
agement it  would  work  successfully  and  pack  a  cylindrical,  merchantable 
bale  of  cotton,  and  that  said  improvement  company  would  furnish  all 
capital  for  the  purchase  at  market  prices  of  cotton  in  the  seed  to  keep 
the  plant  running  at  its  full  capacity,  interest  and  exchange  to  be  paid 
by  said  local  company,  and  all  capital  so  furnished  to  be  charged  to 
said  local  company. 

That  in  pursuance  of  said  contract  he  conveyed  said  property,  that  his 
old  square-bale  presses  were  disconnected  from  his  gin,  that  appellee 
was  employed  by  the  local  company  to  assist  in  managing  and  running 
the  same,  that  the  new  presses  were  furnished  and  connected  with  the 
gin,  and  operations  were  begun  about  November  1,  1895,  and  continued 
until  December  23,  1895. 

That  notwithstanding  the  representations  and  contract  aforesaid,  the 
press  so  furnished  by  said  improvement  company  was  a  total  failure, 
and  would  not  work  successfully,  in  this:  that  plaintifFs  gins  were 
capable  of  ginning  seventy-five  bales  of  cotton  per  day,  and  that  said 
presses  would  not  press  exceeding  one-half  of  their  capacity;  and  did 
not  work  successfully,  for  the  further  reason  that  it  was  continually 
breaking  and  getting  out  of  repair,  necessitating  loss  of  time  and  ex- 
pense in  its  operation  at  greatly  reduced  capacity,  and  that  the  cotton 
compressed  by  it  was  injured  in  quality  by  reason  of  burning  and  pack- 
ing at  the  center  of  the  bale,  and  was  unmerchantable  and  could  not  be 
sold  except  at -a  great  loss,  and  that  the  press,  material,  and  attachments 
and  condenser  furnished  by  the  defendant  did  not  work  successfully,  for 
the  further  reason  that  there  was  a  great  loss  and  waste  in  the  cotton 
ginned ;  that  the  press  and  condenser  so  furnished  were  not  of  the  stand- 
ard type  of  the  Bessonette  press,  as  was  agreed  to  be  furnished  by  said 
improvement  company,  but  were  of  a  different  character  than  that  con- 
tracted for,  and  were  failures  and  defective  so  far  as  a  practical  cotton 
press  was  concerned,  and  were  not  in  any  respect  in  compliance  with  the 
contract  with  plaintiff,  and  did  not  pack  a  cylindrical,  merchantable 
bale  of  cotton,  and  were  useless  and  worthless  machinery. 

That  he  relied  implicitly  upon  all  the  representations  and  statements 
charged  to  have  been  made  by  the  defendants  and  especially  those  made 
by  the  said  improvement  company,  Botsford  and  Ball,  who  were  offi- 
cers, promoters  and  prime  movers  in  the  enterprise;  that  said  state- 
ments and  representations  and  warranties  provided  for  in  the  contract 
were  false  and  fraudulent  and  made  for  the  purpose  of  obtaining  appel- 
lee's property,  and  that  it  was  solely  by  said  means  that  appellee  was 
induced  to  part  with  title  to  his  property,  and  that  he  had  received  no 
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consideration  whatever  for  his  property,  by  reason  of  which  certain  deeds 
and  conveyances  should  be  canceled  and  annulled  and  the  contract  re- 
scinded, and  that  he  be  reinvested  with  the  title  and  possession  of  his 
property. 

Appellee  followed  up  the  foregoing  allegations  with  a  series  of 
charges  of  violations  on  the  part  of  the  defendants  of  their  contracts  of 
August  22,  1895,  among  others,  that  said  Ball  and  Botsford  repre- 
sented, warranted  and  guaranteed  to  plaintiff  that  in  the  purchase  of 
cotton  the  defendant  Hubbard  City  Gin  and  Compress  Company  should 
incur  no  risk  whatever  on  account  of  the  fluctuations  in  the  market; 
that  appellee  objected  to  said  feature  of  the  contract  at  the  time  it  was 
presented  to  him,  but  that  he  was  fully  assured  by  said  defendants  and 
the  improvement  company  that  cotton  would  be  sold  and  placed  as  soon 
as  bought,  meaning  that  future  contracts  would  be  sold  against  the 
purchase  of  spot  cotton ;  that  about  two  thousand  bales  of  cotton  ginned 
and  compressed  at  the  plant  had  not  been  disposed  of,  but  were  still  on 
hand  (which  on  the  trial  was  proven  to  have  been  utterly  false),  and 
that  by  reason  of  the  failure  of  the  press  to  work  and  the  failure  of 
the  defendants  to  dispose  of  the  cotton  on  the  days  as  purchased,  and  to 
sell  against  the  future  market,  and  to  avoid  all  risk  of  fall  in  prices 
and  speculations  in  the  cotton  market,  that  the  improvement  company 
claimed  an  indebtedness  or  charge  against  the  Hubbard  City  Gin  and 
Compress  Company  of  more  than  $20,000,  resulting  from  losses  in  the 
operation  of  the  plant,  which  defendants  had  guaranteed  should  be  suc- 
cessfully and  properly  operated;  that  the  said  improvement  company 
obligated  itself  to  erect  all  necessary  buildings  for  the  management  of 
the  property  and  protection  of  the  same,  yet  had  negligently  failed  to 
provide  storage  room  for  cotton,  so  that  to  the  cotton  bought  and  ac- 
cumulated at  the  plant  for  the  purpose  of  ginning  great  and  irreparable 
damage  has  been  sustained,  to  the  extent  of  several  thousand  dollars. 

Appellee  further  alleged  failure  on  the  part  of  defendants  to  comply 
with  their  alleged  obligations  of  the  contract  of  August  22,  1895,  im- 
material to  be  here  stated,  as  it  will  be  necessary  for  the  court  to  read 
carefully  the  long  petition  in  order  to  pass  upon  appellants*  general 
demurrer. 

To  the  original  petition  appellants  and  defendants  below  filed  their 
second  amended  original  answer,  in  which  they  demurred  generally  to 
the  bill  of  appellee.  The  demurrer  was  overruled  by  the  trial  court, 
to  which  a  bill  of  exceptions  was  taken.  After  the  general  denial  spe- 
cial answers  were  interposed  to  appellee's  bill,  as  follows:  (1)  That 
appellee.  Collier,  was  manager  of  the  Hubbard  City  Gin  and  Compress 
Company  upon  the  ground  from  the  date  of  its  completion  until  the 
bringing  of  his  suit,  and  that  if  injury  resulted  to  him  the  same  was 
caused  by  his  ovm  neglect  and  mismanagement.  (2)  That  after  exe- 
cuting the  agreement  of  August  22,  1895,.  hereinafter  to  be  explained, 
appellee,  by  divers  acts,  ratified  and  confirmed  these  contracts,  and  the 
appellants  were  led  to  advance  money  and  co-operate  with  appellee  in 
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the  conduct  of  the  business,  and  to  pay  purchase  money  upon  the  prop- 
erty described  in  his  bill;  whereby  said  contracts  were  ratified  and  con- 
firmed by  appellee.  (3)  The  American  Cotton  Company  claimed  by 
pleading  over  against  appellee  the  title  to  the  property  in  controversy, 
and  prayed  for  damages  in  the  sum  of  $3000,  by  reason  of  appellee's 
having  taken  down  and  removed  the  machinery  of  the  defendants  fur- 
nished under  the  contract  of  August  22,  1895. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendants  have  appealed.  The  record  testimony  consisted  of  (1)  con- 
tract of  August  22,  1895,  between  the  American  Cotton  Bale  Improve- 
ment Company,  called  the  "St.  Louis^'  or  "improvement  company,'*  by 
Chas.  H.  Botsford,  vice-president,  and  plaintiff,  W.  A.  Collier.  The 
material  parts  of  this  contract  dre  substantially  set  out  in  the  petition, 
and  by  its  terms  the  Hubbard  City  Gin  and  Compress  Company  was  to 
be  chartered  and  organized  with  a  capital  of  $10,000,  of  which  the 
American  Cotton  Bale  Improvement  Company  was  to  have  fifty-one 
shares  and  W.  A.  Collier  forty-nine  shares,  each  share  of  the  face  value 
of  $100.  (2)  Deed  from  W.  A.  Collier  and  wife  to  the  Hubbard  City 
Gin  and  Compress  Company,  dated  January  30,  1896,  conveying  the 
land  upon  which  the  gin  plant  described  in  the  petition  was  situated. 
(3)  Deed  from  W.  A.  Collier  and  wife  to  the  Hubbard  City  Gin  and 
Compress  Company  dated  March  4,  1896,  conveying  part  of  block  86, 
upon  which  the  tank  was  situated.  (4)  Deed  from  the  Hubbard  City 
Gin  and  Compress  Company  to  the  American  Cotton  Company  con- 
veying both  of  the  above  parcels  of  land,  including  the  houses,  improve- 
ments, and  machinery  thereon.  The  facts  sufficiently  appear  in  the 
opinion. 

Opinion. — 1.  Appellants  have  assigned  as  error  the  action  of  the 
court  in  overruling  their  general  demurrer  to  the  plaintiff's  petition. 
It  is  contended  that  the  court  erred  for  the  reason  that  no  cause  of  action 
is  shown  against  the  Hubbard  City  Gin  and  Compress  Company,  D.  0. 
Ball,  and  C.  H.  Botsford,  and  hence  they  were  not  necessjary  or  proper 
parties  to  the  suit.  The  petition  charges  all  of  the  defendants  with  a 
conspiracy  to  deprive  plaintiff  of  his  property.  It  charges  that  Bots- 
ford and  Ball  were  officers  of  and  represented  the  American  Cotton 
Bale  Improvement  Company,  and  that  Botsford,  as  the  agent  of  said 
company,  made  certain  false  statements  and  representations  to  plaintiff 
to  induce  him  to  sign  the  contract  of  August  22,  1895.  It  alleges  fraud 
in  the  procurement  of  the  contract,  and  further  alleges  that  there  was 
no  consideration  for  the  deeds  executed  by  plaintiff  to  the  Hubbard  City 
Gin  and  Compress  Company,  and  sought  to  have  said  deeds  canceled. 
The  parties  named  were  proper  parties  to  the  suit  and  the  court  did  not 
err  in  so  holding.  Silberbcrg  v.  Pierson,  75  Texas,  289 ;  Berry  v.  House, 
1  Texas  Civ.  App.,  5G2.  Nor  was  there  error  in  overruling  the  demurrer 
on  the  ground  that  the  representations  alleged  by  plaintiff  to  have  been 
the  inducement  moving  him  to  execute  the  contract  of  August  22,  1895, 
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and  the  deeds  of  January  20  and  March  4,  1896,  were  opinions  and 
expressions  of  future  transactions.  The  petition  alleged  representations 
made  to  the  appellee  by  defendants  as  to  the  quality  and  capacity  of 
the  new  presses,  the  merchantable  quality  of  the  cotton  to  be  pressed  by 
the  new  system,  the-saving  to  be  made  in  the  reduction  of  freight  rates, 
the  process  of  pressing  the  cotton  by  the  new  method  had  passed  the 
experimental  stage,  and  other  allegations  of  facts  purporting  to  be 
within  the  knowledge  of  the  party  making  them,  and  upon  which  plain- 
tiff relied  and  which  was  the  inducement  for  him  to  enter  into  the 
contract  sought  to  be  annulled.  The  representations  set  out  in  the 
petition  and  which  are  alleged  to  be  the  inducement  for  entering  into 
the  contract  are  stated  as  facts  then  existing  upon  which  plaintifE  was 
authorized  to  rely.  If,  however,  the  representations  had  reference  to 
what  defendants  would  do  in  the  future  and  were  the  inducement  for 
the  execution  by  plaintiif  of  the  contract,  he  could  avoid  the  contract  if 
such  representations  were  false  and  at  the  time  they  were  made  defend- 
ants knew  the  same  would  not  be  performed.  Henderson  v.  Railway, 
17  Texas,  560;  Greenwood  v.  Pierce,  58  Texas,  130;  Railway  v.  Jones, 
82  Texas,  156;  Railway  v.  Titterington,  84  Texas,  215;  Railway  v. 
Tittman,  4  Texas  Civ.  App.,  172. 

'  2.     It  is  contended  under  the  second  and  fourth  assignments  of  error 
that  the  court  erred  in  refusing  to  set  aside  the  verdict  and  judgment 
because  the  paper  title  of  the  defendant  the  American  Cotton  Company 
vested  title  in  it  to  all  of  the  property  in  controversy  and  the  evidence 
failed  to  show  any  fraud  on  the  part  of  any  one  of  the  defendants. 
There  was  a  sharp  conflict  in  the  evidence  on  nearly  all  of  the  material 
issues.     There  was  evidence  tending  to  support  each  material  allegation 
in  the  petition  sufficient  to  justify  the  jury  in  returning  the  verdict  they 
did.     At  the  time  of  the  making  of  the  contract  of  August  22,  1895, 
the  system  for  pressing  cotton  in  a  round  bale  was  new.     The  plaintiff 
was  not  informed  as  to  the  degree  of  perfection  the  system  had  reached 
or  as  to  whether  it  was  a  success.     The  evidence  clearly  shows  that  it 
was  represented  to  plaintiff  that  the  Bessonette  system  had  been  thor- 
oughly experimented  with  and  that  it  could  be  successfully  adopted,  and 
that  it  had  passed  beyond  the  experimental  stage  and  was  a  known  fact, 
and  that  it  would  be  the  means  of  saving  five  or  six  dollars  on  each  bale 
of  cotton  pressed  by  that  system.     Anderson,  the  manager  of  one  of  the 
divisions  of  the  defendant,  testified  that  the  bale  made  by  the  round-bale 
system  in  1895  had  no  advantage  over  the  square  bale.     The  cost  was 
practically  the  same,  and  in  substance  his  testimony  is  that  there  was  no 
saving,  and  there  was  testimony  that  it  had  not  passed  the  experimental 
stage^  and  that  the  system  was  not  perfected  until  some  time  thereafter. 
There   was  evidence  that  there  were  mechanical  defects  in  the  press 
which  prevented  the  same  from  performing  its  work  as  it  should.     It 
was  shown  that  plaintiff  had  not  in  fact  received  any  stock  in  the  Hub- 
bard City  Gin  and  Compress  Company  or  the  American  Cotton  Com- 
pany. .  The  $4900  in  stock  which  he  should  have  received  in  the  former 
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company  was  held  by  that  company  to  secure  it  against  the  vendor's 
lien  on  that  part  of  block  86  conveyed  by  Collier  and  wife  to  said  com- 
pany on  March  4,  1896.  This  lien  was  paid  off  by  the  American  Cotton 
Company,  and  it  seems  that  company  holds  the  stock  to  which  plaintiff 
was  entitled  asserting  a  right  thereto  by  reason  of  such  payment.  We 
conclude  that  the  testimony  was  amply  sufficient  to  support  the  verdict 
and  judgment,  and  the  above  contention  of  appellant  is  without  merit, 

3.  In  appellants'  fifth,  sixth,  and  seventh  assignments  of  error  it  is 
contended  that  the  court  erred  in  admitting  in  evidence  the  testimony 
of  J.  A.  Collier,  that :  "I  remember  being  present  when  my  father  and 
Botsford  had  a  conversation.  I  remember  a  statement  Mr.  Botsford 
made  in  connection  with  the  new  business.  He  said,  'We  have  a  new 
thing,  and  it  has  been  tested,  and  all  we  have  to  do  when  we  get  the 
plant  is  to  go  to  work.'  He  says,  'It  is  a  good  thing,  and  it  is  a  go,  and 
there  will  be  no  experiment  about  it.  All  we  have  to  do  is  to  put  it  up 
and  go  to  making  money.'  He  said  that  'He  would  make  from  three  to 
seven  dollars  a  bale  on  it;  that  this  saving  would  be  made  in  various 
ways,  from  bagging  and  ties,  freight  rates,  no  commissions  to  take  out, 
no  middlemen's  profits;  that  he  would  get  a  better  price  in  the  market 
for  cotton  over  other  cotton;  that  we  would  save  compress  fees;  that 
the  outfit  he  was  putting  in  would  make  the  saving  for  the  business  if 
it  was  entered  into.'  That  these  statements  were  made  before  any  con- 
tract was  signed."  It  is  insisted  that  this  evidence  was  inadmissible, 
because  parol  evidence  of  antecedent  or  contemporaneous  conversation 
and  representations  is  inadmissible  to  contradict,  take  from,  or  very  the 
terms  of  a  complete  written  instrument.  The  court  did  not  err  in  over- 
ruling the  objection  to  the  testimony.  The  evidence  was  not  offered  to 
very  the  terms  of  the  contract.  It  was  admissible  to  show  that  the 
plaintiff  was  induced  to  make  the  contract  through  fraudulent  repre- 
sentations made  to  him  by  defendant's  agents  which  they  knew  or  ought 
to  have  known  were  not  true,  and  which  were  made  for  the  purpose  of 
deceiving  him. 

4.  It  is  contended  by  appellants  in  their  ninth,  tenth,  eleventh,  and 
twelfth  assignments  of  error  that  appellee,  having  been  fully  informed 
of  the  mechanical  operations  of  the  machinery  prior  to  the  making  of 
his  deeds  of  January  20  and  March  4,  1896,  and,  on  April  32,  1896, 
informed  that  the  Hubbard  City  Gin  and  Compress  Company  was 
indebted  to  the  American  Cotton  Bale  Improvement  Company  in  the 
sum  of  about  $20,000,  and  having  voted  in  a  meeting  of  the  stock- 
holders of  the  Hubbard  City  Gin  and  Compress  Company  held  on 
April  22,  1896,  to  convey  the  property  in  controversy  to  the  AmericaB 
Cotton  Company  and  to  take  stock  in  the  American  Cotton  Company  in 
lieu  of  his  stock  in  the  Hubbard  City  Gin  and  Compress  Company,  and 
tliereafter,  by  letter  dated  May  25,  1896,  indicated  his  willingness  and 
desire  to  continue  operating  the  plant  at  Hubbard  City  under  the  round- 
bale  system,  must  be  held  to  have  ratified  his  contract  of  August  22, 
1895,  and  his  two  deeds  above  mentioned.     After  the  making  of  the 
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contract  of  August  22,  1895,  Collier  continued  to  operate  the  square-bale 
plant  until  November  1,  1895,  when  it  was  changed  and  the  round-bale 
press  was  installed  in  his  gin  plant.  The  plainti£f  operated  this  system 
until  December  23,  1895,  when  it  was  shut  down.  It  was  represented 
to  plaintifE  by  Botsford  that,  as  a  part  of  the  plans  of  operating  the 
plant  when  first  established,  they  would  buy  cotton  in  the  seed  from  the 
farmers.  To  this  plaintiff  objected  on  the  ground  that  he  did  not  want 
to  buy  cotton  and  hold  it  for  speculation.  He  was  told  that  they  would 
take  no  chances  on  the  fluctuations  of  the  market  in  cotton;  that  they 
would  hedge  against  the  purchase  of  cotton  by  selling  against  the 
cotton  as  fast  as  it  was  bought  by  him.  That  he  proceeded  to  buy  cotton 
in  the  seed  before  the  press  was  put  in  and  ready  for  operation.  No 
sales  were  made  by  defendants  against  the  cotton  so  bought.  There 
was  a  meeting  of  the  stockholders  of  the  Hubbard  City  Gin  and  Com- 
press Company  held  at  Waco  on  April  22,  1896.  Plaintiff  was  present. 
It  was  there  proposed  to  transfer  the  property  of  the  Hubbard  City  Gin 
and  Compress  Company  to  the  American  Cotton  Company.  Plaintiff 
objected.  He  complained  that  the  press  did  not  work  properly.  He 
was  told  that  defendants  would  carry  it  over  his  head.  He  was  told 
that  they  would  put  in  a  new  press  for  the  next  year,  improved  and 
different  entirely  from  the  old  one.  Plaintiff  was  shown  a  statement 
showing  a  loss  of  $20,000  on  the  sales  of  cotton  for  the  season  of  1895. 
The  statement  did  not  give  any  items,  but  was  simply  a  general  state- 
ment giving  the  result  of  cotton  sales.  After  this  plaintiff  voted  for 
the  transfer  of  the  property  to  the  American  Cotton  Company.  The 
evidence  shows  that  at  that  time  Collier  did  not  know  of  the  business 
methods  of  defendants;  he  had  no  knowledge  of  the  business  dealings 
for  the  year  1895  except  the  general  statement  that  there  had  been  a 
loss  of  over  $20,000  on  cotton  sales.  On  May  25,  1896,  J.  A.  Collier, 
for  his  father,  W.  A.  Collier,  wrote  a  letter  to  D.  C.  Ball,  president  of 
the  American  Cotton  Company,  as  follows :  "While  we  have  the  utmost 
confidence  in  the  business,  we  are  at  a  loss  as  to  whether  it  is  going  to 
be  worth  anything  to  us  or  not.  You  see  we  are  absolutely  in  the  dark 
as  to  why  the  work  is  not  going  on.  It  is  true  you  have  been  very  kind 
to  us  in  writing  us  promptly,  and  while  we  have  been  encouraged  much 
at  times,  it  seems  now  that  we  are  burning  daylight.  Understand  this 
is  a  matter  of  living  with  us.  Accumulation  is  far  beyond  our  expecta- 
tion. So,  you  see,  we  have  intrusted  into  the  hands  of  the  company 
our  only  means  of  support.  Hence  it  does  not  seem  asking  too  much 
that  you  post  us  on  the  business  of  the  company  just  as  far  as  we  are 
dependent  on  the  company.  Things  that  do  not  concern  us,  we  do  not 
care  anything  about.  But  we  should  like  to  know  why  the  company's 
meeting  has  been  deferred  from  time  to  time  and  if  the  business  is  in 
danger  by  any  important  question  that  has  not  been  settled,  it  does  not 
s^m  out  of  place  for  us  to  know  it,  for  I  am  sure  that  if  the  business 
is  as  represented  to  us  it  is  greatly  to  our  interest  to  stick  to  it,  which 
VoL  30  avil— 8. 
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we  intend  to  do  until  we  are  made  to  believe  otherwise.  Hoping  you 
will  favor  us  with  encouraging  information  soon,  I  am,  yours  truly, 
J.  A.  Collier.'^ 

This  letter  was  written  in  behalf  of  the  appellee.  The  reply  of  appel- 
lant, D.  C.  Ball,  to  the  above  letter,  of  date  May  28,  1896,  among  other 
things  contained  encouraging  information  concerning  the  objects,  pros- 
pects, and  purposes  of  the  new  scheme.  That  their  foundry  at  Chicago 
was  actively  at  work ;  important  changes  had  been  made  in  the  handling. 
They  expected  to  run  the  Hubbard  City  plant  full  capacity  and  put  in 
new  plants,  etc.,  and  stated  further,  "I  do  not  think  you  are  making  a 
mistake  in  maintaining  your  confidence  in  the  round  bale,  as  we  do. 
(Signed)  The  American  Cotton  Bale  Imp.  Co.,  D.  C.  Ball,  President" 
Ball,  as  president  of  the  American  Cotton  Bale  Improvement  Company, 
on  June  20,  1896,  among  other  things,  wrote  appellee  as  follows :  "After 
quite  a  delay,  which  I  regret  very  much,  I  finally  have  been  able  to  get 
at  preparing  the  papers  you  want,  and  we  send  you  to-day  by  express 
all  those  papers  on  the  operation  of  the  business  for  the  past  season, 
which,  taken  with  the  records  you  have  there,  will  enable  you  to  go 
through  and  locate  everything  with  regard  to  the  business.  Anything, 
however,  that  you  do  not  get  from  these  and  that  you  want  further  in 
the  way  of  information  and  explanation,  please  let  us  know  and  we 
will  be  glad  to  supply  it  to  you."  And  further,  "I  am  sorry  to  have 
delayed  you  so  long  in  the  getting  of  these  papers,  but  you  understand 
what  an  amount  of  hard  work  I  have  had  upon  me,"  etc.  "We  will  in 
ample  time  shape  up  everything  at  the  plants  ♦  *  *  and  put  up 
sufficient  additional  plants  to  enable  us  to  do  a  large  business,"  etc  i 

"It  does  no  good,  but  on  the  contrary  usually  harm,  to  recall  past  mis-  ^ 

takes  in  the  way  of  blame,  so  we  must  do  none  of  that."    "As  to  the  j 

question  of  the  cotton  being  merchantable,  there  is  no  question  about  it 
As  a  matter  of  fact,  there  was  in  proportion  a  far  bigger  demand  for  the 
round  bale  cotton  than  for  any  other  sort."  "I  took  the  stand  from 
the  start  that  we  should  protect  your  interest;  that  you  had  gone  into 
this  thing  in  good  faith  with  us,  and  while  we  had  kept  good  faith  with 
you  in  every  way,  it  was  a  matter  of  mutual  loss."  There  is  evidence 
that  plaintiff  had  attempted  to  get  information  as  to  the  business  for 
1895,  but  had  failed  until  he  received  the  statements  contained  in  the 
letter  from  Ball,  on  June  20th.  It  was  then  for  the  first  time  that 
plaintiff  discovered  the  condition  of  the  business.  He  promptly  insti- 
tuted this  suit  to  set  aside  the  transaction.  The  court  instructed  the 
jury  to  the  effect  that  if  they  believed  from  the  evidence  that  W.  A. 
Collier,  with  full  knowledge  of  the  facts  and  wrongs  done  him,  if  any, 
after  the  execution  of  the  contract  of  August  22,  1895,  and  the  con- 
tract of  April  22,  1896,  ratified  and  confirmed  said  contracts,  then 
they  should  find  for  the  defendants.  The  effect  of  their  finding  is  that 
Collier  did  not  ratify  said  contracts,  and  the  evidence  is  sufficient  to 
support  their  finding  in  this  respect. 

5.     The  above  clause  of  the  court's  charge  on  ratification,  it  is  con- 
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tended,  is  erroneous,  in  that  it  is  insisted  that  if  Collier  ratified  the 
contract  of  August  22,  1895,  and  the  deeds  of  January  30  and  March  4, 
1896,  he  could  not  recover  even  though  he  may  not  have  ratified  the 
contract  of  April  22,  1896.  The  contention  is  without  merit.  ThiB 
defendants'  answer,  in  which  they  plead  ratification,  alleged  "that  after 
the  execution  of  the  contract  of  August  22,  1895,  and  after  the  execu- 
tion of  the  contract  of  the  22d  day  of  April,  1896,  the  said  Collier,  by 
divers  and  sundry  acts,  ratified  and  confirmed  said  contracts,*'  etc.  The 
charge  of  the  court  followed  the  pleading  and  clearly  submitted  the 
issue  therein  presented. 

6.  Appellants'  sixteenth,  seventeenth,  and  eighteenth  assignments  of 
error  complain  of  the  action  of  the  court  in  excluding  certain  testimony 
offered  by  the  defendant.  It  was  sought  to  prove  by  the  witness,  A.  T, 
Rose,  the  manner  in  which  the  round  bale  was  at  the  present  time 
presented  to  the  ginners  and  what  claims  were  made  for  it.  The  objec- 
tion was  made  that  it  was  not  shown  that  the  present  press  was  like  the 
one  that  Collier  had.  The  case  was  tried  in  October,  1900,  and  the 
question  had  reference  to  that  time.  The  transaction  out  of  which  this 
suit  arose  took  place  in  1895,  and  the  undisputed  evidence  is  that  at  the 
time  of  the  trial  there  had  been  improvements  made  in  the  press  and 
system  since  1895.  There  was  no  error  in  sustaining  the  objection  to 
the  testimony.  The  witness,  T.  A.  Bolt,  was  asked  what  saving,  if  any, 
was  there  to  the  farmers  in  handling  cotton  in  the  round  bale  compared 
with  the  square  bale.  This  testimony  was  not  admissible  for  the  same 
reason,  and  for  the  further  reason  that  it  was  immaterial.  Collier  was 
asked  on  cross-examination :  "Do  you  know  how  many  of  these  round- 
bale  presses  there  are  all  over  the  country  ?*'  The  question  was  objected 
to  as  immaterial  and  the  objection  was  sustained.  In  this  there  was 
no  error. 

7.  It  is  contended  that  the  verdict  is  insufficient  to  support  the  judg- 
ment, in  that  it  depends  upon  evidence  to  make  it  certain,  and  refers 
to  a  deed  dated  March  4,  1896,  for  description  of  that  property  in  block 
86  found  for  the  American  Cotton  Company,  and  no  such  deed  is 
described  in  the  pleadings  and  no  reference  is  made  to  the  pleadings. 
The  verdict  was  as  follows :  '^e  the  jury  find  for  the  plaintiff  except 
as  to  block  86,  as  described  in  deed  dated  4th  day  of  March,  1896,  and 
as  to  said  part  of  block  86,  we  find  for  the  defendant  the  American 
Cotton  Company."  The  evidence  shows  that  there  was  a  vendor's  lien 
for  $3000  against  W.  A.  Collier  for  that  part  of  block  86  conveyed  by 
him  to  the  Hubbard  City  Gin  and  Compress  Company  upon  which  the 
tank  was  located.  The  lien  was  paid  off  by  the  defendant  the  American 
Cotton  Company,  and  represented  the  market  value  of  the  property. 
The  court  instructed  the  jury  as  follows :  "You  are  instructed  that  the 
proof  shows  that  the  consideration  for  part  of  block  86  described  in  the 
deed  from  W.  A.  Collier  and  wife  to  the  Hubbard  City  Gin  and  Com- 
press Company,  of  date  March  4,  1896,  was  furnished  by  the  American 
Cotton   Bale   Improvement   Company,   and   for   this   reason   you   are 


116  30  Texas  Civil  Appeals  Reports. 

instrvucted  that  regardless  of  the  other  issues  of  this  case  that  as  to  this 
piece  of  property  to  find  a  verdict  for  the  American  Cotton  Company." 
The  description  of  tlie  land  in  the  deed  from  W.  A.  Collier  and  wife 
to  the_Hubbard  City  Gin  and  Compress  Company  read  in  evidence, 
purporting  to  convey  part  of  block  86,  is  substantially  the  same  descrip- 
tion as  the  one  given  in  the  petition  and  fully  identifies  the  property  as 
being  the  same  as  is  set  out  in  the  pleading.  The  judgment  follows  the 
description  as  contained  in  the  petition  and  in  the  deed.  The  verdict 
was  sufficient  to  support  the  judgment.  Morrison  v.  Van  Bibber,  25 
Texas  Supp.,  153;  Wood  v.  Welder,  42  Texas,  396. 

8.  It  is  contended  under  the  twenty-fifth  assignment  of  error  that 
the  court  erred  in  its  charge  in  failing  to  instruct  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff  to  establish  by  a  preponderance 
of  evidence  the  allegations  contained  in  the  petition.  There  was  no 
distinct  charge  by  the  court  that  the  burden  of  proof  was  on  plaintiff, 
but,  considering  the  charge  as  a  whole,  it  clearly  appears  that  the  burden 
of  proof  is  upon  plaintiff  to  establish  by  evidence  the  facts  upon  which 
he  sought  to  recover. 

Finding  no  error  in  the, record,  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


J.  M.  Lybrand  v.  H.  Puller, 

Decided  June  28,  1902. 

1.— Homestead— Segregation— Renting. 

Though  the  renting  out  of  a  lot  forming  part  of  the  homestead  may  con- 
stitute a  segregation,  yet  where  the  owner,  his  house  on  the  other  lot  being 
afterwards  burned,  moves  onto  the  lot  so  rented,  and  uses  it  for  homestead  pur- 
poses, this  restores  the  homestead  character. 

2.— Notes— Maturity— Failure  to  Pay  First  of  Series— Notice— Defense  of  Home- 
stead. 
Where  each  of  a  series  of  notes  stipulates  that  a  failure  to  pay  any  note 
at  maturity  shall  mature  all,  a  purchaser  of  the  notes  after  one  has  matured 
is,  as  to  all  of  them,  a  purchaser  after  maturity;  and  all  the  notes  being  se- 
cured together  by  a  vendor's  lien,  the  purchsiser  is  charged  with  notice  of  home- 
stead rights  existing  as  a  defense  against  them  all. 

8.— Homestead— Loan— Simulated  Sale — ^Void  Lien. 

Where  a  vendor's  lien  is  created  by  a  simulated  sale  and  conveyance  of  the 
homestead,  made  without  consideration,  and  merely  to  permit  the  grantor  to 
raise  money  on  the  lien  notes  given  for  the  purchase  price,  such  lien  will  not 
be  enforced  in  favor  of  one  who  purchased  the  notes  after  maturity  as  against 
an  assertion  of  the  homestead  right. 

4. — Same — ^Estoppel. 

See  facts  held  not  to  estop  the  owner  from  asserting  his  homestead  right 
as  against  such  purchaser  of  the  notes  after  maturity. 

Appeal  from  the  District  Court  of  Van  Zandt  County.     Tried  below 
before  Hon.  J.  6.  Russell. 
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Kearby  <6  Kearby,  for  appellant. 

H.  G,  Robertson  and  W.  B.  Wynne,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  was  an  ordinar)'  suit  of 
trespass  to  try  title  and  for  damages,  instituted  by  appellee  March  9, 
1899,  against  appellant.  The  petition  was  regular  in  form.  Appellant 
answered  by  general  denial,  plea  of  not  guilty,  and  specially  plead  that 
the  property  in  controversy  was  the  homestead  of  himself  and  family; 
that  appellee  (plaintiff  below)  was  asserting  title  to  said  property  by. 
virtue  of  Inesne  conveyances  from  appellant,  and  especially  by  virtue 
of  a  deed  from  this  appellant  to  one  R.  N.  Lybrand ;  that  said  deed  was 
nidi  and  void ;  was  a  pretended,  fictitious  sale  of  said  property  which  ^ 
was  executed  without  any  consideration,  either  good  or  valuable;  that 
the  consideration,  if  any,  for  said  deed,  had  wholly  failed.  Appellant 
prayed  that  said  deed  be  canceled,  and  that  he  be  quieted  in  his  title 
and  possession. 

Appellee  replied  and  plead  that  he  was  a  bona  fide  purchaser  for 
value,  and  that  appellant  was  estopped  from  asserting  his  homestead 
claim  by  reason  of  certain  declarations  of  appellant.  Trial  was  had 
before  the  court  without  a  jury,  which  resulted  in  a  judgment  for 
appellee  for  a  part  of  the  property  sued  for,  from  which  judgment 
appellant  in  open  court  gave  notice  of  appeal,  and  has  regularly  per- 
fected his  appeal  to  this  court. 

The  trial  court  filed  the  following  conclusions  of  fact : 

""(1)     On  the  —  day  of ,  1896,  J.  M.  Lybrand,  joined  by  his 

wife,  Nettie  Lybrand,  made  their  joint  deed  to  R.  N.  Lybrand,  whereby 
they  conveyed  to  him  the  following  described  land:  Part  of  block  2, 
Nixon's  northeast  addition  to  Wills  Point,  Texas,  as  shown  by  the 
official  map  of  said  town,  and  more  particularly  described  as  follows, 
to  wit:  Beginning  at  the  N.  W.  comer  of  J.  E.  Owen's  lot;  thence  S. 
4:y2  W.  150  feet;  thence  N.  851/2  W.  100  feet;  thence  N.  4y2  E.  150 
feet;  thence  S.  4^^  E.  100  feet  to  the  place  of  beginning.  This  deed 
was  properly  acknowledged,  and  was  filed  for  record  with  the  proper 
officer  of  Van  Zandt  County  on  the  14th  day  of  August,  1896,  and  the 
deed  bears  date  on  its  face  July  1,  1896. 

^'(2)  Prior  to  the  execution  of  this  deed,  J.  M.  Lybrand  alone  made 
a  deed  to  R.  N.  Lybrand,  in  which  he  conveyed  to  him  the  same  prop- 
erty. When  this  first  deed  was  executed  R.  N.  Lybrand  executed  and 
delivered  to  J.  M.  Lybrand  three  promissory  notes  for  $300  each,  and 
due  respectively  on  January  1,  1897,  January  1,  1898,  and  January  1, 
1899,  and  these  notes  on  their  face  expressly  retain  the  vendor's  lien 
upon  the  land  described  in  paragraph  1,  above,  and  provide  on  their 
face  that  a  failure  to  pay  either  of  them  at  maturity  should  mature  all 
of  them  remaining  unpaid. 

'^(3)  These  notes  were  endeavored  to  be  placed  with  one  Kennedy 
by  J.  M.  Lybrand,  and  Kennedy  objected  to  them  because  the  wife  of 
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J.  M.  Lybrand  had  not  joined  in  the  deed,  and  thereupon  J.  M.  Lybrand 
and  his  wife,  Nettie  Lybrand,  made  the  deed  first  mentioned. 

"(4)  The  deed  from  J.  M.  Lybrand  and  his  wife,  Nettie  Lybrand, 
to  R.  N.  Lybrand  properly  describes  the  three  notes  aforesaid,  and 
recites  that  it  was  executed  by  the  grantors  in  consideration  of  the  said 
three  notes  and  $150  in  cash,  and  declares  that  each  of  those  notes 
retains  a  vendor's  lien  on  the  land  conveyed  to  secure  their  payment. 
Puller  knew  nothing  of  the  first  deed,  nor  that  the  second  deed  was 
made  on  any  date  other  than  shown  in  its  face. 

^'(5)  R.  N.  Lybrand  really  paid  nothing  for  the  land  conveyed  to 
him  by  the  said  deeds.  The  land  was  conveyed  to  him  by  J.  M.  Lybrand 
and  wife,  and  he  executed  and  delivered  the  notes  to  J.  M.  Lybrand,  and 
the  purpose  to  be  accomplished  by  all  the  parties  to  the  transactions 
was  to  enable  the  said  J.  M.  Lybrand  to  use  the  said  notes  for  the  pur- 
pose of  raising  money  by  selling  or  hypothecating  said  notes.  J.  M. 
Lybrand  made  attempts  to  use  said  notes  frequently  before  they  were 
delivered  by  him  to  the  plaintiff.  Fuller. 

"(6)  Some  time  prior  to  the  2d  day  of  May,  1898,  J.  M.  Lybrand 
was  holding  for  said  Puller  some  shares  of  bank  stock;  said  stock  had 
been  left  by  Puller  with  Lybrand  for  safe  keeping;  Lybrand  pledged 
this  stock  to  parties  in  St.  Louis  as  security  for  a  sum  of  money  bor- 
rowed there  by  him  (Lybrand),  and  the  debt  which  the  bank  stock  was 
so  pledged  to  secure  amounted  to  about  $3000.  H.  Fuller  diecovered 
the  use  which  had  been  made  of  the  bank  stock  by  J.  M.  Lybrand;  he 
also  was  informed  that  the  bank  stock  was  to  be  sold  in  a  few  days  after 
the  discovery,  by  the  parties  in  St.  Louis,  to  pay  said  Lybrand's  debt 
for  which  it  had  been  hypothecated.  In  order  to  protect  this  bank 
stock  and  prevent  the  sale  in  St.  Louis  to  pay  J.  M.  Lybrand^s  debt,  H. 
Puller  was  compelled  to  pay  said  Lybrand^s  debt  to  the  St.  Louis  par- 
ties, amounting  to  about  $3000;  Lybrand  agreed  to  secure  Puller  for 
this  outlay  of  money,  and  on  the  2d  day  of  May,  1898,  J.  M.  Lybrand, 
for  the  purpose  of  securing  Fuller  in  the  amount  of  said  debt  in  St. 
Louis,  which  Puller  was  compelled  to  pay  as  aforesaid,  executed  and 
delivered  to  Puller  a  bill  of  sale,  in  which  he  conveyed  to  him,  among 
other  things,  the  three  vendor's  lien  notes  aforesaid  of  R.  N.  Lybrand, 
and  having  indorsed  said  notes  in  blank,  J.  M.  Lybrand  delivered  them 
to  H.  Fuller.  This  last  instrument  mentioned,  which  appears  on  its 
face  to  be  a  bill  of  sale,  was  really  executed  for  the  purpose  of  securing 
Fuller  in  the  payment  of  J.  M.  Lybrand's  said  debt  to  the  St.  Louis 
parties. 

"(7)  H.  Fuller  sued  R.  N.  Lybrand  on  said  notes  and  to  foreclose 
the  said  vendor's  lien,  and  on  the  31st  day  of  October,  1898,  in  the 
District  Court  of  Van  Zandt  County,  obtained  judgment  against  R.  N. 
Lybrand  for  the  full  amount  of  said  notes,  together  with  a  foreclosure 
of  the  vendor's  lien  upon  the  land  described  in  the  deed  from  J.  M. 
Lybrand  and  wife  to  R.  N.  Lybrand,  and  this  judgment  has  been 
affirmed  by  the  Court  of  Civil  Appeals.     Upon  this  judgment  against 
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R.  N.  Lybrand  an  order  of  sale  was  issued,  and  by  virtue  thei*eof  the 
sheriff  of  Van  Zandt  County  sold  said  land  at  public  outcry  and  H. 
Fuller  became  the  purchaser  for  the  sum  of  $375,  and  it  was  conveyed 
to  him  by  the  sheriff  by  deed  under  the  powers  and  authority  aforesaid, 
and  the  amount  bid  credited  on  Lybrand^s  debt  to  Fuller.  At  this  sale 
J.  M.  Lybrand,  the  defendant,  had  public  announcement  made  that  he 
claimed  the  land  as  his  homestead;  that  he  never  in  point  of  fact  sold 
it  to  R.  N.  Lybrand,  and  that  the  consideration  for  said  notes  aforesaid 
had  failed. 

"(8)  About  1884  J.  M.  Lybrand  bought  the  land  in  controversy, 
together  with  another  lot.  No.  1,  lying  adjacent  thereto  on  the  west,  for 
homestead  purposes.  He  erected  a  residence  thereon,  which  he  occupied 
as  a  home  for  himself  and  family,  on  lot  No.  1,  and  upon  lot  No.  2,  in 
controversy,  he  built  his  barn,  and  used  said  lot  No.  2,  in  connection 
with  his  residence  lot,  for  homestead  purposes.  Lybrand  opened  a  nar- 
row laue  between  the  two  lots  which  was  used  as  a  passway  to  his  barn, 
but  was  also  used  by  the  public  with  his  permission,  as  a  passway  be- 
tween the  two  streets  on  the  north  and  south  of  said  lots,  and  the  whole 
of  the  two  lots  were  used  by  J.  M.  Lybrand  for  homestead  pujrposes 
continually  until  the  date  next  hereinafter  mentioned. 

"(9)  In  the  year  1896  J.  M.  Lybrand  erected  a  dwelling  on  lot 
No.  2,  which  he  surrounded  with  a  fence ;  this  residence  and  the  im- 
provements included  within  said  fence  embraced  all  of  said  lot  No.  2, 
except  the  portions  of  said  lot  used  by  said  Lybrand  for  use  as  his  bam 
and  bam  lot,  which  included  60x60  feet  of  said  lot  No.  2.  Immediately 
after  completing  said  residence  on  lot  No.  2,  said  Lybrand  rented  that 
portion  of  said  lot  covered  by  said  improvements  to  one  Weisenberger, 
and  that  portion  of  said  lot  was  thereafter  occupied  by  said  Weisen- 
berger as  a  fesidence,  and  during  the  time  said  residence  was  so  rented 
said  Lybrand  made  no  use  of  the  portion  of  said  lot  embraced  in  said 
improvements  for  homestead  purposes.  Weisenberger  was  in  possession 
of  said  lot  covered  by  said  improvements,  holding  as  the  tenant  of 
J.  M.  Lybrand  as  aforesaid,  at  the  time  the  deed  was  made  by  J.  M- 
Lybrand  and  wife  to  R.  N.  Lybrand  in  1896,  and  at  the  time  R.  N. 
Lybrand  executed  and  delivered  the  notes  to  J.  M.  Lybrand  in  1896. 

'*(10)  About  the  —  day  of  January,  1897,  the  residence  occupied 
by  J.  M.  Lybrand  as  a  home,  situated  on  lot  No.  1,  was  destroyed  by 
fire;  J.  M.  Lybrand  at  once  moved  into  the  house  on  lot  No.  2,  which 
had  been  occupied  by  said  Weisenberger,  and  from  the  date  after  he  so 
moved  into  said  house,  said  Lybrand  and  family  occupied  said  Weisen- 
berger house  as  a  home;  J.  M.  Lybrand  was  occupying  said  house  as  a 
home  for  himself  and  family  at  the  time  he  transferred  and  delivered 
said  notes  to  H.  Fuller  to  secure  the  amount  paid  by  Fuiler  to  the 
St.  Louis  parties,  and  at  the  time  said  J.  M.  Lybrand  moved  into  the 
said  Weisenberger  house  the  first  of  the  three  notes  aforesaid  was  past 
due  and  unpaid. 

''(11)     Fuller  had  been  an  intimate  friend  of  Lybrand,  and  was 
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familiar  with  Lybrand's  purchase  of  the  land,  and  knew  the  various 
uses  and  purposes  to  which  it  had  been  put  as  hereinbefore  set  out;  he 
knew  where  Lybrand's  first  house  was  situated ;  knew  of  the  erection  of 
the  tenant  house  and  its  rental  and  occupancy  by  Weisenberger  as  a 
home  and  its  subsequent  occupancy  by  J.  M.  Lybrand  as  a  home.  But 
at  the  time  Fuller  received  the  notes  from  Lybrand  he  had  no  notice 
that  the  conveyance  to  R.  N.  Lybrand  was  other  than  a  genuine  trans- 
action and  bona  fide  sale  to  R.  N.  Lybrand,  and  he  was  told  by  J.  M. 
Lybrand  that  the  conveyance  to  R.  N.  Lybrand  was  a  real  and  genuine 
sale,  and  that  the  property  embraced  in  that  deed  was  not  his  homestead, 
but  was  that  portion  of  the  lot  covered  by  the  improvements  rented  to 
Weisenberger." 

These  conclusions  are  adopted,  except  where  modified  by  the  facts 
set  out  in  the  opinion. 

Opinion. — Appellant  contends  that  the  judgment  is  not  supported  by 
the  evidence,  and  that  under  the  facts  as  found  by  the  trial  court,  judg- 
ment should  have  been  rendered  for  appellant.  It  is  shown  in  the 
conclusions  of  fact  that  the  two  lots  were  originally  acquired  by  J.  M. 
Lybrand  for  a  homestead,  and  that  they  were  so  used.  The  trial  court 
was  of  the  opinion  that  in  1896,  when  appellant  erected  the  house  on 
lot  No.  2  and  rented  the  same,  he  thereby  segregated  all  that  part  of  said 
lot  from  his  homestead  except  60x60  feet  at  the  rear  of  said  lot 
upon  which  his  bam  was  located.  This  house  was  occupied  by  a 
tenant  at  the  time  appellant  and  wife  executed  the  deed  for  the  property 
to  R.  N.  Lybrand  and  received  from  him  his  three  notes  purporting  to 
be  given  in  payment  for  the  lot.  If  it  be  conceded  that  these  facts 
operated  fts  a  segregation  and  an  abandonment  by  appellant  of  that  part 
of  the  homestead  described  in  the  deed  to  R.  N.  Lybrand,  still  it  does 
not  follow  that  at  the  time  appellee  acquired  the  notes  said  property  was 
not  appellants  homestead.  When  his  residence  on  lot  No.  1  was  de- 
stroyed by  fire  in  1897,  appellant  and  his  family  moved  into  the  house 
on  the  lot  in  controversy,  and  were  occupying  it  as  their  home  when 
appellee  acquired  the  notes.  The  conveyance  from  appellant  and  wife 
to  R.  N.  Lybrand  was  without  consideration.  It  was  not  intended  to 
pass  title  to  the  property.  Its  sole  purpose  was  to  enable  appellant  to 
borrow  money  on  the  notes  executed  by  R.  N.  Lybrand.  R.  N".  Lybrand 
did  not  claim  to  own  the  property.  Appellant  was  unable  to  borrow 
money  on  these  notes,  and  had  them  in  his  possession  when  he  moved 
upon  the  property  in  1897.  In  an  additional  conclusion  of  fact  the 
court  found  that  '^Lybrand  was  living  on  the  lot  with  his  family  as  a 
home  at  the  time  the  notes  were  transferred  to  Puller,  and  if  the  lot 
was  not  then  burthened  with  the  lien  of  said  notes  unier  the  circum- 
stances in  which  Fuller  obtained  them,  then  Lybrand  could  assert  home- 
stead claim  to  the  lot."  It  thus  appears  that  the  court  was  of  the  opin- 
ion that  it  was  the  intention  of  the  appellant  when  he  moved  on  the  lot 
in  controversy,  in  1897,  to  make  it  his  homestead,  and  that  it  became 
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such  subject  only  to  any  right  acquired  by  appellee  by  the  transfer  of 
the  notes  to  him.  The  quiestion  presented  is,  was  the  homestead  right 
of  appellant  subordinate  to  the  notes  and  vendor's  lien?  There  are 
cases  which  hold  that  a  purchaser  of  a  note  given  for  purchase  money 
in  an  apparent  sale  of  the  homestead  is  entitled  to  protection  as  against 
the  homestead  claim.  Graves  v.  Kinney,  66  S.  W.  Rep.,  293;  Hunt  v. 
Cooper,  63  Texas,  362 ;  Texas  Banking  Co.  v.  Tumely,  61  Texas,  365 ; 
Love  V.  Breedlove,  75  Texas,  649.  In  each  of  these  cases  the  groimds 
for  holding  the  homestead  right  subordinate  to  the-  note  and  lien  are 
stated  to  be  that  the  note  has  passed  into  the  hands  of  a  purchaser  for 
value  before  maturity  and  without  notice  of  any  failure  of  consideration. 
Graves  v.  Kinney,  supra. 

In  the  case  at  bar  the  notes  were  dated  July  1,  1896,  and  the  first  note 
matured  January  1,  1897,  the  second,  January  1,  1898,  and  the  third, 
January  1,  1899.  They  show  upon  their  face  that  they  were  given  as  a 
part  of  the  consideration  for  the  conveyance  from  J.  M.  Lybrand  and 
wife  to  R.  N.  Lybrand,  and  each  stipulated  that  the  failure  to  pay 
any  one  of  the  notes  when  due  should  mature  the  others.  When  ap- 
pellee acquired  the  notes  the  first  two  were  past  due,  and  the  third  had 
matured  by  contract  making  the  failure  to  pay  any  one  of  the  notes 
when  due  mature  the  others.  Thus  all  of  the  notes,  under  their  very 
terms,  were  past  due  when  they  were  conveyed  to  appellee.  Association 
V.  Stewart,  27  Texas  Civ.  App.,  299 ;  61  S.  W.  Rep.,  386. 

Again,  it  is  held  in  the  case  of  Harrington  v.  Claflin,  91  Texas,  295, 
that  where  several  notes  secured  by  a  lien  on  a  homestead  show  upon 
their  face  that  they  were  .given  as  parts  of  the  same  transaction  and  as 
installments  of  one  common  consideration,  the  first  being  overdue  when 
transferred  to  plaintiffs,  it  waa  sufficient  to  charge  them  with  notice  of 
the  defense  as  to  all  the  other  notes. 

We  are  of  the  opinion  that  the  principle  announced  in  that  case  is 
applicable  to  the  case  at  bar,  although  the  party  resisting  the  enforce- 
ment of  the  lien  in  that  case  was  the  maker  of  the  notes,  while  here  it 
is  the  payee.  We  conclude  that  appellee  was  not  an  innocent  purchaser 
of  the  notes,  he  having  acquired  them  after  their  maturity.  Not  being 
an  innocent  purchaser  of  the  notes,  the  appellee  was  chargeable  with 
such  infirmities  in  their  execution  as  resulted  from  a  want  of  considera- 
tion. The  proof  shows  that  there  was  no  valid  consideration  for  the 
execution  of  the  notes.  It  further  shows  that  the  purported  vendor's 
lien  was  fictitious.  It  follows  that  the  trial  court  erred  in  holding  that 
the  homestead  rights  of  appellant,  in  the  property  were  subordinate  to 
the  rights  of  appellee  acquired  through  the  foreclosure  of  the  notes 
and  lien. 

The  trial  court  was  of  the  opinion  that  appellant  was  estopped  from 
claiming  the  property  as  his  homestead  for  the  reason  that  when  he 
transferred  the  notes  to  appellee  he  represented  to  him  that  th^  property 
was  not  his  homestead.     When  this  statement  was  made  and  when  the 
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notefi  were  transferred  to  appellee,  appellant  and  his  wife  were  in  actual 
occupancy  of  the  property  as  their  homestead.  As  before  stated,  title 
to  the  property  was  in  him.  Appellee  did  not  examine  the  records  of 
the  county  clerk^s  oflBce,  and  did  not  see  the  deed  from  appellant  and 
wife  to  R.  N.  Lybrand  before  acquiring  the  notes.  He  knew  all  the 
time  of  appellant's  use  and  occupancy  of  the  property,  and  was  an  inti- 
mate friend  of  appellant.  He  obtained  the  notes  after  their  maturity, 
and  as  collateral  security  for  a^  pre-existing  debt.  When  he  sued  upon 
the  notes,  neither  the  appellant  nor  his  wife  was  made  a  party  to  the 
suit.  When  the  property  was  sold  by  the  sheriff  under  the  foreclosure 
proceedings  against  R.  N.  Lybrand,  appellant  gave  actual  notice  of  the 
true  character  of  the  conveyance  to  R.  N.  Lybrand,  and  that  the  prop- 
erty was  the  homestead  of  himself  and  wife.  Appellee  purchased  the 
property  at  that  sale,  and  the  amount  bid  was  credited  upon  the  judg- 
ment. The  facts  are  insujfficient  to  estop  appellant  from  asserting  the 
homestead  right  of  himself  and  his  wife  to  the  property.  Loan  Co.  v. 
Blalock,  76  Texas,  85;  Texas  Land  and  Mort.  Co.  v.  Cooper,  67  S.  W. 
Rep.,  173. 

We  are  of  opinion  that  under  the  facts  the  trial  court  erred  in  render- 
ing judgment  for  appellee,  and  in  not  rendering  judgment  for  appel- 
lant. The  judgment  is  reversed  and  here  rendered  for  appellant  for  the 
land  described  in  the  petition. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Gulf,  Colorado  &  Santa  Fe  Railway  Compant  v.  J.  M.  Miller. 

Decided  June  28,  1902. 

1.— Verdict— -Evidence — ^Practice  on  Appeal. 

Where  the  verdict  is  against  the  manifest  weight  and  great  preponderance 
of  the  evidence,  the  appellate  court  will  reverse  the  judgment  rendered  thereon. 

2. — Contributory  Negligence — Going  on  Railroad  Track. 

Where  one  goes,  as  a  licensee,  upon  the  track  of  a  railroad  at  a  point  where 
there  is  danger,  it  is  his  duty  to  use  his  senses  of  sight  and  hearing,  and  the 
consequences  of  a  failure  to  do  so  are  not  relieved  by  the  fact  of  concurring  neg- 
ligence on  the  part  of  the  servants  of  the  railway  company.  See  evidence  of  a 
failure  by  plaintiflf  to  look  and  listen  held  to  show  such  contributory  negligence 
as  would,  as  a  matter  of  law,  bar  a  recovery. 

3. — Same — Discovered  Peril— Pleading. 

See  pleading  which,  had  there  been  exception  duly  taken  thereto,  would 
have  been  inauflficient  to  present  a  plea  of  discovered  peril  for  want  of  affirma- 
tive allegation. 

4. — Discovered  Peril — ^Evidence  InsufScient. 

Where  plaintiff,  injured  by  being  struck  by  an  engine  while  walking  on  the 
railroad  track,  seeks  to  recover  on  the  theory  of  discovered  peril,  it  must  be 
shown  that  those  operating  the  engine  saw  plaintiff's  peril  in  time  to  have 
avoided  the  injury,  and  evidence  merely  that  they  could  have  seen  it  is  not 
sufficient. 
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Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  be- 
fore Hon.  D.  E.  Barrett. 

«7.  W.  Terry  and  Ballinger  Mills,  for  appellant. 

R,  H.  West  and  Stuart  &  Bell,  for  appellee. 

CONNER,  Chief  Justice. — This  is  a  damage  suit  for  personal  in- 
juries inflicted  upon  appellee  by  a  passing  engine  on  appellant's  main 
track  extending  through  the  town  of  Dougherty,  Indian  Territory. 
The  main  line  extends  in  the  general  direction  of  north  and  south,  and 
parallel  thereto  on  either  side  are  certain  switch  tracks,  over  one  of 
which  appellee  approached  the  main  track.  There  was  evidence  tend- 
ing to  show  that  the  place  of  the  accident  was  upon  a  part  of  appel- 
lant's tracks  and  grounds  which  for  several  years  prior  thereto  had 
been  used  as  a  passway  by  citizens  living  on  opposite  sides  of  the  town, 
and  that  the  operatives  of  the  engine  inflicting  the  injury  were  guilty 
of  negligence  charged  in  running  rapidly,  without  keeping  a  proper 
lookout,  and  without  sounding  either  bell  or  whistle. 

It  was  alleged  in  defense  of  the  action  that  appellee  was  negligent 
in  entering  upon  defendant's  track,  £ind  in  failing  to  look  or  listen  for 
the  approach  of  the  engine  and  cars,  and  in  failing  to  exercise  any  care 
and  caution  for  his  own  safety,  and  that  but  for  such  negligence  the  ac- 
cident would  not  have  occurred. 

The  verdict  of  the  jury  in  appellee's  favor  on  the  issue  of  contributory 
negligence  is  attacked  as  "against  the  manifest  weight  and  great  pre- 
ponderance of  the  evidence,"  and  after  a  careful  consideration  of  the 
evidence  and  of  the  authorities  pressed  upon  us  in  appellee's  brief,  we 
feel  constrained  to  sustain  the  assignments  of  error  presenting  this 
question. 

In  view  of  another  trial  we  do  not  care  to  discuss  at  length  the  tes- 
timony, nor  will  any  useful  purpose  be  served  by  setting  it  out  in  full. 
We  deem  it  sufficient  to  say  that  as  presented  in  the  record  before  us  the 
evidence  as  a  whole  shows  that  appellee  approached  and  got  upon  the 
main  track  from  the  east,  walking  briskly;  that  in  doing  so  he  crossed 
a  switch  track  east  of  the  main  track  in  front  of  a  standing  engine 
'^popping  off"  steam;  that  at  all  times  after  passing  the  side  track  the 
view  to  the  north  was  unobstructed,  notwithstanding  which  appellee 
did  not  stop,  look,  or  listen  for  a  train  from  that  direction  until  after 
he  was  upon  the  main  track,  whereupon  he  turned  south,  and  when 
about  half  turned,  without  stopping,  turned  his  head  and  eyes  so  that 
not  exceeding  forty  feet  of  the  main  line  north  was  viewed  by  him ;  and 
then,  briskly  walking,  proceeded  south  some  sixty  feet  along  the  track, 
when  he  was  knocked  off  by  the  rapidly  approaching  engine  from  the 
north. 

In  illustration  of  this  conclusion  we  quote  the  following  from  appel- 
lee's, testimony  on    cross-examination:    "I    crossed    over    (the  switch 
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facts  as  were  inferred  by  the  court  from  the  evidence  in  the  case  of 
Railway  v.  Cardena.  He  merely  says,  in  substance,  that  he  was  not 
"expecting  a  train"  from  the  direction  of  approaching  danger.  With 
engines  "popping  off  steam"  on  side  tracks  on  either  side  of  the  track 
upon  which  appellee  began  to  walk,  and  with  the  knowledge  that  must 
be  imputed  to  him  that  a  train  had  the  right  to  approach  and  was  liable 
to  approjich  from  such  direction,  it  would  seem  that  it  was  appellee's 
duty  to  have  looked  or  listened,  or  give  some  reasonable  excuse  why  he 
did  not  do  so.  Railway  v.  Hamilton,  17  Texas  Civ.  App.,  supra;  Rail- 
way V.  Mars,  4  Texas  Civ.  App.,  318;  Railway  v.  Dean,  73  Texas,  76. 

It  is  now  very  ugently  insisted,  however,  that  the  judgment  should 
be  supported  on  the  ground  that  there  is  evidence  that  the  operatives 
of  the  engine  discovered  appellee's  danger  in  time  by  the  use  of  the 
means  at  their  command  to  have  avoided  the  injury.  This  subject  was 
not  stressed  on  the  original  submission,  being  but  very  briefly  referred  to 
in  appellee's  brief.  A  consideration  of  the  record  renders  it  perfectly 
apparent  that  this  issue  was  not  made  prominent  on  the  trial.  No 
request  for  the  submission  of  such  issue  was  made  by  appellee,  and  the 
court  in  fact  gave  no  affirmative  charge  on  the  subject.  The  evidence 
was  sharply  conflicting  as  to  whether  appellee  was,  as  alleged,  struck  on 
a  private  footpath  or  crossing  in  common  use  by  the  citizens  of  Dough- 
erty, and  the  court  merely  instructed  the  jury  that  unless  they  so  found, 
they  would  find  for  the  defendant,  "unless  you  find  that  they  (the  opera- 
tives of  the  engine)  saw  plaintiff  on  the  track  and  realized  that  he  was 
in  peril  and  would  not  likely  leave  the  track  before  he  would  be  struck 
by  the  engine,  and  unless  they  could  by  the  exercise  of  ordinary  care 
after  so  discovering  plaintiff  and  his  peril,  if  they  did  so,  by  the  use 
of  the  means  at  their  command,  have  avoided  injuring  plaintiff." 

Indeed,  it  may  be  well  questioned  whether  appellee's  petition  suflK- 
ciently  presents  the  issue.  The  full  force  of  the  allegations  is  to  be 
found  in  the  following  quotation:  "That  the  agents,  servants,  and  em- 
ployes of  defendant  in  charge  of  said  engine  were  guilty  of  gross  negli- 
gence, and  of  negligence  in  causing  and  permitting  said  engine  to  run 
upon  plaintiff  and  hit  him,  and  said  agents  and  employes  in  charge  of 
said'  engine  either  knew  or  could  have  known  by  the  use  of  ordinary 
prudence  and  diligence  that  plaintiff  was  upon  said  track,  and  was  not 
likely  to  leave  the  same,  and  would  be  injured,  in  ample  time  to  have 
stopped  said  engine  with  the  appliances  at  their  command  and  avoided 
hitting  plaintiff;  that  defendant's  agents,  servants,  and  employes  in 
charge  of  said  engine  were  guilty  of  gross  negligence  and  negligence  in 
letting  said  engine  hit  plaintiff,  because  they  knew  or  could  have  known 
by  the  use  of  ordinary  care  that  plaintiff  was  on  said  track  and  was 
not  likely  to  leave  the  same,  and  would  be  injured,  in  time  to  have 
stopped  said  engine  by  the  use  of  the  appliances  at  their  command  and 
to  have  avoided  hitting  plaintiff,  and  said  agents  and  employes  in 
charge  of  said  engine  that  hit  plaintiff  knew,  or  could  have  known  by 
the  use  of  ordinary  care,  that  plaintiff  was  upon  said  track,  in  ample 
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time  to  have  warned  plaintiff,  by  blowing  the  whistle  of  said  engine, 
ringing  the  bell  of  said  engine,  or  otherwise,  so  as  to  have  given  plain- 
tiff ample  time  to  have  left  said  track  and  avoided  injury,  and  that 
plaintiff  could  and  would  have  left  said  track  in  ample  time  to  have 
avoided  being  injured  if  the  agents  and  servants  of  defendant  in  charge 
of  said  engine  had  notified  plaintiff  by  the  ringing  of  the  bell  or  blow- 
ing the  whistle  of  said  engine,  or  otherwise,  of  its  approach." 

There  is  a  marked  distinction  between  this  alternative  allegation  and 
the  plain,  specific,  affirmative  averment  required  under  well  settled 
rules  of  pleading.  If  appellee  was  upon  a  part  of  the  track  in  common 
use,  and  the  operatives  of  the  engine,  by  the  exercise  of  ordinary  care, 
could  have  known  of  appellee's  peril  in  time  to  have  avoided  the 
injury,  and  failed  to  do  so,  then  they  were  guilty  of  negligence  for 
which  appellant  would  be  liable,  unless  such  liability  was  defeated  by 
the  contributory  negligence  of  appellee,  as  held  by  this  court  in  Rail- 
way V.  Harby,  28  Texas  Civil  Appeals,  24,  67  Southwestern  Reporter, 
541.  But  if  said  operatives  actually  discovered  such  perilous  posi- 
tion, and  thereafter  were  guilty  of  negligence,  whereby  appellee  was 
injured,  then  appellant  would  be  liable,  notwithstanding  appellee's  con- 
tributory negligence,  if  any. 

It  has  been  held  that  this  issue  must  be  presented  by  aflBrmative  aver- 
ments, and  it  needs  no  citation  of  authority  for  the  statement  that  such 
averments  should  be  plain  and  distinct,  to  the  end  that  the  opposing 
litigant  may  know  the  precise  issue  he  is  called  upon  to  meet.  Inas- 
much, however,  as  no  exception  seems  to  have  been  taken  to  the  plead- 
ing on  this  ground,  and  that  after  verdict  the  rule  is  to  construe  the 
pleading  most  strongly  in  favor  of  the  successful  party,  we  have  con- 
cluded that  it  is  perhaps  our  duty  to  consider  the  evidence,  and  to  deter- 
mine whether  the  verdict  can  be  sustained  on  this  ground.  This  we 
have  carefully  done,  and  our  conviction  is  against  the  proposition.  No 
witness  testifies  that  appellee  was  discovered  upon  the  track  until  after 
he  was  struck.  The  engineer,  fireman,  and  conductor,  who  were  on 
the  engine,  all  testify  positively  that  they  did  not.  The  evidence  relied 
upon  as  tending  to  show  that  they  did  is  that  of  the  operatives,  to  the 
effect  that  the  track  was  straight,  and  that  they  saw  approaching  them 
from  the  south  a  hand  car  and  section  men,  some  300  or  400  yards  away. 
Whether  this  observation  was  taken  after  the  engine  left  the  depot  and 
before  appellee  got  upon  the  track,  does  not  appear.  The  engineer  also 
testifies  that  he  was  upon  the  right  hand  side  of  the  engine  after  leaving 
the  depot,  some  400  feet  to  the  north,  with  his  eye  on  the  rail,  looking 
out  for  obstructions.  The  conductor  testifies  that  he  was  standing  in 
the  gangway  behind  the  engineer,  also  keeping  a  lookout.  The  fireman 
a  part  of  the  time  was  engaged  in  putting  in  coal.  These  parties  and 
others  all  testify  that  the  whistle  was  blown  and  the  bell  kept  ringing, 
though  this  was  denied  by  appellee  and  two  other  witnesses.  It  may 
be  conceded  that  the  evidence  shows  that  the  operatives  were  guilty  of 
negligence  in  failing  to  see  appellee  upon  the  track,  and  in  failing  to 
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give  proper  signals,  and  if  it  be  further  conceded  that  some  of  the  oper- 
atives might  possibly  have  seen  appellee  upon  the  track,  yet  this  is  not 
sufficient.  Did  they  see  him  at  a  time  and  under  circumstances  enabling 
them  to  avoid  the  injury,  and  were  they  guilty  of  negligence  in  failing 
to  do  so?  It  is  well  established  that  it  must  reasonably  appear  to  those 
operating  the  engine  that  the  person  on  the  track  is  in  actual  peril  in 
time  to  avoid  injuring  him.  See  Railway  v.  Shetter,  94  Texas,  199,  and 
authorities  therein  cited;  Railway  v.  Smith,  62  Texas,  254;  Railway  v. 
Hewitt,  67  Texas,  480;  Artusy  v.  Railway,  73  Texas,  194;  Railway  v. 
Garza,  75  Texas,  589;  Railway  v.  Kieff,  94  Texas,  334;  Railway  v.  Hal- 
torn,  95  Texas,  112,  3  Texas  Ct.  Rep.,  540. 

Appellee  testified  that  he  walked  down  the  track  about  sixty  feet, 
going  in  a  brisk  walk,  say  at  rate  of  five  miles  per  hour.  One  of 
appellee's  witnesses  testified  that  the  approaching  engine  was  going  at 
the  rate  of  twenty  miles  per  hour.  Other  witnesses  gave  the  speed  at 
from  six  to  twelve  miles  per  hour.  A  mathematical  calculation  will 
plainly  indicate,  if  not  demonstrate,  that  appellee  could  not  have  been 
upon  the  track  before  being  struck  but  a  very  few  seconds,  and  that  at 
any  rate  of  speed  given  the  engine  by  the  various  witnesses  it  was  within 
less  than  200  feet  of  appellee  at  the  very  moment  he  got  upon  the  track. 
Even  if  it  be  assumed  that  the  whistle  was  not  blown  and  that  the  bell 
was  not  rung,  neither  appellee  nor  any  other  witness  testifies  to  any 
circumstance  that  would  have  indicated  to  those  on  the  engine  that  he 
had  not  seen  or  heard  the  nearby  approaching  engine,  and  in  the  present 
state  of  the  record,  and  with  the  conviction  that  the  issue  was  not  clearly 
presented  and  contested,  we  feel  unwilling, to  affirm  the  judgment  below 
upon  the  theory  that  the  evidence  sufficiently  shows  that  within  tiie 
brief  period  that  appellee  was  upon  the  track  the  operatives  upon  the 
engine  not  only  discovered  him,  but  also  discovered  that  he  was  unaware 
of  the  approaching  engine  in  time  to  have  avoided  the  injury,  notwith- 
standing which  they,  in  effect,  deliberately  run  him  down,  a  proposition, 
in  our  judgment,  strongly  refuted  by  a  proper  consideration  of  the  or- 
dinary impulses  of  humanity  in  the  Christian  civilization  of  the  present 
age. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

HUNTER,  Associate  Justice  (Dissenting). — ^I  am  not  satisfied 
with  the  conclusions  we  reached  in  this  case  on  the  original  hearing,  and 
feel  constrained,  upon  full  argument  of  this  motion  by  appellee's  coxin- 
sel,  to  withdraw  my  consent  to  the  opinion  filed  herein,  for  the  following 
reasons : 

First.  T  have  concluded  that,  upon  a  careful  consideration  of  the 
evidence,  the  learned  district  judge  would  not  have  been  justified  in 
charging  the  jury  to  find  for  appellant  for  the  reason  that  the  evidence 
established  that  appellee  was  guilty  of  contributory  negligence;  and 
having  submitted  the  question  fully  and  fairly  to  the  jury,  there  was 
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sufficient  evidence  to  support  their  finding  that  he  was  not  guilty  of 
contributory  negligence  in  going  and  walking  upon  the  track  at  the 
time,  place,  and  in  the  manner  he  did.  I  think  the  evidence  justified 
them  in  the  conclusion  that  an  ordinarily  prudent  man  might  have  done 
as  he  did  under  the  same  or  similar  circumstances.  And  while  we  may 
'  have  the  power  and  authority  to  determine  these  questions  of  fact  ac- 
cording to  the  manifest  weight  and  preponderance  of  the  evidence,  non 
obstante  yeridicto  (Railway  v.  Choate,  91  Texas,  410,  and  90  Texas,  88), 
yet  I  think  we  should  not  exercise  such  power  except  in  cases  where  it  is 
clear  that  the  jury  have  evidently  misunderstood  the  facts,  or  for  some 
other  cause  manifest  injustice  has  been  done. 

Second.  But  conceding  that  the  jury  might  have  reached  the  con- 
clusion that  the  appellee  was  guilty  of  contributory  negligence  in  going 
and  walking  upon  the  track,  yet  the  evidence,  in  m^  opinion,  sustains 
the  verdict,  because  it  is  sufficient  to  prove  that  the  place  where  the 
injury  occurred  was  one  commonly  used  by  the  public  with  the  knowledge 
and  acquiescence  of  appellant,  and  this  fact  required  the  employes  of 
appellant  in  charge  of  the  engine  to  keep  a  lookout  ahead  at  this  place ; 
and,  as  the  track  was  straight  for  a  quarter  of  a  mile,  and  those  in  charge 
of  the  engine  admit  that  they  saw  a  hand  car  with  men  on  it  about  a 
quarter  of  a  mile  beyond  appellee  on  th«  same  track,  the  jury  had  the 
right  to  infer,  even  against  their  evidence,  that  the  enginemen  saw  the 
appellee  on  the  track  and  in  imminent  peril  in  time  to  have  stopped  the 
engine  or  warned  appellee  of  its  approach  by  signals,  and  thus  have 
averted  the  injury. 

I  therefore  feel  constrained  to  withdraw  my  approval  of  our  decision 
in  this  case,  and  now  think  the  judgment  ought  to  be  affirmed. 

\      Writ  of  error  refused. 


Eastern  Texas  Railway  Company  v.  Pat  and  R.  C.  Foley. 

Decided  July  1,  1902. 

Laborer's  Lien— Railroads— Subcontractor — Statute  Construed. 

The  article  of  the  statute  giving  a  lien  on  a  railroad  to  laborers,  mechanics^ 
or  operatives  who  have  performed  labor  or  work  with  tools  and  team  or  other- 
wise on  the  railroad,  does  not  give  a  lien  on  the  railroad  in  favor  of  a  subcon- 
tractor who,  in  payment  of  a  debt,  lets  teams  to  a  contractor  to  use  thereon. 
Rev.  Stats.,  art.  3312. 

Appeal  from  the  District  Court  of  Angelina  County.     Tried  below 
before  Hon.  Tom  C.  Davis. 

E.  J.  Mantooth  and  Martin  M.  Fagin,  for  appellant. 

O^Quinn  &  Robb,  for  appellee. 
Vol.  30  Civil— 9. 
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GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellees, 
Pat  and  R.  C.  Foley,  against  R.  J.  Smith  to  recover  a  sum  of  money 
alleged  to  be  due  for  labor  performed  by  the  appellees  and  for  the  use 
by  Smith  of  teams  and  tools  belonging  to  them  in  the  construction  of 
a  part  of  appellant's  road.  Appellant  railway  company  was  made  a 
party  defendant,  and  a  lien  was  asserted  against  the  roadbed,  etc.,  to 
secure  the  payment  of  the  sum  claimed  against  Smith,  and  appellees 
prayed  as  against  appellant  for  the  foreclosure  of  the  asserted  lien. 
The  defendant  Smith  denied  generally  and  pleaded  offsets. "  The  defend- 
ant railway  company  denied  the  asserted  lien. 

A  trial  by  jury  resulted  in  a  judgment  in  favor  of  plaintiffs  against 
Smith  for  $527.13  and  foreclosure  for  that  amount  against  the  railway 
company,  from  which  the  latter  alone  has  appealed. 

We  make  from  the  record  the  following  brief  statement  of  the  facts : 
The  appellant,  a  railway  corporation,  contracted  with  R.  J.  Smith  to 
construct  a  part  of  its  Une.  Pat  and  R.  C.  Foley,  who  owned  a  con- 
struction outfit  of  teams  and  tools,  undertook  as  subcontractors  under 
Smith  to  clear,  grub,  and  grade  a  certain  portion  of  the  line.  In  per- 
forming this  work  they  became  involved  in  debt  to  Smith  and  to  others. 
Smith  paid  off  these  obligations  to  others,  and  the  debt  to  him  and  the 
sums  he  paid  to  others  aggregated  $876.08.  Plaintiffs,  in  order  to  dis- 
charge these  obligations  to  Smith,  by  written  contract  hired  to  him 
eleven  teams  and  tools  to  match  at  $1  per  day.  These  teams  and  tools 
were  kept  by  Smith  and  used  in  the  construction  of  the  road  until  the 
indebtedness  was  discharged.  He  kept  them  for  ninety-six  days  there- 
after, and  for  eighty-seven  days  of  that  time  they  were  used  by  him  in 
work  upon  the  road  under  his  contract  with  appellant.  It  is  unneces- 
sary to  state  more  minutely  the  issues  between  plaintiffs  and  Smith,  as 
the  latter  has  not  appealed,  and  the  cross-assignments  of  plaintiffs  can 
not  be  considered  because  they  have  not  appealed  from  the  judgment  as 
between  them  and  Smith.  The  real  issue  between  plaintiffs  and  Smith 
was  the  amount  due  by  Smith  for  the  use  and  detention  of  the  tools 
after  the  indebtedness  to  Smith  had  been  discharged.  This  issue  as  the 
case  stands  is  conclusively  determined  by  the  verdict  and  judgment. 
The  question  between  plaintiffs  and  the  railway  company  is,  does  the 
case  as  made  by  the  pleadings  and  evidence  entitle  them  to  a  lien  against 
the  property  of  the  company?  A  solution  of  this  question  will  deter- 
mine this  appeal.  The  question  was  raised  both  upon  the  pleadings 
and  the  evidence,  but  it  need  not  be  treated  separately.  It  can  best  be 
disposed  of  with  reference  to  the  whole  case. 

Article  3312  of  the  Revised  Statutes  reads  as  follows:  "All  me- 
chanics, laborers,  and  operatives  who  may  have  performed  labor  or 
worked  with  tools,  teams,  or  otherwise  in  the  construction,  operation  or 
repair  of  any  railroad  locomotive  car  or  other  equipment  of  a  railroad, 
and  to  whom  wages  are  due  for  such  work  or  for  the  work  of  such  tools 
and  teams  thus  employed  or  for  work  otherwise  performed,  shall  here- 
after have  a  lien  prior  to  all  others  upon  such  railroad  and  its  equip- 
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ments  for  the  amount  due  him  (them)  for  personal  services  or  for  the 
use  of  tools  and  teams.^' 

Prior  to  the  enactment  of  the  article  quoted  the  classes  named  were 
given  a  lien  only  for  wages  for  personal  services,  and  were  not  secured 
for  amounts  due  for  tools  and  teams  used  by  them  in  connection  with 
their  personal  service  or  otherwise.  The  article  quoted  was  enacted  to 
supply  this  omission.  It  will  be  observed  that  the  lien  is  given  to 
laborers,  mechanics,  or  operatives  who  may  have  performed  labor  or 
worJced  with  tools  and  teams  or  otherwise  and  to  whom  wages  are  due 
for  such  work  or  for  the  work  with  such  tools  and  teams. 

It  has  been  held  that  the  statute  does  not  give  a  lien  to  contractors  or 
subcontractors,  but  only  to  laborers,  mechanics,  and  operatives  as  such. 
Krakauer  v.  Locke,  25  S.  W.  Rep.,  702.  Pat  and  R.  C.  Foley  were 
neither  laborers,  mechanics,  nor  operatives,  but  in  the  first  instance 
subcontractors;  in  the  second  instance,  owners  of  a  construction  outfit 
which  they  hired  to  Smith,  the  original  contractor,  to  be  used  (not 
imder  their  superintendence  or  in  connection  with  their  labor),  but  by 
him  until  the  debt  due  him  was  discharged.  In  the  last  instance  the 
relation  was  not  changed  except  that  Smith  became  liable  for  their  use 
thereafter,  not  as  a  credit  upon  a  debt,  but  directly  to  them  for  the  value 
or  lease  of  the  tools  and  teams.  They  are  in  no  better  position  to 
assert  a  lien  than  a  livery  man  who  hires  a  team  to  a  laborer  to  be  used 
in  connection  with  his  labor  in  the  construction  of  a  railroad.  The 
laborer  would  have  a  lien  for  his  wages  for  himself  and  the  teams  he 
used,  but  the  claim  of  the  livery  man  for  the  hire  of  his  team  would  be 
personal  against  the  laborer  to  whom  it  was  hired.  When  the  Foleys 
hired  their  outfit  to  Smith  independent  of  their  own  labor  they  were 
not  laborers  in  contemplation  of  the  law,  and  Smith  became  the  owner' 
in  possession  of  the  teams  and  tools  so  long  as  he  held  them  with  the 
acquiescence  of  the  real  owners.  We  think  it  clear  the  court  erred  in 
adjudging  a  lien  for  the  amount  foimd  by  the  jury.  But  the  evidence 
shows  that  Pat  Foley  worked  two  days  as  foreman,  though  not  in  control 
of  any  tools  or  teams.  The  amount  claimed  for  this  is  $4.75.  This 
much  of  the  cause  of  action  supports  the  lien,  and  as  Pat  and  R.  C. 
Foley  allege  a  joint  ownership  of  the  entire  claim,  and  that  ownership 
is  not  questioned,  the  lien  and  foreclosure  as  to  that  sum  is  permitted  to 
stand.  The  judgment  as  against  Smith  is  not  disturbed.  The  judgment 
as  to  the  lien  is  reversed  and  here  rendered  that  plaintiffs  have  a  lien  for 
only  $4.75,  and  that  same  be  foreclosed  against  the  property  of  the 
company. 

Reversed  and  rendered. 
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Texas  State  Fair  v.  Henry  Marti. 

Decided  July  2,  1902. 

1. — State  Fair  Association— Liability  for  Personal  Injury. 

Wliere  a  State  fair  corporation  gave  to  an  exhibitor  the  exclusive  use  of 
a  part  of  its  grounds  for  a  part  of  the  receipts,  and  advertised  such  exhibit  as 
one  of  the  attractions  of  the  fair,  it  was  liable  for  personal  injuries  resulting 
from  the  falling  of  seats  erected  by  the  exhibitor. 

2. — ^Pleading  and  Evidence — ^Personal  Injury. 

In  an  action  for  personal  injuries  an  allegation  of  injury  to  the  head,  back, 
sides,  arms,  stomach,  ankle,  and  nervous  system  does  not  warrant  the  admission 
of  evidence  that  the  party  was  injured  internally  and  her  groins  and  ovaries 
affected. 

3. — ^Evidence — ^Res  Gestae — ^Declarations  of  Pain. 

In  order  for  declarations  concerning  the  injuries  made  by  the  injured  party 
to  a  physician  to  be  admissible  in  evidence,  they  must  be  involuntary  expres- 
sions of  present  pain. 

Error  from  Dallas.     Tried  below  before  Hon.  T.  F.  Nash. 

Plowman  &  Baker,  for  plaintiff  in  error. 

Crawford  &  Crawford,  Ford  &  Crawford,  and  W.  T.  Strange,  for 
defendant  in  error. 

TEMPLETON,  Associate  Justice. — This  writ  of  error  was  sued 
out  from  a  judgment  recovered  by  Henry  Marti  against  the  Texas  State 
Fair  on  account  of  personal  injuries  sustained  by  his  wife  while  attend- 
ing a  fireworks  exhibition  given  by  Smith  &  Lucas  on  the  grounds  of 
the  plaintiff  in  error.  The  injuries  were  caused  by  the  falling  of  the 
stand  upon  which  Mrs.  Marti  was  seated. 

The  plaintiff  in  error  is  a  corporation  organized  for  the  purpose  of 
conducting  the  Texas  State  Fair  and  Dallas  Exposition.  It  owns 
extensive  grounds  in  the  city  of  Dallas,  where  it  gives  annual  fairs  which 
are  attended  by  great  numbers  of  people,  who  are  charged  admission  fees. 
Many  attractions  of  various  kinds  are  exhibited,  some  by  the  plaintiff 
in  error  and  some  by  parties  authorized  by  it  to  display  their  devices 
within  the  grounds. 

Part  of  the  grounds  of  the  plaintiff  in  error  is  known  as  the  old  base- 
ball park.  On  May  29,  1900,  plaintiff  in  error  entered  into  a  written 
agreement  with  Smith  &  Lucas  by  which  it  conceded  to  them  the  exclu- 
sive use  of  said  park  during  the  continuance  of  the  fair,  to  be  held  from 
September  29  to  October  14,  1900,  for  the  purpose  of  exhibiting  a  pro- 
duction designated  as  the  "Great  Chicago  Fire,"  each  night  during  that 
time.  It  was  provided  that  Smith  &  Lucas  should  furnish  at  their  own 
expense  all  ticket  sellers  and  spielers,  etc.,  and  that  the  Texas  State  Fair 
.  should  furnish  at  its  own  expense  all  ticket  takers  necessary  for  the 
proper  conduct  of  the  said  entertainments;  ihat  no  admission  should 
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be  allowed  except  by  tickets  of  admisBion,  and  that  all  complimentary 
tickets  issued  by  each  party  should  be  charged  up  in  full  to  the  party 
issuing  same ;  that  the  gross  receipts  from  tickets  of  admission  both  into 
the  gates  as  well  as  to  the  grandstand  or  reserved  seats  should  be  divided 
at  the  close  of  each  night's  entertainment  between  the  parties,  the  plain- 
tiff in  error  to  receive  25  per  cent  thereof  and  Smith  &  Lucas  the  re- 
mainder. At  the  time  of  the  making  of  the  aforesaid  contract  there 
were  a  considerable  number  of  seats  in  the  said  park  which  had  been 
placed  there  by  the  plaintiffs  in  error,  and  it  was  agreed  in  the  contract 
that  Smith  &  Lucas  should  have  the  use  of  said  seats.  It  was  thought 
that  the  seating  capacity  provided  was  inadequate,  and  Smith  &  Lucas 
erected  other  seats.  It  was  these  last  named  seats  which  fell.  The 
plaintiff  in  error  did  not  supervise  the  erection  of  said  seats  or  direct 
how  the  work  should  be  done,  and  none  of  its  officers  or  agents  in  any 
way  assisted  in  the  construction  of  the  seats. 

The  plaintiff  in  error  extensively  advertised  the  show  to  be  given  by 
Smith  &  Lucas  in  the  newspapers  and  invited  the  public  to  attend  the 
same.  It  was  while  the  fair  was  in  progress  and  the  fireworks  of  Smith 
&  Lucas  was  being  exhibited  under  the  aforesaid  contract  that  Mrs. 
Marti  was  injured.  She  had  paid  for  admission  to  the  grounds.  A 
great  crowd  was  in  attendance  that  night,  and  the  evidence  indicates 
that  the  seats  were  caused  to  fall  by  reason  of  some  negligence  in  not 
having  the  same  properly  constructed  and  safeguarded.  Shortly  before 
the  accident  occurred  the  tax  collector  of  Dallas  County  approached 
the  officers  of  the  plaintiff  in  error  and  sought  to  ascertain  whether 
Smith  &  Lucas  were  liable  for  an  occupation  tax.  He  was  informed  by 
the  said  officers  that  the  exhibition  was  a  part  of  the  fair  and  came  under 
the  tax  paid  by  the  plaintiff  in  error.  Soon  after  the  accident  the  tax 
collector  was  notified  by  the  plaintiff  in  error,  through  its  officers,  that 
the  exhibition  of  Smith  &  Lucas  was  entirely  independent  of  the  fair, 
and  that  the  tax  paid  by  it  did  not  cover  the  said  exhibition. 

The  plaintiff  in  error  contends  that  if  the  injuries  to  Mrs.  Marti  were 
caused  by  the  negligence  of  anyone,  the  negligence  was  that  of  Smith  & 
Lucas,  who  were  independent  contractors  and  not  its  agents,  and  for 
whose  acts  it  was  in  no  way  responsible.  If  this  contention  is  correct 
the  plaintiff  in  error  is  not  liable  herein. 

We  are  of  opinion  that  the  position  of  plaintiff  in  error  is  not  tenable. 
It  permitted  the  exhibition  to  be  given  on  its  grounds  and  invited  the 
public  to  attend.  All  the  tickets  of  admission  were  taken  up  by  its 
agents  and  one-fourth  of  the  gross  receipts  of  the  show  was  paid  to  it. 
Under  these  circumstances,  it  was  the  duty  of  the  plaintiff  in  error 
to  exercise  ordinary  care  to  prevent  injury  to  those  attending  the  enter- 
tainment. This  is  certainly  true  regarding  the  safety  of  the  premises. 
The  rule  on  this  subject  is  stated  in  Cooley  on  Torts,  second  edition,  page 
718,  in  this  language :  "It  has  been  stated  *  *  *  that  one  is  under 
no  obligation  to  keep  his  premises  in  safe  condition  for  the  visits  of 
trespassers.     On  the  other  hand,  when  he  expressly  or  by  implication 
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invites  others  to  come  upon  his  premises,  whether  for  business  or  any 
other  purpose,  it  is  his  duty  to  be  reasonably  sure  he  is  not  inviting  them 
into  danger,  and  to  that  end  he  must  exercise  ordinary  care  and  prudence  , 
to. render  the  premises  reasonably  safe  for  the  visit.  Many  cases  illus- 
trate this  rule.  Thus,  individuals  holding  a  fair  -and  erecting  struc- 
tures for  the  purpose  are  liable  for  injuries  to  their  patrons  caused  by  the 
breaking  down  of  these  structures  through  such  defects  in  construction 
as  the  exercise  of  proper  care  would  have  avoided."  No  matter  by 
whom  the  seats  were  erected,  it  was  the  duty  of  the  plaintiff  in  error 
to  see  that  the  same  were  in  a  reasonably  safe  condition  before  inviting 
the  public  to  occupy  them.  Railway  v.  Moore,  37  Law.  Rep.  Ann., 
(Va.),  258;  Conradt  v.  Clauve,  93  Ind.,  478;  Sebeck  v.  Plattdeutsch 
Verein,  46  Atl.  Rep.  (N.  J.),  631.  Our  conclusion  is  that  the  trial 
court  did  not  err  in  instructing  the  jury  that  it  was  the  duty  of  the 
Texas  State  Fair  to  use  ordinary  care  to  see  that  the  seats  provided  for 
the  use  of  persons  attending  the  show  given  by  Smith  &  Lucas  were  in 
a  reasonably  safe  condition. 

On  the  trial  the  plaintiff  was  permitted  to  prove  that  Mrs.  Marti  was 
injured  internally  and  that  her  groins  and  ovaries  were  affected.  This 
evidence  was  objected  to  on  the  ground  that  no  such  injuries  were 
alleged  in  the  petition.  The  objections  were  overruled  and  exceptions 
duly  reserved.  We  find  that  the  testimony  was  improperly  admitted. 
The  allegations  of  the  petition  concerning  the  alleged  injuries  to  Mrs. 
Marti,  read  thus :  "That  her  head,  back,  side,  arms,  and  stomach  were 
seriously  injured  and  her  nervous  system  greatly  shocked;  that  one  of 
her  ankles  was  strained  and  bruised  and  so  injured  that  it  can  not 
recover  and  will  be  stiff  and  useless  the  balance  of  her  life."  The 
groins  and  ovaries  are  not  included  in  any  organ  or  part  of  the 
body  alleged  to  have  been  injured,  and  the  injuries  thereto  were  not 
the  result  of  the  other  injuries  set  out  in  the  petition.  It  is,  of  course, 
well  settled  that  no  injuries  can  be  proved  except  those  alleged,  and 
because  this  rule  was  not  observed  on  the  trial  hereof  this  judgment  must 
be  reversed. 

The  defendant  demurred  to  plaintiff's  petition,  which  demurrers  were 
overruled,  and  we  are  asked  to  revise  the  ruling  of  the  trial  court  on 
that  point.  While  we  are  not  prepared  to  hold  that  the  petition  is  sub- 
ject to  the  exception,  we  are  inclined  to  think  that  the  objections  to  the 
plea  could  be  wholly  obviated  and  that  the  better  practice  is  that  this 
should  be  done.  We  make  this  suggestion  in  view  of  another  trial  and 
to  avoid  having  the  record  in  case  of  another  appeal  incumbered  with  a 
question  which  is  not  entirely  free  from  doubt. 

The  testimony  of  Dr.  Moseley  as  to  the  declarations  made  to  him  by 
Mrs.  Marti  concerning  her  injuries  should  be  confined  to  involuntary 
expressions  of  present  pain,  and  no  statement  made  by  her  to  him  re- 
lating to  any  other  matter  should  be  admitted.  Railway  v  Johnson, 
95  Texas,  409; 
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For  the  error  in  admitting  evidence  concerning  internal  injuries  to 
Mrs.  Marti  and  injury  to  her  groins  and  ovaries,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


C.   HiLDBNBRAND  &  Co.  V.   JOHN   Mapbttatx^   Jb. 

Decided  July  3,  1902. 

1.— Master  and  Servant— NegUsence— Minor. 

Negligence  can  not  be  predicated  alone  upon  the  act  of  the  master  in  set- 
ting a  minor  servant  to  do  work  not  within  the  scope  of  his  employment,  and 
though  such  work  is  more  dangerous  than  that  for  which,  he  was  employed,  yet 
the  mere  fact  of  directing  him  to  do  it  does  not  itself  make  the  master  liable 
for  a  resulting  injury  unless,  under  all  the  circumstances,  it  was  negligence  on 
the  master's  part  to  so  direct. 

2.— Same— Personal  Injury— Pleading— Assomed  Risk. 

Where,  in  an  action  for  injury  to  a  minor  employe  by  being  thrown  by  fall- 
ing lumber  against  a  saw,  the  petition  shows  that  the  negligent  piling  of  the 
lumber  was  the  proximate  cause  of  the  accident,  it  is  still  proper,  in  the  devel-  ' 
opment  of  the  facts,  as  bearing  on  the  assumption  of  risk,  to  allege  and  prove 
that  his  father  had  contracted  with  the  employer  for  his  doing  other  and  less 
dangerous  work,  and  that  without  warning  he  had  been  ordered  into  a  dangerous 
place  to  do  the  work  in  question. 

8. — Same — Obvious  Danger. 

Although  the  lumber  which  fell  on  the  minor  while,  by  direction  of  the 
foreman,  doing  different  work  from  what  he  was  employed  to  do,  was  negli- 
gently piled,  yet  recovery  can  not  be  had  for  the  injury  if,  considering  the 
minor's  age  and  intelligence,  he  was  not  exercising  proper  care,  or  the  danger 
was  obvious. 

4. — Same — ^Evidence— Injury  to  Capacity  to  Work. 

In  an  action  by  a  minor  for  personal  injury,  evidence  as  to  his  present  con- 
dition with  reference  to  his  injury  and  capacity  to  work  is  admissible  on  the 
question  of  permanent  injury,  its  effect  being  limited  by  the  charge  to  the  time 
after  plaintiff  becomes  of  age. 

Appeal  from  the  District  Couri;  of  Galveston  County.  Tried  below 
before  Kobert  M.  Franklin. 

Moritz  Kopperl  and  Wm.  T.  Austin,  tor  appellants. 

Marsene  Johnson  and  John  G.  Walker,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  John 
Marshall,  Jr.,  a  minor,  by  his  father  as  next  friend,  against  Otto  Haase, 
doing  business  as  C.  Hildenbrand  &  Co.,  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  while  in  the  employ  of  the  de- 
fendant in  a  planing  mill.  The  injuries  were  the  loss  of  three  fingers 
of  the  plaintiff's  right  hand  cut  off  by  a  circular  saw.  The  cause  was 
tried  by  jury  and  resulted  in  a  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $1500.    The  plaintiff  was  19  years  of  age,  of  average  intelli- 
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gence,  and  had  been  employed  in  the  defendant's  planing  mill  nine 
days  when  he  was  injured.  The  saw  was  set  in  a  table  or  bench  about 
three  feet  high,  and  projected  above  the  plane  of  the  table  at  the  time 
of  the  accident  about  three  inches.  Defendant's  foreman,  Dingeman, 
was  operating  the  saw  and  was  ripping  up  material  for  blinds.  In 
doing  this  work  the  lumber  when  cut  would  be  put  aside  to  be  moved 
and  the  strips  and  saw  dust  would  fall  to  the  floor.  Dingeman  called 
the  plaintiff  to  him  and  instructed  him  to  move  the  accumulated 
material,  and  while  so  engaged  in  some  maimer  the  plaintiff's  hand  came 
in  contact  with  the  saw.  The  petition  alleged  that  it  was  understood 
between  plaintiff's  father  and  the  defendant  that  plaintiff  was  to  be  a 
general  helper  about  the  mill  and  should  not  be  put  to  work  about  dan- 
gerous or  moving  machinery ;  that  plaintiff  was  totally  inexperienced  as 
to  machinery  and  the  work  he  was  required  to  do,  and  that  such  fact 
was  known  to  the  defendant  and  his  vice-principal  and  agents  at  the 
time  of  his  employment.  The  grounds  of  negligence  alleged  against 
the  defendant  were  (1)  that  he  required  the  plaintiff  to  go  into  an 
unsafe  place  to  work  without  warning  him  of  the  danger;  (2)  that  he 
was  required  to  work  at  the  saw  contrary  to  the  terms  of  employment 
as  understood  by  his  father;  and  (3)  that  defendant  negligently  allowed 
a  pile  of  lumber  to  be  made  in  a  dangerous  manner,  which  fell  upon 
plaintiff  while  he  was  engaged  in  carrying  out  the  order  of  defendant's 
foreman  and  caused  him  to  fall  against  the  saw.  The  defendant  an- 
swered by  general  demurrer  and  also  by  special  exception  to  the  acts 
of  negligence  alleged  other  than  that  of  the  negligent  piling  of  the  lum- 
ber, because  that  appeared  from  the  allegations  of  the  petition  to  have 
been  the  proximate  cause  of  the  injury.  Defendant  also  pleaded  the 
general  denial  and  contributory  negligence  in  attempting  in  a  negli- 
gent and  careless  manner  to  remove  a  piece  of  lumber  from  a  bench 
where  a  circular  saw  was  in  operation  in  full  view  of  plaintiff. 

The  first  three  assignments  are  grouped  and  predicate  error  in  the 
action  of  the  court  in  overruling  the  special  exceptions  of  the  defendant, 
the  contention  being  that  it  appeared  from  the  petition  that  the  alleged 
negligence  in  pqrmitting  the  accumulation  of  the  lumber  negligently 
piled,  the  falling  of  which  against  the  plaintiff  caused  him  to  be  in- 
jured, was  the  proximate  cause  of  the  injury,  and  that  the  other  grounds 
of  negligence  alleged  should  have  been  stricken  out  on  account  of  their 
remoteness.  The  allegations  and  evidence  with  regard  to  the  direction 
of  the  plaintiff  to  do  work  not  within  the  agreement  made  with  his 
father  were  proper  in  tlie  development  of  the  facts  of  the  case  and  show- 
ing the  application  of  principles  to  a  case  where  a  servant  has  been 
directed  to  do  work  outside  of  the  scope  of  his  employment.  No  negli- 
gence can  be  predicated  upon  such  act  alone.  The  same  duty  of 
warning  rests  upon  the  master,  but  the  same  presumption  of  competency 
to  apprehend  and  avoid  all  dangers  that  may  be  discovered  by  ordinary 
care  does  not  apply«  against  the  servant  in  mere  temporary  work  outside 
of  the  employment.     Bailey's  Master's  Liability,  p.  220,  et  seq.     The 
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mere  fact  that  the  minor  is  set  at  a  more  dangerous  class  of  work  than 
that  for  which  he  was  originally  employed  does  not  make  the  master 
liable  for  injuries  sustained  by  the  minor  unless  under  all  the  circum- 
stances it  was  a  negligent  act  on  the  part  of  the  master.  14  Am.  and 
Eng.  Enc.  of  Law,  899.  The  acts  of  negligence  were  well  pleaded,  and 
notwithstanding  the  fact  that  proof  of  the  existence  of  the  ground 
alleged  in  the  negligent  piling  of  the  lumber  would  show  it  to  have  been 
the  proximate  cause,  still  it  was  proper  to  allege  and  offer  evidence  in 
support  of  the  other  grounds  of  negligence,  for  the  evidence  might  not 
to  the  minds  of  the  jury  have  been  suflBcient  to  sustain  the  last  alleged 
ground.  Hence  there  was  no  error  in  overruling  the  exceptions.  From 
what  has  been  said  it  appears  that  we  think  also  that  there  was  no  error 
in  allowing  the  father  of  the  plaintiff  to  testify  as  to  the  terms  of  the 
employment.  The  evidence  not  only  tends  to  show  that  the  defendant 
may  have  been  negligent  in  permitting  an  inexperienced  youth  to  work 
about  a  circular  saw,  but  it  bears  upon  the  question  of  assumption  of 
risk  as  above  indicated. 

Special  instruction  number  3  requested  by  the  defendant  ignored  the 
theory  of.  the  case  that  the  injury  to  the  plaintiff  was  caused  by  the 
falling  of  the  pile  of  lumber  upon  him  and  throwing  him  against  the 
'saw,  and  was  properly  refused.  It  is  correct  as  a  principle  of  law  that 
although  the  plaintiff  was  instructed  by  the  defendant's  foreman  to 
remove  the  piece  of  lumber  from  against  the  saw,  yet  if  the  danger  to  be 
incurred  in  performing  the  act  was  open  and  obvious  to  the  plaintiff 
and  he  was  of  sufficient  intelligence  to  understand  the  danger,  he  as- 
sumed the  risk  of  obeying  the  instructions.  But  the  requested  instruc- 
tion did  not  stop  with  the  enunciation  of  the  principle,  but  instructed 
the  jury  to  return  a  verdict  for  the  defendant  if  they  found  that  the 
danger  was  open  and  obvious  and  the  plaintiff  was  of  sufficient  intelli- 
gence to  understand  it  without  reference  to  the  other  facts. 

The  defendant  also  requested  the  following  special  instructions  which 
were  refused  by  the  court,  and  the  refusal  has  been  assigned  as  error : 

"7.  If  you  believe  plaintiff  was  injured  by  reason  of  some  timber  or 
lumber  falling  against  or  upon  him  and  throwing  him  upon  the  saw, 
and  if  you  find  that  the  condition  in  which  Fame  was  piled  up  was  open 
and  obvious  to  plaintiff,  and  considering  his  age  and  intelligence  he 
should  and  ought  to  have  known  the  danger,  if  any,  surrounding  him  at 
the  time,  and  if  you  believe  that  the  plaintiff,  considering  the  circum- 
stances surrounding  him  at  the  time,  was  not  exercising  such  care  and 
prudence  in  doing  or  undertaking  to  do  the  work  at  which  he  was  en- 
gaged, that  would  or  should  ordinarily  be  exercised  by  a  person  of  like 
age  and  intelligence  of  plaintiff  under  similar  circumstances,  then 
plaintiff  can  not  recover,  even  though  the  plaintiff  at  the  time  was  fol- 
lowing the  instructions  of  defendant's  foreman,  and  in  such  case  you 
will  find  for  the  defendant.'' 

'^15.  If  you  believe  the  plaintiff  was  injured  by  reason  of  some 
pieces  of  lumber  or  timber  falling  against  him  and  throwing  him  upon 
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the  saw,  which  lumber  or  timber  was  lying  or  piled  up  to  the  side  or 
back  of  where  plaintiff  was  at  work,  and  if  you  find  that  the  condition 
and  manner  in  which  said  lumber  was  piled  up  was  open  and  obvious  to 
plaintiff,  and  if  you  believe  that  plaintiff  was  of  sufficient  intelligence 
and  understanding  to  comprehend  and  know,  and  ought  to  have  known, 
considering  his  age  and  intelligence,  the  danger,  if  any,  surrounding 
him,  then  plaintiff  can  not  recover  anything  in  this  case,  even  if  defend- 
ant was  at  fault  and  negligent  in  allowing  the  lumber  or  timber  to  be 
piled  up  and  remain  in  the  maimer  it  was  at  the  time,  and  in  such  case 
you  will  return  your  verdict  for  the  defendant/^ 

Both  of  these  instructions  should  have  been  given.  They  are  directly 
applied  to  the  evidence  in  the  case,  and  in  view  of  the  general  character 
of  the  charge  of  the  co\irt  the  defendant  had  the  right  to  have  his  de- 
fense given  in  a  concrete  form.  The  plaintiff  was  a  boy  of  average 
intelligence,  and  from  the  facts  in  evidence  showing  the  situation  of 
the  bench  and  saw  and  the  accimiulation  of  the  pieces  of  lumber  and  the 
noise  that  would  be  produced  by  the  operation  of  the  saw,  the  defendant 
was  entitled  to  have  the  issue  of  obvious  danger  and  the  plaintiff's  care 
to  avoid  injury  submitted,  and  to  have  the  jury  instructed  that  if  the 
danger  was  obvious  and  the  act  of  the  plaintiff  would  bei  otherwise  negli- 
gent, the  order  of  defendant's  foreman  to  him  to  remove  the  piece  of 
lumber,  even  if  given,  would  not  render  the  defendant  liable.  The 
action  of  the  court  in  modifying  two  instructions  given  at  the  request  of 
the  defendant  is  complained  of.  While  the  question  is  not  presented  in 
such  form  that  we  could  reverse  the  judgment  for  any  error  in  tliai: 
respect,  there  being  no  bill  of  exception  and  nothing  to  show  the  action 
of  the  court  except  a  marginal  note  made  by  the  clerk,  we  desire  to  reit- 
erate that  the  practice  of  modifying  charges  is  objectionable.  The 
modification  in  the  twentieth  special  instruction,  which  was  given,  shows 
that  the  court  must  have  had  an  erroneous  view  of  the  law  of  the  case, 
since  it  obviously  makes  the  defendant  liable  if  the  plaintiff  had  been 
ordered  to  move  the  piece  of  lumber,  without  reference  to  the  care  ex- 
ercised by  the  plaintiff  or  the  obviousness  of  the  danger.  There  was  no 
error  in  the  admission  of  evidence  as  to  the  present  condition  of  the 
plaintiff  with  reference  to  his  injuries  and  capacity  to  work.  It  is  not 
seen  how  such  testimony  was  not  pertinent  to  the  inquiry  of  permanent 
injury.  Its  effect  was  properly  limited  by  the  court  in  the  charge  to 
the  jury  to  the  time  after  the  plaintiff  should  have  become  of  age.  We 
do  not  think  there  is  any  other  question  presented  that  needs  considera- 
tion. 

For  the  error  indicated,  the  judgiaent  of  the  court  below  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
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GusTAF  Petebson  v.  A.  D.  Smith  bt  al. 

Pecided  July  3,  1902. 

L—Injiiiictioii— Parties— PUotfr—MnltspUdty  of  Suits  Avoided. 

The  legally  authorized  branch  pilots  of  the  port  of  Galreston  may  jointly 
maintain  an  action  by  injunction  to  restrain  a  pilot  from  acting  as  a  branch 
pilot  who  has  not  been  lawfully  empowered  to  so  act. 

8. — Same — Penalties. 

The  defendant  could  not,  in  such  action,  maintain  that  inasmuch  as  the 
statute  gives  to  the  branch  pilot  offering  his  services  the  right  to  recover  one- 
half  pilotage  from  the  vessel  which  refuses  his  services,  and  $50  as  a  penalty 
from  the  person  unlawfully  piloting  the  vessel  into  the  harbor,  the  branch  pilot 
has  no  other  recourse  than  an  action  for  such  penalties,  since  the  purpose  of  the 
law  is  to  prohibit  those  not  duly  authorized  from  piloting  vessels  when  the  serv- 
iTes  of  a  duly  accredited  pilot  have  been  tendered  and  the  penalties  are  for  the 
purpose  of  reimbursing  the  injured  branch  pilot,  and  are  not  penalties  in  a  strict 
sense. 

3. — Same-~InaolTency— No  Adequate  Remedy. 

An  allegation  by  plaintiffs  in  such  action  that  the  defendant  is  insolvent, 
so  that  the  statute  authorizing  a  judgment  against  him  is  of  no  avail,  suffices 
to  show  that  plaintiffs  are  without  adequate  remedy  at  law. 

4.— Same—Pilots— Decree  Too  Broad—Parties. 

A  decree  which  restrained  the  defendant  from  piloting  or  attempting  to  pilot 
any  foreign  vessel  in  or  out  of  the  port  of  Galveston  was  too  broad,  since  the 
law  contemplates  that  under  some  circumstances  an  unlicensed  pilot  may  act; 
nor  could  the  decree  include  parties  not  defendants. 

Error  from  the  District  Court  of  Galve6tx)n  County.  Tried  below 
before  Hon.  Kobert  M.  Franklin. 

Oresham  &  Oresham,  for  plaintiff  in  error. 

James  B.  A  Chas.  J.  Stubbs,  for  defendants  in  error. 

GILL,  Associate  Justice. — On  the  8th  of  December,  1900,  defend- 
ants in  error,  twelve  in  number,  filed  their  joint  petition,  alleging  that 
they  were  the  duly  commissioned  branch  pilots  for  the  port  of  Galves- 
ton, and  as  such  they  and  no  others  are  authorized  to  offer  their  services 
as  pilots  to  vessels  entering  or  leaving  the  port  of  Galveston,  but  that 
plaintiff  in  error  has  no  such  right  or  authority,  except  as  to  coastwise 
steam  vessels ;  that  notwithstanding  this  fact,  he  offers  to  pilot  vessels  in 
and  out  of  the  port  of  Galveston,  and  pretends  to  have  the  authority  to 
do  so,  holding  himself  out  as  a  pilot  and  evincing  his  purpose  to  con- 
tinue so  to  do. 

That  he  endeavored  to  compel  the  State  authorities  to  examine  and 
recommend  him  as  a  pilot,  but  the  courts  have  refused  to  grant  him  the 
mandamus  sought,  and  have  sustained  the  validity  of  the  pilot  laws  of 
the  State;  that,  in  defiance  of  the  laws  of  Texas  and  the  judgment  of 
its  courts,  he  persists  in  interfering  with  them  in  the  exercise  of  their 
lawful  duties,  and  in  falsely  pretending  to  be  a  pilot,  and  thus  deceiving 
the  masters  of  vessels  into  allowing  him  to  act  in  such  pretended  capac- 
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ity,  and  he  manifests  his  determination  to  continue  this  course  of 
action,  in  contravention  of  law  and  to  their  damage  in  the  sum  of  $1000, 
as  his  action  has  the  effect  of  depriving  them  of  a  part  of  the  com- 
pensation to  which  they  are  entitled  by  law  as  pilots. 

That  his  acts  are  without  lawful  sanction^  real  or  colorable,  and  are 
not  only  an  intrusion  upon  their  rights  and  duties,  but  in  effect  a  denial 
by  him  of  the  authority  of  the  State  of  Texas  to  regulate  the  pilotage, 
and  to  appoint  efficient  and  responsible  pilots  with  a  view  to  the  security 
of  shipping.  That  he  is  insolvent  and  unable  to  respond  to  any  judg- 
ment for  damages  that  may  be  recovered  against  him  because  of  his 
said  wrongful  and  illegal  acts;  wherefore  they  pray  that  he,  his  asso- 
ciates, agents,  and  employes  be  enjoined  from  piloting  or  attempting 
to  pilot  sail  vessels  .or  registered  steamers  bound  to  or  from  foreign 
ports  into  and  out  of  the  port  of  Galveston,  and  from  acting  or  assuming 
to  act  as  pilot  for  such  vessels  into  and  out  of  said  port,  and  general 
relief. 

To  this  petition  plaintiff  in  error  demurred,  and  on  the  20th  of  June, 
1901,  filed  his  first  amended  original  answer,  in  which  he  alleges  that 
he  is  a  citizen  of  the  United  States  and  of  the  State  of  Texas,  and  has 
resided  continuously  for  more  than  ten  years  at  the  port  of  Galveston, 
which  is  a  greater  term  of  residence  in  the  State  than  that  required  by 
law;  that  he  is  an  experienced  and  skillful  seaman,  and  holds  a  license 
under  the  laws  of  the  United  States  as  a  pilot  of  coastwise  steam  ves- 
sels for  the  port  of  Galveston ;  is  familiar  with  the  harbor  and  the  en- 
trance thereto;  has  served  for  more  than  five  years  as  a  pilot  for  the 
United  States  revenue  cutters  at  that  port,  and  is  by  education,  training, 
and  experience,  mentally,  physically,  morally,  and  in  all  other  respects 
qualified  to  act  as  a  branch  pilot,  although  he  had  never  been  appointed 
or  served  as  deputy  pilot;  that  he  has  repeatedly  within  the  last  three 
years  requested  the  board  of  commissioners  of  pilots  to  examine  him  as 
to  his  qualifications  to  act  as  a  branch  pilot  and  to  report  their  find- 
ings to  the  Governor  of  this  State;  but  they  refuse  to  comply  with  his 
request,  claiming  that,  under  the  laws  of  this  State,  they  have  no  author- 
ity or  right  to  examine  anyone  for  the  position  of  branch  pilot  unless 
the  applicant  has  been  appointed  by,  and  has  served  as  a  deputy  pilot 
under,  one  of  the  defendants  in  error  for  a  term  of  one  year.  Plaintiff 
in  error  then  offered  to  prove  his  competency  and  skill  as  a  pilot  in  any 
manner  the  court  might  deem  proper. 

He  admits  that  each  of  the  defendants  in  error  is  a  branch  pilot  and 
entitled  to  serve  as  such  at  the  port  of  Galveston,  but  alleges  that  they 
have  associated  themselves  together  as  partners  under,  the  name  of  the 
Galveston  Pilot  Association;  that  they  pool  their  earnings  and  share 
equally  in  the  profits  and  losses;  that  they  refused  to  appoint  him  a 
deputy  pilot,  and  claim  that  no  one  can  become  a  branch  pilot  unless 
he  has  been  appointed  a  deputy  by  one  of  them  and  has  sensed  as  such 
for  one  year,  the  period  of  probation  fixed  by  the  board  of  commis- 
sioners of  pilots ;  that  such  refusal  and  claim  has  the  effect  of  preventing 
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competition  and  gives  them  the  exclusive  pilot  service  of  the  port  and 
the  emoluments  thereof;  that  they  control  and  have  for  a  long  time 
controlled  the  pilotage  of  the  port,  and  have  prevented  him  from  acting 
as  a  deputy  pilot  or  branch  pilot  in  competition  with  them. 

He  admitted  that  he  piloted  into  port  the  steamship  Hesperides,  but 
claimed  that  she  was  a  British  vessel,  and  that  he  had  the  right  under 
the  laws  and  treaties  of  the  United  States  to  do  so.  He  denies  that  the 
defendants  in  error  have  an  exclusive  right  to  conduct  the.  pilotage  at 
this  port  and  asserts,  that  they  can  not  take  from  him  his  right  to 
enjoy  and  liberty  to  pursue,  upon  terms  of  equality  with  all  others  in 
similar  circumstances,  his  calling,  profession,  or  trade  as  a  pilot. 

To  this  answer  defendants  in  error  demurred.  On  the  20th  of  June, 
1901,  the  case  came  on  to  be  heard.  The  court  overruled  the  demurrer 
and  exceptions  of  the  plaintiff  in  error,  sustained  the  demurrer  and 
exceptions  of  the  defendants  in  error,  and  entered  judgment  against 
plaintiff  in  error  perpetuating  the  injimction  and  adjudging  him  to  pay 
costs.     Prom  these  rulings  this  writ  of  error  is  prosecuted. 

Except  as  to  the  party  defendant  the  case  is  identical  with  the  case 
of  Olsen  y.  Smith,  23  Texas  Civil  Appeals,  458,  decided  by  the  Court 
of  Civil  Appeals  at  San  Antonio,  and  every  question  save  two  presented 
in  the  briefs  in  this  case  were  presented  and  passed  on  in  the  case  cited. 
Since  this  cause  was  submitted  our  Supreme  Court  has  refused  a  writ  of 
error  in  Olsen's  case,  and  we  deem  it  unnecessary  to  seek  to  add  any- 
thing to  what  was  said  in  that  case  on  the  questions  decided. 

While  in  that  case  all  the  branch  pilots  joined  in  the  application  for 
injunction,  the  question  of  misjoinder  of  parties  plaintiff  was  not  made. 
It  is  presented  here.  Equity  will  interfere  to  prevent  a  useless  multi- 
plicity of  suits,  and  where  several  plaintiffs  suffer  or  are  threatened 
with  a  common  injury,  and  the  courts  in  determining  their  respective 
rights  must  hear  the  same  facts  and  decide  the  same  questions  of  law, 
they  will  be  permitted  to  join  in  one  proceeding  for  redress.  Gardiner 
V.  Dean,  49  Texas,  243 ;  Blessing  v.  City  of  Galveston,  42  Texas,  641 ; 
Eailway  v.  Dowe,  70  Texas  8 ;  1  App.  Civ.  Cases,  sees.  556,  986.  A  like 
practice  was  pursued  in  Davidson  v.  Sadler,  57  Southwestern  Reporter, 
54,  in  which  two  public  weighers  sought  to  enjoin  unofficial  weighers 
from  interfering  with  their  duties  and  privileges.  We  are  of  the  opinion 
it  was  proper  to  permit  the  plaintiffs  to  join  in  one  suit  for  relief. 

The  point  is  also  made  here  that  as  the  law  gives  the  branch  pilot 
offering  his  services  the  right  to  recover  half  pilotage  from  the  vessel 
which  refuses  his  services  and  $50  as  a  penalty  from  the  person  unlaw- 
fully piloting  the  vessel  into  the  harbor,  the  branch  pilot  has  no  further 
recourse,  and  those  choosing  to  violate  his  rights  may  do  so  subject  to 
the  penalties  prescribed  and  none  other.  It  is  further  urged  that  such 
right  is  personal  and  can  not  be  enforced  by  the  pilots  jointly.  We 
think  it  plain  that  the  purpose  of  the  law  was  to  prohibit  those  not  duly 
authorized  from  piloting  vessels  when  the  services  of  a  duly  accredited 
pilot  had  been  tendered,  and  not  to  permit  the  pilotage  laws  to  be  set 


342  30  Texas  Civil  Appeals  Reports. 

at  naught  merely  upon  incurring  the  liability  for  the  penalties  pre- 
scribed. We  think  furiiher  that  these  penalties  were  also  prescribed 
to  reimburse  the  injured  branch  pilot  for  his  loss,  and  are  not  penalties 
in  a  strict  sense.  It  is  alleged  by  plaintiffs  that  the  defendant  is  insol- 
vent, and  for  that  reason  the  provision  of  the  statute  authorizing  a 
judgment  against  him  is  without  avail.  In  this  view  of  the  matter  it 
is  clear  that  the  plaintiffs  have  shown  themselves  without  adequate 
remedy  at  law,  and  that  the  point  made  by  defendant  is  without  merit. 
The  decree  in  this  case,  as  in  Olsen's  case,  is  too  general  in  its  terms, 
including  as  it  does  parties  not  defendants  in  this  proceeding,  and  is 
further  defective  in  that  it  forbids  defendant  to  offer  his  services  as 
pilot  in  any  case,  whereas  the  law  contemplates  that  others  than  branch 
pilots  may  lawfully  pilot  vessels  into  port  when  for  any  reason  the  ser- 
vices of  a  branch  pilot  are  not  to  be  had.  The  decree  in  these  respects 
is  reformed,  and  as  so  reformed  is  aflSrmed. 

Reformed  and  affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  John  Hawk. 

Decided  July  4,  1902. 

1.— Master  and  Servant— Railroad's  NegUgence-^Charge. 

A  charge  that  an  employe  riding  on  a  work  train  assumes  the  dangers  ordi- 
narily incident  to  travel  on  such  trains,  but  does  not  assume  any  dangers  on 
account  of  the  negligent  equipment  and  operation  of  the  train,  was  correct,  and 
was  not  objectionable  as  assuming  that  the  defendant  railway  company  was 
negligent  in  these  respects. 

2.^Same— Riding  on  Work  Train. 

Where  the  action  was-  for  injuries  to  an  employe  while  riding  on  a  work 
train,  the  liability  of  the  railway  company  was  limited  to  the  exercise  of  ordi- 
nary care  in  the  operation  and  equipment  of  the  train.  See  charge  held  to  prop- 
erly define  negligence  in  such  a  case,  and  that  was  not  erroneous  as  making  it 
the  absolute  duty  of  the  railway  company  to  have  the  train  properly  equipped 
and  operated. 

8.— Same— Negligence— Accident— Charge. 

Where  the  evidence  showed  that  the  injury  to  plaintiff  was  due  to  the  sud- 
den stopping  of  the  engine,  causing  a  link  in  one  of  the  couplings  to  part,  and 
defendant  offered  no  testimony  explaining  the  cause  of  the  accident,  a  charge 
was  warranted  upon  the  theory  of  negligence  in  the  equipment  and  operation  of 
the  train. 

4. — ^Personal  Injury — Allegation  and  Proof. 

Where  the  petition  alleged  injury  by  a  shock  to  the  nervous  system,  this 
was  sufficient  to  admit  testimony  by  an  expert  that  such  a  shock  produced  a 
lower  state  of  vitality,  causing  a  defect  of  hearing,  impairment  of  speech,  and 
injury  to  the  eyesight. 

5. — Same. 

Where  the  petition  alleged  injury  to  the  spine,  it  was  admissible  to  show 
the  effect  of  sucn  an  injury  on  the  sense  of  hearing. 

6. — Same — ^Rebuttal  Evidence — Complaint  of  Injury. 

Where  the  defendant  company  introduced  testimony  that  plaintiff,  an  em- 
ploye, made  no  complaint  as  to  injuries  received  while  he  remained  in  its  service, 
•evidence  of  statements  by  plaintiff,  some  time  after  the  accident,  complaining 
of  being  hurt  and  suffering  pain,  was  admissible  in  rebuttaL 
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7.— Same. 

Evidence  that  an  employe  of  defendant  reporting  that  he  was  injured  would 
have  to  execute  a  release  of  his  claim  for  damages  before  returning  to  work 
was  admissible  as  tending  to  show  a  reason  for  plaintiff's  failure  to  make  com- 
plaint to  defendant  of  his  injuries. 

8.— Same— H3rpothetical  Case. 

The  testimony  of  the  physician,  who  had  already  testified  fully  about  plain- 
tifiTs  injuries  and  his  examination,  and  who  had  been  asked  in  the  form  of  a 
hypothetical  case  as  to  the  cause  and  result  of  the  injuries,  that  the  injury 
received  by  plaintiff  would  cause  the  condition  he  was  in,  was  admissible,  and 
was  not  objectionable  as  calling  for  the  conclusion  of  the  witness  on  an  issue  to 
be  determined  by  the  jury.  In  the  absence  of  any  showing  as  to  what  the  hypo- 
thetical case  was,  it  will  be  presumed  that  such  question  was  justified  by  the 
facts  of  the  case  in  evidence. 

9.— Verdict— Impeachment  by  Juror. 

The  affidavits  of  jurors  will  not  be  heard  to  impeach  their  verdict  by  show- 
ing that  it  was  reached  by  lot. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  H.  C.  Connor. 

T.  8.  Miller  and  John  T.  Craddock,  for  appellant. 

Evans  &  Elder,  for  appellee. 

RAINEY,  Chief  Justice. — Suit  by  appellee  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from  the  negligence  of  ap- 
pellant. 

Conclusions  of  Fact. — On  or  about  the  11th  day  of  July,  1899,  John 
Hawk  was  in  the  service  of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  in  the  B.  and  B.  department,  and  had  been  so  engaged 
for  about  twelve  months.  He  belonged  to  what  was  known  as  the  "iron 
gang,'*  that  did  nothing  but  build  and  repair  iron  bridges.  There  were 
ten  or  twelve  men  in  the  gang  besides  the  foreman,  A.  L.  Rockwell.  They 
slept  and  took  their  meals  in  boarding  cars,  and  their  work  was  not 
confined  to  any  particular  division  of  the  road,  but  extended  to  all  of 
defendant's  lines  whenever  occasion  might  require. 

They  were  not  transported  from  one  point  to  another  by  any  par- 
ticular engine  or  train  crew,  but  "just  the  first  train  that  came  along 
when  we  were  ready  to  move,  would  be  the  one  to  take  us."  Plaintiff 
was  a  strong,  robust,  and  healthy  man,  26  years  old,  weighed  180 
pounds,  and  had  never  been  sick  or  received  an  injury  prior  to  that  date. 
He  was  learning  the  special  trade  of  riveting,  for  which  he  was  paid 
$2.50  per  day.  There  had  been  a  washout  on  the  Brazos  River  on  de- 
fendant's road,  and  all  the  bridge  gang  and  a  great  number  of  section 
men  had  been  concentrated  at  that  point  for  the  purpose  of  repairing 
the  road,  consisting  of  about  100  men,  all  working  under  one  general 
foreman,  Mr.  Abergast. 

The  boarding  cars  were  located  at  Sealy,  several  miles  from  the 
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washout  On  that  morning  plaintiflf,  in  company  with  about  100  other 
men,  was  being  carried  from  Sealy  on  a  work  train,  consisting  of  ten  or 
twelve  cars,  loaded  with  all  kinds  of  repairing  material,  such  as  bridge 
timbers,  ties,  rails,  etc.,  to  the  washout.  They  were  going  out  to  put  in 
some  cribbing  in  the  water  for  a  foundation 'for  the  tracjc.  It  was  the 
first  work  of  the  kind  that  plaintiff  had  ever  done.  Their  point  of  desti- 
nation was  300  or  400  yards  south  of  the  Brazos  River,  and  this  was 
plaintiff's  first  trip  across  the  river. 

When  they  reached  a  point  within  200  yards  of  where  they  intended 
to  work  that  day,  the  defendant  negligently  and  carelessly  caused  said 
train  to  separate  and  become  uncoupled,  dividing  it  into  about  two  equal 
parts,  the  plaintiff  being  on  the  detached  portion;  that  that  portion 
began  rapidly  to  increase  in  speed,  placing  plaintiff  in  great  peril, 
necessitating  his  jumping  from  the  train,  causing  the  injuries  com- 
plained of.  The  uncoupling  of  the  train  arose  from  the  sudden  stopping 
of  the  engine  which  severed  a  defective  coupling  pin,  which  appellant 
had  negligently  supplied. 

When  plaintiff  jumped  from  the  train  he  struck  and  fell  with  great 
force  and  violence  on  some  crossties,  bruising,  lacerating,  straining, 
and  injuring  his  back,  hips,  hip  joints,  spinal  column  and  head,  pelvic 
and  perineal  region ;  shocking  and  injuring  his  nervous  system,  affecting 
and  impairing  his  heart's  action  and  hearing,  and  destroying  his  sexual 
power  and  ability  to  perform  the  sexual  act;  injuring  and  impairing  his 
general  health,  causing  him  great  physical  and  mental  pain,  and  bis 
injuries  were  permanent. 

Opinion. — The  following  paragraph  of  the  charge  of  the  court  is  as- 
signed as  error,  viz:  "An  employe  who  rides  on  a  work  train  assumes 
the  dangers  ordinarily  incident  to  travel  on  such  trains,  but  does  not 
assume  any  dangers  on  account  of  the  negligent  operation  and  equip- 
ment of  such  train,"  the  objection  being  that  it  assumes  that  defendant 
was  negligent  in  the  operation  and  equipment  of  the  train.  The  objec- 
tion is  not  tenable.  It  stated  a  correct  principle  of  law  and  was  fol- 
lowed by  a  proper  charge  applying  it  to  the  facts  of  the  case. 

The  following  paragraph  of  the  court's  charge  is  also  assigned  as 
error,  viz:  "If  you  believe  from  the  evidence  that  at  the  time  of  the 
alleged  injury  the  plaintiff  was  riding  on  a  work  train;  and  if  you  fur- 
ther believe  that  the  train  was  properly  equipped  and  operated  and  that 
the  injuries,  if  any,  were  the  ordinary  and  reasonable  result  incident 
to  the  operation  of  such  train,  then,  in  that  event,  the  plaintiff  assumed 
such  risk  and  can  not  recover  herein ;  but  if  you  believe  said  train  was 
being  operated  at  a  dangerous  rate  of  speed  and  was  suddenly  stopped, 
or  was  not  equipped  with  reasonable  sufficient  couplings;  and  you  fur- 
ther believe  that  the  employes  of  defendant  in  charge  of  said  train  were 
guilty  of  negligence  in  the  operation  and  equipment  of  said  train;  and 
if  you  believe  that  plaintiff's  injuries,  if  any,  were  the  result  of  such 
negligence,  if  any,  then  in  that  event  the  plaintiff  did  not  assume  the 
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dangers,  if  any,  incident  to  such  negligence."  The  objection  to  this 
charge  is  that  *T)y  such  charge  it  is  made  the  duty  of  defendant  to  see 
that  said  train  was  properly  equipped  and  operated,  and  in  that  respect 
it  is  more  onerous  than  required  by  law,  it  being  the  legal  duty  of  the 
defendant  to  exercise  ordinary  care  only  in  the  operation  and  equip- 
ment of  the  train.'*  The  liability  of  the  defendant  under  the  law  is 
fimited  to  the  exercise  of  ordinary  care  in  the  operation  and  equipment 
of  its  trains,  and  we  think  the  charge  so  limited  it.  To  authorize  a 
recovery  the  jury  were  told  that  they  must  'l^elieve  that  the  employes 
of  defendant  in  charge  of  said  train  were  guilty  of  negligence  in  the 
operation  or  equipment  of  said  train,"  and  that  they  must  believe  plain- 
tifPs  injuries  "were  the  result  of  such  negligence."  The  court  in  a 
preceding  paragraph  of  the  charge  had  properly  defined  negligence. 
The  charge,  when  considered  as  a  whole,  fairly  presented  the  issues  to 
the  jury,  and  said  assignment  is  not  well  taken. 

Another  objection  urged  to  the  above  quoted  paragraphs  of  the 
charge  is  that  they  were  not  warranted  by  the  evidence.  The  proposi- 
tion advanced  is:  "The  servant  suing  to  recover  of  the  master  for  in- 
juries alleged  to  have  been  caused  from  a  defective  appliance  must  show 
that  the  appliance  was  in  fact  defective,  and  proof  merely  that  such 
appliance  gave  way  is  insuificient  to  justify  the  submission  of  negligence 
or  not  of  the  master  as  to  such  appliance  to  the  jury."  "It  is  a  gen- 
eral rule  that  when  a  servant  sues  his  master  or  employer  for  damages 
arising  from  injuries  caused  by  the  negligence  of  the  latter,  the  plain- 
tiff must  prove  the  negligence  of  the  defendant,  and  that  proof  of  the 
accident  and  injury  alone  will  not  be  sufficient  to  authorize  a  recovery. 
However,  it  is  well  settled  by  authority  that  the  circumstances  attend- 
ing the  injury  may  be  sufficient  to  establish  the  fact  of  negligence  with- 
out any  direct  proof  thereof."  McCray  v.  Railway,  89  Texas,  168,  34 
S.  W.  Rep.,  95.  The  evidence  shows  that  the  injury  to  plaintiff  was 
occasioned  by  the  sudden  stopping  of  the  engine  and  causing  a  link  in 
one  of  the  couplings  to  part.  The  plaintiff  had  no  connection  what- 
ever with  the  operation  or  make  up  of  the  train.  The  management 
and  control  of  the  train  was  under  other  employes.  It  was  the  duty  of 
appellant  to  have  provided  reasonably  safe  appliances  for  the  operation 
of  such  train,  and  the  employes  should  have  used  ordinary  care  in  its 
operation.  No  attempt  was  made  by  defendant  to  account  for  the  ac- 
cident or  show  that  any  care  had  been  exercised  in  providing  a  reason- 
ably safe  coupling.  Plaintiff  was  not  in  a  position  to  show  by  direct 
evidence  the  negligence  of  defendant.  Justice  Brown,  in  McCray  v. 
Railway,  supra,  quotes  with  approval  from  Scott  v.  Dock  Company,  3 
Hurlston  &  Coltman,  596,  as  follows:  "There  must  be  reasonable  evi- 
dence of  negligence.  But  where  the  thing  is  shown  to  be  under  the 
management  of  defendant,  or  his  servants,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
Vol.  30  Civil— 10. 
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absence  of  explanation  by  the  defendant,  that  the  accident  arose  from 
want  of  care/'  The  circumstances  surrounding  the  accident  warrant 
the  conclusion  that  defendant  was  guilty  of  negligence  in  not  providing 
a  proper  coupling,  or  in  operating  the  train,  or  both,  and  there  was 
no  error  in  submitting  that  issue  to  the  jury.  McCray  v.  Railway, 
supra. 

The  admission  of  certain  testimony  of  witness  Peak  was  objected 
to  because  immaterial  and  irrelevant,  and  because  not  authorized  by 
the  pleadings,  as  shown  by  the  following  bill  of  exceptions,  to -wit: 
*TBe  it  remembered  that  on  the  trial  of  the  above  entitled  cause,  and 
while  Dr.  P.  A.  Peak,  a  witness  for  the  plaintiff,  was  upon  the  stand, 
he  was  asked  by  the  plaintiff's  counsel  if  the  shock  to  the  plaintiff  by 
the  blow  he  received  would  affect  his  nervous  system,  to  which  he  an- 
swered in  the  affirmative.  Whereupon  he  was  asked  the  further  ques- 
tion: 'Now,  then,  tell  the  jury  how  you  know  that,  and  what  are  the 
symptoms  of  nervous  prostration?'  To  which  the  witness  answered  as 
follows :  'Well,  the  symptoms  are  indicated  by  the  lower  state  of  vital- 
ity present  in  the  patient/  The  witness  was  then  asked  the  further 
question:  ^What  does  the  lower  state  of  vitality  consist  of?'  To  which 
he  replied,  'A  defective  hearing,  impairment  of  speech.'  Whereupon 
the  defendant  moved  the  court  to  exclude  from  the  jury  the  witness* 
evidence  with  reference  to  impairment  of  speech,  for  the  reason  that 
there  is  no  pleading  to  justify  it,  which  motion  being  by  the  court  over- 
ruled, the  defendant  then  and  there  excepted  to  the  action  of  the  court 
Witness  was  then  asked,  'How  about  the  eyesight  or  taste?'  to  which 
question  the  defendant  also  objected  because  there  was  no  foundation 
in  the  pleading  for  such  testimony,  which  objection  was  by  the  court 
overruled  and  the  witness  permitted  to  answer  that  a  blow  received 
on  the  part  of  the  body  where  the  plaintiff  was  hurt  would  be  trans- 
mitted to  the  brain,  where  the  center  of  the  five  senses  were  located  and 
would  consequently  affect  and  impair  them, — ^to  which  action  of  the 
court  in  permitting  the  witness  to  so  testify  over  the  objection  of  the 
defendant  and  in  refusing  to  exclude  said  testimony,  the  defendant 
then  and  there  excepted,  and  now  here  tenders  this,  its  bill  of  excep- 
tion number  7,  and  asks  that  the  same  be  approved  and  filed  as  a  part 
of  the  record  in  this  cause/'  The  court  approved  the  bill  with  the 
following  explanation:  "There  was  an  allegation  in  the  plaintiff's  pe- 
tition for  injury  to  the  nervous  system,  and  this  testimony  was  admitted 
for  the  purpose  of  showing  whether  or  not  there  was  any  injury  to  the 
nervous  system,  and  the  witness  had  previously  testified  that  an  injury 
to  the  nervous  system  would  be  indicated  by  injury  to  the  five  senses, 
'and  I  stated  at  the  time  in  the  presence  and  hearing  of  the  jury  that 
the  testimony  was  offered  for  the  purpose  of  showing  whether  the  nervous 
system  had  been  affected."  The  allegations  in  the  petition  as  to  the  ap- 
pellee's injury  were  that  he  "struck  with  great  force  and  violence  on 
some  crossties  beside  the  railroad  track,  bruising,  lacerating,  straining, 
and  injuring  his  back,  hips,  hip  joints,  spinal  column  and  head,  and 
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straining,  bruising  and  lacerating  him  in  his  pelvic  and  perineal  region, 
shocking  and  injuring  his  nervous  system,  affecting  and  impairing  his 
hearths  action,  greatly  impairing  his  hearing,  impairing  and  destroy- 
ing his  sexual  power  and  ability  to  perform  the  sexual  act,  and  injur- 
ing and  impairing  his  general  health."  We  are  of  the  opinion  that  the 
evidence  complained  of  shows  the  result  of  a  shock  to  the  nervous  sys- 
tem, and  was  admissible  under  plaintiff's  allegations. 

The  testimony  of  witness  Cook  as  to  the  effect  an  injury  to  the 
spine  would  have  on  the  sense  of  hearing  was  admissible.  Injury  to  the 
spine  was  alleged,  and  evidence  showing  results  naturally  flowing  there- 
from was  admissible. 

Complaint  is  made  of  the  testimony  of  several  witnesses  introduced 
by  plaintiff  as  to  statements  they  heard  plaintiff  make  some  time  after 
the  accident,  complaining  of  being  hurt  and  suffering  pain,  'the  objec- 
tion being  that  such  testimony  was  hearsay  and  self-serving.  Appellant 
attempted  to  show  that  plaintiff  was  not  injured  by  the  accident,  and 
prior  to  the  introduction  of  said  testimony  defendant  had  proven  by 
some  of  his  witnesses  that  plaintiff  had  made  no  complaint  as  to  in- 
juries received  while  he  remained  in  the  service  of  appellant,  either  to 
the  foreman  or  other  employes.  We  think  the  testimony  was  admis- 
sible in  rebuttal,  and  the  court  did  not  err  in  so  ruling. 

Dr.  Peak,  an  expert  witness,  was  asked  by  appellee's  coimsel  the  fol- 
lowing question,  viz:  "I  will  ask  you  from  the  history  of  this  case, 
as  I  have  detailed  it  to  you,  if  the  condition  you  find  him  suffering 
with,  if  that  fall  or  injury  received  by  him  likely  caused  the  condition 
he  now  has?"  This  was  objected  to  as  calling  for  the  conclusion  of 
the  witness  as  to  an  issue  which  should  be  alone  determined  by*  the 
jury.  The  objection  was  overruled  and  the  witness  answered,  "I  think 
it  could  have  done  it."  A  bill  of  exception  was  reserved  by  appellant, 
to  which  the  court  appended  the  following:  "This  answer  was  given 
after  plaintiff's  counsel  had  examined  the  witness  fully  about  plain- 
tiff's injuries,  his  examination,  etc.,  and  after  plaintiff's  counsel  sub- 
mitted to  him  in  the  form  of  a  hypothetical  case  the  cause  and  result 
of  the  injury."  The  plaintiff  was  entitled  to  the  opinion  of  the  witness 
on  a  hypothetical  case  based  upon  his  theory  of  the  evidence.  There  is 
nothing  in  the  bill  of  exception  showing  what  the  hypothetical  case  was, 
in  the  absence  of  which  it  will  be  presumed  that  it  was  justified  by  the 
facts  of  the  case.  The  question  can  not  be  presumed  to  have  been  based 
upon  conflicting  evidence  calling  for  an  opinion  as  to  which  was  cor- 
rect, as  was  the  case  in  Armendiaz  v.  Stillman,  67  Texas,  458.  That 
case  authorizes  the  opinion  of  an  expert  when  based  upon  a  hypothetical 
case  made  upon  a  state  of  facts  which  the  evidence  of  the  party  offering 
it  justifies.     The  evidence  was  properly  admitted. 

The  evidence  of  witness  Rockwell,  to  the  effect  that  an  injured  em- 
ploye of  the  defendant  and  one  reporting  that  he  was  injured  would 
have  to  execute  a  release  of  bis  claim  for  damages  before  returning  to 
work,  was  properly  admitted.     It  tended  to  show  a  reason  for  plaintiff's 
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not  making  complaint  of  his  injuries  to  the  company.  Besides^  Rock- 
well had  previously  given  practically  the  same  character  of  evidence 
without  objection. 

The  affidavits  of  jurors  will  not  be  heard  to  impeach  their  verdict  by 
showing  that  they  reached  their  verdict  by  lot 

The  evidence  is  suflBcient  to  support  the  verdict,  and  there  being  no 
reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


National  Loan  and  Investment  Company  of  Detroit, 
Mich.,  v.  0.  F.  Dorenblaser  et  al. 

Decided  July  4,  1902. 

1.— Tnist  Deed  Sale— Notices— Posting. 

Under  the  statutory  requirement  that  notices  of  sale  under  a  deed  of  trust 
shall  be  posted  in  three  public  places,  one  of  which  shall  be  at  the  courthouBe 
door,  posting  a  notice  at  the  courthouse  door,  and  one  notice  each  at  the  north- 
east and  the  northwest  comers  of  the  courthouse  square,  is  insufficient,  as  being 
practically  a  posting  at  one  place.    Rev.  Stats.,  arts.  2366,  2369. 

2. — Same— IrresnUrity  and  Inadequate  Price. 

Such  irregularity  in  giving  notice,  coupled  with  the  fact  that  the  property 
was  sold  at  a  grossly  inadequate  price,  is  sufficient  to  warrant  setting  aside  the 
sale  by  the  trustee. 

8. — Same — Sale  in  Bulk— Discretion  of  Trustee. 

Where  by  the  terms  of  the  trust  deed  it  is  at  the  discretion  of  the  trustee 
to  sell  the  property  as  a  whole,  or  in  separate  parcels,  a  sale  of  the  property  as 
a  whole  will  not  be  set  aside  unless  it  operated  as  an  injury  to  opposing  in- 
terests. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  Wm.  Poindexter. 

Wear,  Morrow  &  Smithdeal  and  Prueit  £  Smith,  for  appellant. 

Nelson  Phillips,  for  appellees. 

RAINEY,  Chief  Justice. — The  following  is  taken  from  appellant's 
brief,  viz:  "This  suit  was  brought  by  appellee,  the  Texas  Loan  and 
Trust  Company,  against  0.  F.  Dorenblaser,  J.  H.  G.  Buck,  and  the 
National  Loan  and  Investment  Company  of  Detroit,  Mich.,  to- foreclose 
certain  vendor's  lien  notes  on  the  west  half  of  lot  No.  38  of  the  Buck 
addition  to  the  town  of  Hillsboro,  Hill  County,  Texas,  executed  on  May 
22,  1896,  by  Dorenblaser  to  Buck,  and  transferred  by  the  latter  to  the 
Texas  Loan  and  Trust  Company.  The  petition  alleged  that  the  Na- 
tional Loan  and  Investment  Company  was  claiming  some  interest  in  tiie 
property  and  that  it  was  made  a  party  for  the  purpose  of  adjudicating 
its  right,  if  any.     The  National  Loan  and  Investment  Company  an- 
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swered,  alleging  that  on  July  1,  1895,  said  Buck,  who  was  then  owner 
of  the  property  in  question,  executed  his  deed  of  trust  conveying  the 
whole  of  said  lot  No.  38  to  Emmett  Chambers,  as  trustee,  to  secure  the 
payment  to  it,  the  said  National  Loan  and  Investment  Company,  of  an 
obligation  for  $600,  the  deed  of  trust  authorizing  Chambers,  in  the 
event  of  default  in  payment  of  the  obligation,  to  sell  the  property  at 
public  sale  and  to  apply  the  proceeds  toward  the  payment  of  the  in- 
debtedness ;  that  the  deed  of  trust  was  properly  filed  for  record  in  Hill 
County,  on  July  12,  1895;  and  that  default  having  been  made  in  the 
payment  of  the  obligation,  the  said  trustee,  upon  request  of  appellant, 
and  after  giving  proper  notice,  sold  the  whole  of  lot  No.  38  at  public 
sale  on  March  2,  1897,  in  accordance  with  law,  to  the  appellant  for 
$300,  executing  his  deed  therefor;  that  it,  the  National  Loan  and  In- 
vestment Company,  obtained  valid  title  to  the  property  by  virtue  of 
such  sale,  freed  from  said  vendor's  lien  notes.  It  further  answered  by 
way  of  cross-bill  that  if  there  was  any  defect  in  the  trustee's  sale,  there 
was  then  due  to  it  on  said  obligation  the  sum  of  $600,  which  was  due 
and  unpaid  and  secured  by  a  first  lien  on  the  property  in  question,  and 
prayed  for  a  foreclosure  of  such  lien. 

The  Texas  Loan  and  Trust  Company  replied  by  supplemental  peti- 
tion, alleging,  among  other  matters,  which  we  think  not  necessary  to 
mention,  in  substance  as  follows:  That  the  trustee's  sale  was  void  for 
the  reason  that  the  property  sold  for  a  grossly  inadequate  sum,  and  that 
in  giving  notice  of  the  proposed  sale  the  trustee  merely  posted  three 
notices,  all  of  which  were  posted  in  the  town  of  Hillsboro,  and  that  it 
had  no  notice  of  such  sale ;  and  further,  that  in  selling  the  property  the 
entire  lot  was  sold  in  bulk,  whereas  the  east  half  should  have  been  first 
sold.  It  also  alleged  that  the  east  half  of  said  lot,  upon  which  it  had 
no  claim,  was  of  sufficient  value  to  more  than  satisfy  appellant's  in- 
debtedness.    Nobody  «lse  complained  of  the  sale. 

The  case  was  tried  before  the  court  without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  the  Texas  Loan  and  Trust  Company,  foreclosing 
its  vendor's  lien  as  prayed  for. 

Conclusions  of  Fact — The  following  conclusions  of  the  trial  court 
are  adopted  by  this  court,  viz : 

"(1.)  I  find  that  on  the  22d  day  of  May,  1896,  J.  H.  G.  Buck,  by 
his  deed,  duly  conveyed  to  C.  F.  Dorenblaser  a  certain  lot  situated  in  the 
city  of  Hillsboro,  Texas,  known  and  described  as  the  west  half  of  lot  38, 
of  the  Buck  addition  to  the  city  of  Hillsboro,  Texas,  as  shown  by  the 
plat  thereof,  recorded  in  Hill  County  deed  records,  in  consideration  for 
which  said  0.  F.  Dorenblaser,  on  the  date  aforesaid,  accepted  and  de- 
livered his  certain  forty-seven  promissory  notes  payable  to  order  of 
said  J.  H.  G.  Buck,  each  for  the  sum  of  $35,  the  first  note  due  the  22d 
of  July,  1896,  and  one  note  due  on  the  22d  day  of  each  month  there- 
after for'  forty-six  successive  months,  each  note  bearing  interest  at  the 
rate  of  10  per  cent  per  annum  and  usual  10  per  cent  attorney's  fee 
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clause,  a  vendor^s  lien  being  expressly  retained  in  said  conveyance  upon 
said  real  estate  to  secure  the  payment  of  the  aforesaid  notes,  which  deed 
was  duly  filed  for  record  in  Hill  County,  Texas. 

"(2.)  I  find  that  on  the  Ist  day  of  February,  1896,  the  said  J.  H. 
G.  Buck  and  wife  duly  executed  and  delivered  to  the  defendant.  Na- 
tional Loan  and  Investment  Company,  their  certain  deed  of  trust,  on 
the  said  west  half  of  said  lot  38,  to  secure  the  payment  of  certain  in- 
debtedness by  them  due  and  owing  said  defendant,  which  deed  of  trust 
was  duly  recorded  in  said  deed  records  in  Hill  County,  Texas,  upon 
which  said  indebtedness  there  was  due  on  the  2d  day  of  December, 
1896,  the  sum  of  $760.  That  on  the  23d  day  of  May,  1896,  the  said 
J.  H.  G.  Buck  indorsed  and  delivered  to  the  plaintiff,  Texas  Loan  and 
Trust  Company,  the  aforesaid  forty-seven  notes  by  said  0.  F.  Doren- 
blaser,  and  on  the  same  date  executed  and  delivered  to  the  plaintiff  a 
transfer  and  assignment  of  the  vendor's  lien  retained  in  said  deed  to 
secure  their  payment,  which  said  transfer  was  on  the  same  day  duly 
filed  for  record  and  recorded  in  the  deed  records  of  Hill  County,  Texas. 
That  the  transfer  and  delivery  by  said  J.  H.  G.  Buck  of  said  notes  and 
lien  was  made  with  the  understanding  and  agreement  that  the  plaintiff 
should  retain  out  of  the  proceeds  of  said  notes  a  sum  sufficient  to  pay 
off  and  discharge  said  indebtedness  due  the  defendant.  National  Loan 
and  Investment  Company,  its  debt,  secured  by  said  deed  of  trust,  re- 
ceiving its  release,  duly  executed,  of  the  lien  created  by  said  deed  of 
trust  to  secure  said  indebtedness  on  the  2d  day  of  December,  1896,  the 
day  of  said  payment,  which  was  upon  the  same  date  duly  filed  for 
record  in  Hill  County,  Texas.  That  said  payment  was  made  by  plain- 
tiff without  any  actual  knowledge  of  the  fact  that  the  said  National 
Loan  and  Investment  Company  held  any  other  lien  upon  said  property 
to  secure  any  indebtedness,  and  that  said  payment  was  made  by  plain- 
tiff under  the  belief  that  thereby  and  by  the  execution  of  said  release  by 
the  National  Loan  and  Investment  Company  said  property  was  cleared 
from  all  incumbrance  other  than  the  vendor's  lien  held  by  it  to  secure 
payment  of  said  notes  aforesaid. 

"(3.)  I  find  that  on  the  1st  day  of  July,  1895,  the  said  J.  H.  G. 
Buck  and  wife  executed  and  delivered  to  the  defendant,  National  Loan 
and  Investment  Company,  their  certain  deed  of  trust  upon  said  lot  38 
of  the  Buck  addition  to  said  city,  describing  it  by  metes  and  bounds,  to 
secure  the  indebtedness  in  the  principal  sum  of  $600,  in  which  deed 
of  trust  Emmett  Chambers  was  named  as  trustee,  and  which  was  filed 
for  record  July  12,  1895,  in  Hill  County,  Texas,  and  duly  recorded. 

"(4.)  I  find  that  on  the  2d  day  of  March,  1897,  under  and  by 
virtue  of  said  deed  of  trust  last  above  referred  to,  executed  by  J.  H.  G. 
Buck  and  wife  of  July  1,  1895,  said  Emmett  Chambers,  trustee,  pro- 
ceeded to  sell  and  did  sell  at  trustee^s  sale,  the  whole  of  said  lot  38,  same 
having  been  purchased  at  said  sale  by  defendant.  National  Loan  and 
Invevstment  Company,  for  the  sum  of  $300.  That  said  sale  was  adver- 
tised by  posting  up  three  written  notices  thereof,  in  the  city  of  Hills- 
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boro,  Texas,  for  at  least  twenty  days  before  said  sale,  one  of  which  was 
at  the  door  of  the  courthouse  of  said  city,  and  the  other  two  of  said 
notices  being  tacked  up  on  telephone  poles  on  two  respective  comers  of 
the  public  square  in  said  city ;  that  the  whole  of  said  lot  38  was,  at  said 
sale,  sold  in  bulk,  without  any  notice  to,  or  knowledge  by,  the  plaintiff 
herein;  that  at  the  time  of  said  sale  lot  38,  which  was  situated  in  the 
said  city  of  Hillsboro,  Texas,  consisted  of  two  separate  residence  lots, 
there  being  separate  residences  upon  the  east  and  west  halves  thereof 
respectively,  and  said  lots  being  fenced  and  divided  by  a  fence,  which  at 
the  time  of  said  sale  was  known  to  said  trustee  and  said  defendant,  and 
which  two  several  lots  were  at  the  time  susceptible  "gf  separate  sale ;  that 
at  the  time  of  said  sale  the  value  of  the  west  half  of  said  lot  38  was 
from  $1200  to  $1500,  and  the  value  of  the  east  half  of  said  lot  38  was 
from.  $1200  to  $1500,  and  that  at  the  time  of  said  sale  the  amount  of 
the  indebtedness  due  the  said  National  Loan  and  Investment  Company 
by  said  J.  H.  G.  Buck  and  wife,  secured  by  said  deed  of  trust  under 
which  said  sale  was  had,  was  the  sum  of  $693.13;  that  said  Emmett 
Chambers  trustee,  in  pursuance  of  said  sale  duly  executed  and  delivered 
to  said  defendant,  National  Loan  and  Investment  Company,  his  trus- 
tee's deed  of  date  March  2,  1897,  conveying  to  said  defendant.  National 
Loan  and  Investment  Company,  the  whole  of  said  lot  38,  which  was 
upon  the  same  day  duly  filed  for  record  in  Hill  County,  Texas. 

"(5.)  I  find  that  on  the  —  day  of ,  1897,  and  after  the  institu- 
tion of  this  suit,  the  defendant,  National  Loan  and  Investment  Com- 
pany, conveyed  to  H.  R.  Matchett,  by  its  general  warranty  deed,  the  east 
half  of  said  lot  38,  describing  it  by  metes  and  bounds,  for  the  consider- 
ation of ;  that  the  amount  of  the  plaintiff's  debt  to  secure  which 

it  holds  a  vendor's  lien  upon  the  west  half  of  said  lot  38,  principal,  in- 
terest and  attorney's  fees,  is  the  sum  of  $2640.29." 

Conclusions  of  Law, — 1.  The  statute  requires  notice  of  sales  under 
deeds  of  trust  to  be  given  by  posting  written  or  printed  notices  thereof 
in  three  public  places  in  the  county  where  the  sale  is  to  take  place,  one 
of  which  shall  be  at  the  door  of  the  courthouse  of  the  county.  Fischer 
V.  Simon,  95  Texas,  234,  66  S.  W.  Rep.,  447;  Marston  v.  Yates,  66  S. 
W.  Rep.,  867. 

The  posting  of  the  notices  in  this  case,  one  at  the  courthouse  door, 
one  on  a  telephone  pole  near  the  northwest  comer  of  the  courthouse 
square,  and  the  other  on  a  telephone  pole  near  the  northeast  comer  of 
the  said  square,  was  practically  one  place,  and  such  posting  was  not  at 
three  public  places  as  contemplated  by  the  statute. 

The  price  for  which  the  lot  sold  being  grossly  inadequate,  the  irreg- 
ularity in  giving  the  notice  of  sale  was  sufficient  to  set  aside  the  sale  by 
the  trustee. 

2.  It  was  in  the  discretion  of  the  trustee  under  the  terms  of  said 
deed  of  trust  to  sell  the  property  as  a  whole,  or  in  separate  parcels,  and 
the  exercise  of  such  discretion  in  selling  the  whole  lot  instead  of  in 
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parcels  will  not  be  cause  for  setting  aside  the  sale  unless  it  operated  as 
an  injury  to  opposing  interests.  The  evidence  fails  to  show  that  a  bet- 
ter price  would  have  been  realized  by  selling  in  a  different  manner^  or 
that  a  different  result  beneficial  to  opposing  interests  would  have  ac- 
crued. We  therefore  conclude  that  the  evidence  fails  to  show  an  abuse 
of  discretion  by  the  trustee  in  selling  the  lot  as  a  whole. 
For  the  reason  first  stated^  the  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed, 


Western  Union  Telegraph  Company  v.  N.  A.  Cavin. 

Decided  October  8,  1902. 

1. — ^Telegraph  Company — Agency — ^DeUvery  of  Meaaage — Office  Hours. 

Where  the  agent  of  the  telegraph  company  made  a  special  contract  for  tbe 
immediate  transmission  to  and  delivery  at  R.  of  an  urgent  message,  for  the  de- 
livery of  which  an  extra  fee  was  paid,  the  contract  was  within  the  apparent  scope 
of  his  authority,  and  the  company  could  not  urge  as  a  defense  to  an  action  for 
damages  from  nondeUvery  that  its  business  hours  at  R.  were  such  as  rendered  its 
compliance  with  the  contract  impracticable. 

2. — Same— Mental  Anguish. 

A  parent  may  recover  damages  for  increased  mental  anguish  incurred  from 
witnessing  the  suffering  of  a  sick  child  where  such  increas^  suffering  is  occa- 
sioned by  the  negligence  of  a  telegraph  company  in  failing  to  promptly  deliver 
a  message  addressed  to  a  physician  directing  him  to  come  at  once  to  the  sick 
child.  Following  Telegraph  (jompany  v.  Richardson,  79  Texas,  649,  and  review- 
ing cases  in  apparent  conflict. 

8. — New  Trial— Misconduct  of  CounaeL 

It  was  not  ground  for  a  new  trial  that  plaintiff's  counsel  treated  the  jury 
in  another  case  against  the  defendant  company  before  they  returned  their  ver- 
dict, where  it  did  not  appear  that  any  of  those  jurors  sat  in  the  trial  of  this 


Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  S.  J.  Brooks. 

Norman  0.  Kittrell  and  Webb  &  Finley,  for  appellant. 

Thos.  0,  Murphy,  Perry  J,  Lewis,  and  H,  C.  Carter,  for  appellee. 
ON  motion  for  rehearing. 

NEILL,  Associate  Justice. — ^This  is  a  suit  brought  by  N.  A.  Cavin 
against  the  Western  Union  Telegraph  Company  to  recover  $2000  dam- 
ages for  mental  anguish  alleged  to  have  been  occasioned  by  the  failure 
of  the  company  to  promptly  transmit  and  deliver  the  following  tele- 
gram; ^TDr.  Cook,  Del  Rio:  Come  as  soon  as  possible.  (Signed) 
N.  A.  Cavin." 

The  plaintiff  alleged  in  substance  that  on  November  8,  1899,  he  re- 
sided with  his  family  at  Comstock ;  that  his  daughter  lona,  six  years  of 
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age,  became  ill;  that  he  employed  Dr.  Cook  at  Del  Eio,  thirty  miles 
distant,  to  attend  her;  that  on  the  13th  of  November  the  child  grew 
worse,  and  at  7  o'clock  p.  m.  on  November  13th  he  delivered  to  defend- 
ant's office  in  Comstock  the  telegram  above  -  recited,  to  be  transmitted 
and  delivered  to  Dr.  Cook  at  Del  Eio;  that  he  notified  defendant's 
agent  of  the  illness  of  his  child  and  the  urgency  of  the  case,  and  the 
importance  of  the  immediate  delivery  of  the  message;  that  in  order 
that  there  might  be  no  delay  in  its  delivery,  he  paid  defendant,  in  ad- 
dition to  the  ordinary  price,  an  extra  fee  of  25  cents  as  additional 
charge  for  special  and  immediate  delivery  of  the  telegram,  in  considr 
eration  of  which  the  defendant  agreed  to  deliver  it  at  its  destination  to 
Dr.  Cook  with  all  due  speed  as  the  emergency  required;  that  defendant 
negligently  failed  to  deliver  the  message  to  the  doctor  until  the  morn- 
ing of  November  14,  1899,  at  about  8  o'clock  a.  m. ;  that  had  defendant 
used  proper  diligence,  said  telegram  could  readily  have  been  delivered 
before  8  o'clock  p.  m.  on  November  13th,  and  upon  the  receipt  of  the 
same  Dr.  Cook  would  have  started  at  once  to  Comstock  and  have  reached 
there  at  11  or  12  o'clock  on  the  same  night,  and  relieved  his  child  from 
its  suffering,  and  probably  have  saved  its  life.  That  in  consequence  of 
the  defendant's  failure  to  promptly  deliver  the  telegram  upon  the  even- 
ing it  was  sent,  the  doctor  found  it  impossible  to  leave  Comstock  until 
the  evening  of  November  15,  1899,  and  that  he  did  not  reach  there 
until  9  or  10  o'clock  of  that  night ;  that  when  he  aiTived  the  child  was 
dying,  and  it  was  too  late  for  medical  skill  to  save  her.  That  on  the 
evening  of  November  13,  1899,  his  child  began  to  suffer  intensely,  and 
that  by  reason  of  defendant's  negligence,  plaintiff  was  compelled  to 
witness  her  intense  suffering  without  the  power  to  give  relief  himself, 
or  have  medical  skill  to  produce  such  relief.  That  he  loved  his  child 
tenderly,  and  to  behold  her  suffering  from  the  evening  of  the  13th  of 
November,  1899,  until  her  death,  caused  him  great  pain  and  anguish, 
and  by  reason  of  the  premises  the  defendant's  gross  negligence  has 
caused  him  damage  in  the  sum  of  $2000. 

The  appellant  interposed  a  general  demurrer  to  the  petition,  and  a. 
general  denial,  and  plead  specially  that  its  office  in  Del  Rio  was  not 
open  for  public  business  after  7  p.  m.  on  the  date  of  sending  the  message, 
but  was  closed  between  7  p.  m.  and  7  a.  m.,  and  that  the  operator  there 
between  such  hours  was  not  in  its  employment,  and  that  the  act  of  the 
operator  at  Del  Rio  between  those  hours  with  reference  to  handling 
the  telegram  was  his  volunteer  act. 

The  demurrer  was  overruled,  and  the  case  tried  before  a  jury,  and 
the  trial  resulted  in  a  judgment  in  favor  of  the  appellee  for  $2000. 

From  the  view  we  take  of  this  case  as  presented  to  us,  it  is  sufficient 
to  say  that  the  evidence  is  reasonably  sufficient  to  establish  the  facts 
alleged  by  the  plaintiff  in  his  petition.  The  evidence  also  tends  to 
show  that  the  office  of  the  appellant  was  not  open  for  public  business 
between  the  hours  of  7  p.  m.  and  7  a.  m.,  the  date  the  message  was  sent 
from  Comstock;  and  that  during  that  time  messages  received  for  the 
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general  public  were  not  delivered,  but  were  taken  from  the  wires,  placed 
upon  file,  and  given  the  messenger  boy  to  deliver  after  the  expiration 
of  that  period  of  time.  But  it  does  not  appear  from  the  evidence  that 
the  appellee,  when  he  contracted  with  the  appellant's  agent  at  Comstock 
for  the  immediate  delivery  of  the  message  in  Del  Rio,  knew  or  was 
informed  of  the  usage  of  the  company  not  to  deliver  messages  between 
the  hours  of  7  p.  m.  and  7  a.  m. 

Opinion, — 1.  The  appellant  asked  the  court  to  give  the  following 
special  instructions:  "Defendant  requests  the  following  charge:  You 
are  instructed  that  the  uncontradicted  evidence  is  that  the  oflSce  of  de- 
fendant was  closed  to  public  business  after  7  o'clock  p.  m.  at  Del  Rio, 
and  that  the  only  duty  of  the  operator  of  the  railroad  company,  who 
was  in  charge  of  said  office,  was  to  receive  messages  from  the  wirra  and 
place  them  ready  for  prompt  delivery  when  the  company  opened  its 
office  for  business  in  the  morning,  and  it  is  imcontradicted  that  the  op- 
erator in  charge  of  the  office  of  the  railroad  company,  on  the  night  of 
the  13th  of  November,  1899,  was  not  charged  with  the  duty  of  deliv- 
ering messages,  and  therefore,  not  being  obligated  to  deliver  the  mes- 
sage, and  not  being  the  agent  or  employe  of  the  defendant  company, 
even  if  he  were  negligent  and  his  negligence  caused  the  delay  and  injury, 
you  will  find  for  the  defendant."  The  court  refused  to  give  it,  and  its 
refusal  is  assigned  as  error. 

The  appellant  through  its  agent  at  Comstock,  in  consideration  of  addi- 
tional compensation,  specially  contracted  with  appellee  for  immediate 
delivery  of  the  message.  It  was  within  the  apparent  scope  of  the 
agent's  authority  to  make  such  contract  for  the  company.  Where  the 
principal  has  impressed  upon  the  agent  the  character  of  one  authorized 
to  act  for  him  in  a  given  capacity,  authority  to  act  follows  as  a  necessary 
attribute  of  the  character,  and  the  principal,  having  conferred  the  char- 
acter, will  not  be  heard  to  assert,  as  against  third  persons  who  have 
relied  thereon  in  good  faith,  that  he  did  not  intend  to  impose  such 
authority,  or  that  he  had  given  the  agent  express  instructions  not  to 
exercise  it.  It  rested  with  the  appellant  to  determine  in  the  first  in- 
stance what  character  it  would  impart  to  its  agent,  and  having  made  the 
determination  and  imparted  the  character  to  its  agent  at  Comstock  as 
one  having  authority  to  contract  for  the  transmission  and  delivery  of 
the  telegram,  it  must  be  held  to  have  intended  the  usual  and  legal  at- 
tributes of  that  character.  Mech.  on  Agency,  sec.  278.  Therefore  ap- 
pellant, having  made  a  special  contract  for  the  immediate  transmission 
and  delivery  of  the  message  to  Dr.  Cook  at  Del  Rio,  can  not  be  heard  to 
say,  in  answer  to  an  action  for  damages  occasioned  by  its  breach,  that 
its  business  was  so  conducted  at  its  office  in  Del  Rio  as  rendered  it  im- 
practicable for  it  to  comply  with  its  contract.  If  it  could  not  and  did 
not  intend  to  perform  its  agreement  with  the  appellee,  it  should  not 
have  made  it,  and  received  pay  for  what  it  corlld  not  and  did  not  intend 
to  perform.     In  our  opinion,  the  court  did  not  err  in  refusing  to  give 
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either  the  special  charge  quoted  or  any  of  the  others  requested  by  appel- 
lant, which  were  substantially  the  same  as  the  one  recited  above. 

2.  The  main  question  in  this  case,  which  is  involved  in  a  number 
of  appellant's  assignments,  is:  Can  a  father  recover  damages  for  in- 
creased mental  anguish  incurred  from  witnessing  the  suffering  of  his 
sick  child,  when  such  increased  suffering  was  occasioned  by  the  negli- 
gent failure  of  a  telegraph  company  to  promptly  deliver  a  message  ad- 
dressed by  the  parent  to  a  physician  directing  him  to  come  to  the  sick 
child  at  once?  When  the  facts  in  the  cases  of  Telegraph  Company  v. 
Richardson,  79  Texas,  649;  Telegraph  Company  v.  Stevens,  2  Texas 
Civil  Appeals,  129,  and  Telegraph  Company  v.  Kendzora,  26  South- 
western Reporter,  245,  are  examined  and  compared  with  those  of  the 
case  at  bar,  they  will  be  found  so  nearly  akin  that  the  same  principle  of 
law  which  governs  one  must  necessarily  control  the  other.  This  prin- 
ciple is  an  afl5rmative  answer  to  the  question  stated;  and,  since  the  de- 
cision of  the  Supreme  Court  in  the  Richardson  case,  has  always  been 
applied  to  and  determined  cases  of  this  character. 

It  may  seem  difficult  to  reconcile  in  principle  the  cases  cited  with 
Rowell  V.  Telegraph  Company,  75  Texas,  26;  Johnson  v.  Telegraph 
Company,  14  Texas  Civil  Appeals,  536;  McCarthy  v.  Telegraph  Com- 
pany, 56  Southwestern  Reporter,  586;  Pullman  Company  v.  Trimble, 
8  Texas  Civil  Appeals,  335;  Telegraph  Company  v.  Cooper,  71  Texas, 
507;  Telegraph  Company  v.  Bass,  67  Southwestern  Reporter,  515;  but 
the  distinction  seems  to  be  that  in  the  cases  first  cited  the  increased  men- 
tal anguish  was  proximately  caused  by  the  negligent  failure  of  the  com- 
pany to  perform  its  contract,  and  that  in  the  last  named  cases  the  pro- 
longed mental  anguish  was  too  remote  from  such  negligence  to  consti- 
tute a  basis  for  damages.  If  this  be  not  the  distinction,  none  exists, 
and  the  opinions  are  in  irreconcilable  conflict.  If  there  was  such  con- 
flict, it  seems  that  the  Supreme  Court  would  have  noticed  it  in  the 
Griffin  case,  and  then  expressly  overruled  the  Richardson,  Stevens,  and 
Kendzora  cases,  upon  which  alone  a  case  of  this  character  can  rest.  As 
this  was  not  done,  we  must  assume  that  the  Supreme  Court  did  not 
deem  that  there  was  any  such  conflict  between  the  cases  referred  to. 

3.  It  does  not  appear  from  appellant^s  motion  for  a  new  trial,  or 
the  affidavits  accompanying  it,  that  any  of  the  jurors  in  the  case  of 
Perry  v.  Telegraph  Company  who  were  treated  by  appellee^s  counsel  in 
a  saloon  the  evening  before  they  had  returned  a  verdict  in  that  case  in 
favor  of  their  client,  were  impaneled  or  sat  as  jurors  upon  the  trial  of 
the  case  at  bar.  It  not  so  appearing,  it  can  not  be  said  that  appellant 
was  prejudiced  by  the  action  of  appellee's  counsel  towards  the  jurors 
of  the  Perry  case  in  a  drinking  saloon  the  day  before. 

The  motion  for  rehearing  is  granted,  the  prior  judgment  of  this  court 
reversing  and  remanding  the  cause  set  aside,  our  original  opinion  with- 
drawn, and  the  judgment  of  the  District  Court  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  M.  Fullenwider  et  al.  v.  J.  R.  Febguson  et  al. 

Decided  October  II,  1902. 

1. — ^Record  of  Deeds — Constructive  Notice — Second  Conveyance  by  Same  Grantoi. 
Where  T.  conveyed  land  to  W.  by  deed  which  was  recorded,  and  W.  con- 
veyed it  to  A.  by  deed  which  was  not  recorded,  and  thereafter  both  deeds  were 
surrendered  by  the  grantees,  and  in  lieu  thereof  T.  conveyed  direct  to  A.,  pur- 
chasers from  the  heirs  of  W.  were  not  charged  with  constructive  notice  by  the 
record  of  the  deed  from  T.  to  A.,  since  the  title  appeared  to  have  pa^ed  out  of 
T.  prior  to  that  time,  and  such  deed  was  therefore  not  in  the"  chain  of  W.'s 
title. 

2.--Same— Actual  Notice— Innocent  Purchaser. 

Even  if  the  purchasers  from  the  heirs  of  W.  were  constmctiyely  charged 
with  notice  by  the  record  of  the  deed  from  T.  to  A.,  they  could,  in  the  absence 
of  actual  knowledge  of  the  deed,  still  be  innocent  purchasers,  since  the  record 
showed  the  title  in  W.  But  actual  knowledge  of  the  deed  might  have  sufficed 
to  put  them  on  inquiry  as  to  the  facts  which  invalidated  W.'s  apparent  title. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below  be- 
fore Hon.  L.  B.  Cobb. 

Frost,  Neblett  &  Blanding,  for  appellant. 

TEMPLETON,  Associate  Justice. — A  league  and  labor  of  land 
was  granted  by  the  Kepublic  of  Texas  to  John  Thomas,  who  contracted 
with  James  McCown  and  John  M.  Wade  to  locate  the  same.  The  loca- 
tion was  made  in  1839  on  land  which  was  situated  in  what  was  then 
Robertson  County.  About  five  acres  of  the  land  is  situated  in  what  is 
now  Navarro  County,  and  the  remainder  in  what  is  now  Freestone 
County.  The  last  named  county  was  a  part  of  Limestone  County  from 
some  time  prior  to  1849  until  1851,  the  date  of  its  organization.  On 
December  12,  1843,  John  Thomas  deeded  the  west  half  of  his  said  sur- 
vey to  McCown  and  Wade  in  undivided  equal  shares.  This  deed  was 
recorded  in  Freestone  County  in  1871.  On  December  21,  1843,  Wade 
deeded  the  land  conveyed  to  him  by  Thomas  to  E.  J.  Arnold.  This 
deed  was  never  recorded.  In  1845  patent  to  the  entire  survey  was 
issued  to  Thomas.  In  1846  the  two  deeds  mentioned  were  surrendered 
by  the  grantees  therein,  and  in  lieu  thereof  two  other  deeds  were  made 
by  Thomas,  one  to  McCown  for  the  south  half  of  the  west  half  of  said 
survey,  and  the  other  to  Arnold  for  the  north  half  of  the  west  half  of 
said  survey.  The  deed  to  Arnold  was  recorded  in  1849  in  Limestone 
County.  The  records  of  that  county  were  destroyed  by  fire  in  1873,  and 
the  said  deed  was  never  restored  ^o  record  in  said  county,  but  was 
recorded  in  Navarro  County  in  1884,  and  in  Freestone  County  in  1899. 
The  appellants,  who  are  the  heirs  and  vendees  of  the  heirs  of  Arnold, 
brought  this  suit  in  the  District  Court  of  Navarro  County  in  1901,  in 
the  form  of  an  action  of  trespass  to  try  title,  against  the  appellees,  who 
are  the  vendees  of  the  heirs  of  Wade,  to  recover  851  acres  oflf  the  north 
end  of  the  north  half  of  the  west  half  of  the  Thomas  survey.     The  ap- 
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pellees  purchased  the  land  in  controversy  from  the  Wade  heirs  in  1896, 
and  at  the  same  time  took  conveyances  from  McCown's  heirs  to  what- 
ever interest  they  had  in  the  said  land.  They  bought  in  good  faith  and 
paid  a  valuable  consideration  without  having  actual  notice  of  either 
of  the  conveyances  to  Arnold.  The  case  was  tried  before  the  court 
without  a  jury  and  judgment  was  rendered  in  favor  of  the  defendants, 
and  the  plaintiffs  have  appealed.  '    * 

That  Arnold  acquired  title  to  the  land  in  controversy  by  virtue  of 
the  deeds  made  to  him  by  Wade  and  Thomas  is  beyond  question.  The 
trial  court  denied  a  recovery  to  his  heirs  solely  on  the  ground  that  the 
appellees  are  entitled  to  be  protected  as  innocent  purchasers.  The 
questions  presented  are,  (1)  Was  the  registration  of  the  deed  from 
Thomas  to  Arnold  in  Navarro  County  a  legal  registration?  and  (2)  if 
the  said  deed  was  duly  recorded,  did  it  constitute  notice  to  the  pur- 
chasers from  Wade's  heirs  of  the  claim  of  Arnold?  It  is  unnecessary 
for  us  to  decide  the  first  question,  and  for  the  purposes  of  this  case  we 
will  accept  the  contention  of  appellants,  and  assume  that  the  deed  was 
properly  registered,  although  only  an  insignificant  portion  of  the  land 
conveyed  by  the  deed  was  situated  in  the  county  of  registration. 

On  the  second  question  the  trial  court  found  the  law  as  follows: 
'The  defendants  are  *  *  *  not  held  to  notice  of  title  in  Arnold 
by  the  record  of  the  deed  of  Thomas  to  Arnold,  because  Thomas  had 
before  time  conveyed  all  his  title  to  McCown  and  Wade.'*  On  the  au- 
thority of  White  V.  McGregor,  92  Texas,  556,  this  holding  must  be  ap- 
proved. In  that  case  Crum  conveyed  a  tract  of  land  owned  by  him  to 
his  mother,  and  the  deed  was  promptly  recorded.  Subsequently  a  cred- 
itor of  Crum  obtained  judgment  against  him,  caused  the  land  to  be 
sold  under  execution,  and  bought  at  the  sale.  After  the  sheriff's  deed 
had  been  recorded,  Mrs.  White  bought  the  land  from  Cram's  mother  and 
paid  a  valuable  consideration  therefor  without  having  actual  notice  of 
any  of  the  facts  concerning  the  execution  sale.  It  was  held  in  a  suit 
by  the  devisee  of  the  purchaser  at  execution  sale  against  Mrs.  White, 
that  she  was  not  affected  with  notice  by  the  record  of  the  sheriff's  deed. 
So,  in  this  case,  appellees,  when  they  bought  from  the  heirs  of  Wade, 
were  not  required  to  examine  the  records  for  any  deed  which  may  have 
been  made  by  Thomas  subsequent  to  the  execution  of  his  deed  to  Wade, 
and  were  not  charged  with  implied  notice  of  Arnold's  claim  by  the 
record  of  the  deed  from  Thomas  to  Arnold.  That  deed  having  been 
made  subsequent  to  the  deed  to  Wade,  was  not  in  the  chain  of  title  of 
a  purchaser  from  Wade,  and  such  purchaser  would  not  be  affected  with 
notice  by  the  registration  thereof.     Webb,  Record  of  Title,  sec.  163. 

But  even  if  it  be  conceded  that  the  purchasers  from  Wade  were  bound 
to  take  notice  of  the  record  of  the  deed  from  Thomas  to  Arnold,  it  does 
not  follow  that  they  were  not  innocent  purchasers.  On  the  face  of  the 
records  title  was  in  Wade,  the  deed  to  him  antedating  the  deed  to  Ar- 
nold. The  facts  which  made  Arnold's  title  superior  to  that  of  Wade 
were  not  apparent  of  record.     If  appellees  had  actually  known  of  the 
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deed  to  Arnold^  such  knowledge  might  be  held  suflScient  to  put  then 
upon  inquiry  as  to  the  facts  which  invalidated  Wade's  apparent  title. 
But  they  had  no  actual  knowledge  of  Arnold's  deed.  If  it  should  be 
held  that  the  law  presumed  that  they  had  notice  of  the  deed,  it  would 
not  be  further  presumed  that  they  had  notice  of  the  facts  which  made 
Arnold's  title  superior  to  Wade's  title,  for  the  reason  that  one  pre- 
sumption can  not  be  built  upon  another.    White  v.  McGregor,  supra. 

We  conclude  that  the   judgment   should    be   aflSrmed,   and  it  is  so 
ordered. 

,  Affirmed. 

Writ  of  error  refused. 


J.  S.  Smith  et  al.  v.  R.  W.  Ridley. 

I>ecided  October  18,  1902. 

1.— Judgment— Justice  Court— Collateral  Attack— Presumptions. 

In  a  collateral  attack  upon  the  judgment  of  a  justice  court  all  intendments 
are  in  favor  of  its  jurisdiction,  exercised  within  its  constitutional  limits,  and  in 
the  absence  of  the  judgment  showing  on  its  face  to  the  contrary,  the  presump- 
tion must  be  indulged  that  such  facts  existed  as  authorized  the  judgment. 

2.— Same— Married  Woman— Separate  Property. 

It  is  not  necessary,  in  order  to  authorize  the  levy  of  an  execution  upon  the 
separate  property  of  a  married  woman,  that  the  judgment  rendered  against  ha 
should,  in  specific  terms,  state  that  her  separate  property  was  subject  to  its 
payment. 
8. — Same — Amount  in  Justice  Court— Interest. 

Where  the  principal  of  the  note  sued  on  in  justice  court  was  $200,  it  was 
immaterial  that  the  judgment,  including  accrued  interest,  was  for  $390,  and  that 
the  judgment,  rendered  in  1874,  bore  interest  at  3  per  cent  per  month,  where  the 
rate  so  allowed  was  not  usurious  at  the  time  the  contract  was  made. 

4.— Same— Presumption  of  Regularity. 

Nothing  appearing  on  the  face  of  the  judgment  to  the  contrary,  it  will  be 
presumed  that  it  was  rendered  at  a  regular  term  of  the  justice  court. 

6. — Same — Judgment  by  Confession — ^Waiyer — Affidavit. 

Where  the  judgment  shows  that  service  of  citation  was  waived,  and  that  it 
was  entered  upon  a  confession  of  judgment  by  the  defendants,  it  is  valid,  al- 
though there  was  no  affidavit  by  plainti£f  to  the  justness  of  the  claim. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  H.  C.  Connor. 

T.  D,  Montrose  and  William  Pierson,  for  appellants. 

R,  L.  Porter  and  Sam  D,  Siinson,  for  appellee. 

EAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by  appellants  against  appellee.  Judgment  was  rendered  for 
appellee  and  appellants  prosecute  this  appeal.    There  is  no  material 
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conflict  in  the  testimony,  and  we  conclude  that  the  evidence  is  snflBcient 
to  support  the  judgment. 

The  rights  of  the  parties  depend  upon  the  validity  of  the  following 
judgment,  and  sale  of  the  land  in  controversy  thereunder,  viz : 

"J.  C.  O'Neal  v.  Tom  G.  Smith,  S.  Z.  Smith.  No.  64.  Justice 
Court,  Precinct  No.  4,  Hunt  County,  Texas. 

.  **Suit  pending  in  justice  court,  precinct  No.  4,  Hunt  County,  Texas, 
instituted  for  the  recovery  of  the  sum  of  two  hundred  dollars  due  upon 
promissory  note,  bearing  date  June  17,  1874,  with  interest  accrued 
thereon.  Personally  appeared  before  me,  A.  H.  Hefner,  a  justice  of 
the  peace  for  the  county  of  Hunt,  Tom  G.  Smith  and  his  wife  S.  Z. 
Smith,  who,  waiving  the  right  under  the  law  of  service  by  citation  and 
all  other  irregularities  connected  therewith,  acknowledged  and  con- 
fessed that  judgment  should  go  against  them  for  the  sums  named  in  the 
above  entitled  cause. 

"It  is  therefore  ordered,  adjudged  and  decreed  that  the  plaintiflE,  the 
said  J.  C.  0!Neal,  do  have  and  recover  of  the  defendants,  the  said  Tom 
G.  Smith  and  S.  Z.  Smith,  the  sum  of  two  hundred  dollars  principal, 
and  one  hundred  and  ninety  dollars  interest  to  date,  making  three  hun- 
dred and  ninety  dollars  principal  and  interest,  with  interest  thereon 
at  the  rate  of  three  per  cent  per  month  from  the  date  of  this  judgment, 
together  with  all  costs  of  suit  in  this  behalf  expended,  for  which  he 
may  have  his  execution;  and  it  is  further  ordered  that  execution  for 
the  use  of  officers  of  this  court  issue  against  each  of  the  parties  re- 
spectively for  costs  of  suit. 

"Given  under  my  hand,  this  10th  day  of  February,  1877. 

(Signed)     "A.  H.  Hefner,  J.  P." 

Said  judgment  was  stayed  in  accordance  with  the  then  existing  laws. 
Execution  was  issued  by  virtue  of  said  judgment  and  levied  on  the  land 
in  controversy,  which  was  sold  thereunder,  and  appellee  holds  by  virtue 
of  same.  At  the  time  of  levy  the  land  was  the  separate  property  of 
Mrs.  S.  Z.  Smith.  The  appellants  are  her  heirs,  and  if  the  said  judg- 
ment is  valid,  then  they  have  no  case. 

The  contention  of  appellant  is,  first:  "Said  judgment  is  illegal 
and  void  as  against  said  S.  Z.  Smith  and  against  the  appellants,  her 
only  surviving  heirs,  for  the  judgment  on  its  face  shows  that  she  was 
the  wife  of  Tom  G.  Smith  at  the  time  it  was  rendered,  and  does  not 
show  that  the  debt  for  which  it  was  rendered  was  contracted  by 
her  for  necessaries  furnished  herself  or  children,  or  for  expenses 
incurred  by  her  for  the  benefit  of  her  separate  property  furnished 
at  her  request,  nor  does  said  judgment  subject  her  separate  property  to 
the  payment  of  the  same,  as  the  law  requires.^'  All  intendments  must 
be  indulged  in  favor  of  the  jurisdiction  of  a  justice  court  exercised 
within  the  limits  of  the  powers  granted  by  the  Constitution.  Williams 
V.  Ball,  52  Texas,  603.     Said   court   had   power   to  render  judgment 
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against  Mrs.  S.  Z.  Smith,  though  a  married  woman  at  the  time,  and  in 
a  collateral  attack,  in  the  absence  of  the  judgment  showing  on  itB  face 
to  the  contrary,  the  presumption  must  be  indulged  that  such  facts  ex- 
isted as  authorized  the  rendition  of  the  judgment.  It  was  not  neces- 
sary that  the  judgment  should  in  specific  terms  state  that  her  separate 
property  was  subject  to  the  payment  of  the  same.  Walters  v.  Cantrell, 
66  S.  W.  Rep.,  790. 

The  second  contention  is:  "That  said  judgment  is  void,  for  it  is 
shown  on  the  face  thereof  to  have  been  rendered  for  an  amount  largely 
in  excess  of  the  indebtedness,  and  for  more  than  the  jurisdiction  of 
the  court,  the  same  being  for  more  than  two  hundred  dollars  and  legal 
interest,  as  appears  from  said  judgment,  and  is  rendered  so  as  to  draw 
interest  from  the  date  of  said  judgment  for  an  amount  largely  in  ex- 
cess of  what  is  called  for  in  the  obligation  sued  on,  and  is  usurious.'' 
We  see  no  merit  in  this  contention.  The  justice  court  had  jurisdiction 
of  the  principal,  $200,  and  the  presumption  must  be  indulged  that  the 
rate  of  interest  allowed  was  named  in  the  contract,  which  was  legal  at 
the  time  the  contract  was  entered  into. 

The  third  contention  is:  "The  judgm«it  is  void,  for  it  does  not 
appear  therefrom  that  it  was  rendered  at  any  regular  term  of  the  court, 
nor  by  any  court,  nor  when  the  first  process  was  issued  and  returnable, 
and  the  nature  thereof,  nor  the  time  when  the  parties  or  either  of  them 
appeared  before  the  court,  either  with  or  without  citation,  nor  does  it 
state  when  the  trial  was  had,  nor  whether  the  same  was  by  jury,  or  by 
the  court,  nor  the  time  of  rendering  said  judgment."  The  presumption 
must  be  indulged  in  favor  of  the  regularity  of  the  judgment  as  to  the 
matters  here  urged. 

The  fourth  contention  is:  "Because  said  judgment  is  void  for  tiie 
reason,  as  appears  therefrom,  it  was  rendered  without  the  issuance  or 
service  of  process,  and  was  an  attempted  confession  of  judgment  with- 
out the  affidavit  of  plaintiflE  therein  made  and  signed  by  him  or  his 
attorney  in  writing  to  the  justness  of  the  claim  as  the  law  required.'' 
The  judgment  shows  that  the  service  of  citation  was  waived.  In  such 
a  case  the  confession  of  judgment  without  the  affidavit  of  the  plaintiff 
to  the  justness  of  the  claim  does  not  invalidate  the  judgment.  Flana- 
gan V.  Bnmer,  10  Texas,  257;  Gerald  v.  Burthee,  29  Texas,  203;  Ches- 
nut  V.  Pollard,  77  Texas,  86. 

What  we  have  heretofore  said  disposes  also  of  the  objection  to  the 
admission  in  evidence  of  the  execution  issued  by  virtue  of  said  judg- 
ment on  the  ground  of  invalidity  of  the  judgment.  The  alias  execution 
being  lost,  it  was  not  error  to  permit  parol  evidence  of  its  contents. 

The  judgment  and  the  sale  of  the  land  thereunder  being  valid,  Mrs. 
Smith  was  divested  of  the  title,  and  her  heirs  have  no  legitimate  claim 
thereto,  and  judgment  was  properly  rendered  for  appellee.  The  judg- 
ment is  therefore  affirmed. 

Affirmed, 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  y. 
Paul  Ginther  (Patterson  &  Buckler,  Interveners). 

Decided  October  15,  1902. 

Personal  Injury  Claim— Assignability. 

A  cause  of  action,  or  portion  thereof,  based  on  damages  arising  from  per- 
sonal injuries,  is  assignable,  although  suit  has  not  been  instituted  for  such  dam- 
ages by  the  person  injured. 

Appeal  from  El  Paso  County.  Tried  below  before  Hon.  J.  M. 
Goggin. 

Baker,  Botts,  Baker  &  Lovett  and  Beall  &  Kemp,  for  appellant. 

Millard  Patterson,  and  C.  N.  Buckler,  for  appellees. 

PLY,  Associate  Justice. — Paul  Ginther  entered  into  a  contract 
with  Patterson  &  Buckler,  attorneys  at  law,  whereby  he  transferred  to 
them  one-third  of  whatever  might  be  recovered  by  them  in  a  suit  to 
be  instituted  by  them  for  damages  arising  from  personal  injuries  sus- 
tained by  said  Ginther.  The  contract  was  made  before  the  institution 
of  this  suit.  Afterwards  the  suit  was  instituted  by  the  attorneys,  and 
while  it  was  pending  a  compromise  was  made  between  appellant  and 
Ginther,  whereby  the  former  paid  the  latter  the  sum  of  $2500  in  full 
settlement  of  his  claim.  When  the  compromise  was  made  and  the  money 
paid  to  Ginther,  appellant  had  actual  notice  of  the  transfer  by  Ginther 
to  Patterson  &  Buckler  of  one-third  of  what  might  be  recovered  in  the 
suit.  Patterson  &  Buckler  interevened  in  the  suit  Ginther  had  instituted 
against  appellant,  setting  up  his  insolvency,  and  actual  notice  of  the 
transfer  of  one-third  of  what  might  be  recovered  by  Ginther  by  suit  or 
compromise,  and  praying  for  judgment  for  the  sum  of  $833  1-3,  being 
one-third  of  the  amount  paid  to  Ginther.  It  was  admitted  by  Ginther 
that  he  had  received  $2500  in  full  settlement  of  his  claim  against  appel- 
lant, and  the  only  contest  was  as  to  the  right  of  Patterson  &  Buckler  to 
recover  one-third  of  the  amount.  The  court  rendered  judgment  for  the 
amount  claimed  in  favor  of  interveners.  The  appellant  contends  that  the 
assignability  of  a  cause  of  action,  or  any  portion  thereof,  based  on  dam- 
ages arising  from  personal  injury,  depends  on  the  institution  of  a  suit  for 
such  damages  by  the  person  injured,  and  that  any  attempted  transfer  of 
any  interest  in  such  damages  before  the  institution  of  such  suit  is  utterly 
invalid.  The  decisions  in  the  cases  of  Railroad  v.  Miller,  23  Texas  Civil 
Appeals,  395,  53  Southwestern  Reporter,  923,  4  Texas  Court  Reporter, 
780,  are  authorities  in  point  directly  against  appellant^s  contention.  In 
the  latter  case  a  writ  of  error  was  refused  by  the  Supreme  Court. 

The  judgment  is  affirmed. 

Affirmed, 
Vol.  30  avil— 11. 
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Otto  Hitzfelder  et  al.  v.  Charles  Koppelmann  et  al. 

Decided  October  15,  1902. 

1.— Slander— Words  Actionable  Per  Se— Pleading— Innuendo. 

A  petition,  seeking  recovery  for  the  use  of  slanderous  words  which  do  not 
necessarily  impute  a  crime  to  plaintiff,  may  show  such  words  to  be  slanderous 
per  se  by  alleging  that  they  were  intended,  and  were  understood  by  the  hearers, 
to  refer  to  known  circumstances  in  which  they  would  involve  the  imputation  of 
a  crime,  where  the  language,  in  connection  with  the  circumstances,  is  reasonably 
capable  of  such  construction. 

2. — Same. 

The  words  used  of  plaintiffs,  a  husband  and  wife,  "they  have  used  some- 
thing that  they  get  no  children,"  when  alleged  to  intend  a  reference  to  the  cir- 
ciunstance  that  the  wife  had  twice  suffered  miscarriage,  and  to  have  been  so  un- 
derstood by  the  hearers,  and  to  charge  the  procuring  of  an  abortion,  were  shown 
by  the  pleading  to  be  actionable  per  se,  and  demurrer  did  not  lie,  though  no  spe- 
cial damage  was  alleged. 

8. — Slander — Special  Damage. 

An  allegation  that  plaintiff  became  sick  and  suffered  great  bodily  pain  in 
consequence  of^slanderous  words  spoken  of  her,  is  sufiScient  averment  of  special 
damage  to  sustain  a  petition  for  recovery  for  words  not  actionable  per  se. 

Appeal  from  the  District  Court  of  Comal  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

F.  J.  Maier,  for  appellants. 

August  AUgelt  and  M.  E.  Ouinn,  for  appellees. 

STREETMAN,  Associate  Justice. — Appellants,  who  were  hus- 
band and  wife,  sued  appellees  for  slander.  The  lower  court  sustained 
exceptions  to  their  pleadings  and  dismissed  the  suit. 

The  pleadings  of  appellants  allege  that  appellees  circulated  certain 
slanderous  statements  in  the  German  language,  "which  translated  into 
English  are  as  follows:  ^They  have  used  something  that  they  get  no 
children;'  also,  ^Otto  Hitzfelder  said  that  his  wife  uses  something  to 
prevent  her  from  getting  children,'  meaning  thereby  that  the  plaintiffs, 
who  are  husband  and  wife,  use  some  drugs  or  other  means  to  produce 
abortions,  and  use  artificial  means  to  prevent  bearing  the  children 
which  would  have  been  the  fruit  of  their  marriage.  ♦  ♦  ♦  The 
said  slanderous  statements  were  meant  by  defendants,  and  the  people  so 
understood  them,  that  plaintiffs  were  guilty  of  the  crime  of  committing 
abortions.     ♦     *     * 

"That  Lena  Hitzfelder  had  the  misfortune  on  two  occasions  to  have 
a  miscarriage.  That  the  defendants  knew  this  and  the  neighbors  and 
acquaintances  of  the  plaintiffs  knew  it,  and  when  defendants  circulated 
the  false  report,  that  they  use  something  to  prevent  her  from  having 
children,  the  people  to  whom  it  was  spoken  understood  it  to  relate  to 
said  miscarriages,  as  well  as  to  other  acts,  and  it  did  convey  such  mean- 
ing. 
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'The  effect  of  said  slanderous  statenuents  was  that  plaintiffs  have 
been  injured  in  their  good  name,  etc.,  that  they  have  suffered  great  men- 
tal anguish  and  grief  on  account  thereof,  that  plaintiff  Lena  Hitz- 
f elder  became  sick  and  suffered  great  bodily  pain,'*  etc. 

The  exceptions  of  appellees  were  that  the  statements  were  not  slan- 
derous peruse,  and  that  no  special  damages  were  alleged. 

In  order  to  hold  the  statements  slanderous  per  se,  we  must  be  able 
to  say  that  they  imputed  to  appellants  a  crime.  The  language  used 
does  not  necessarily  carry  with  it  that  imputation.  It  might  have 
meant  that  defendants  used  some  means  to  prevent  the  conception  or 
begetting  of  children,  and  if  that  was  the  meaning,  the  language  would 
not  be  slanderous  per  se. 

But  appellants'  pleadings,  which  upon  exception  must  be  taken  as 
true,  allege  that  the  wife  had  two  miscarriages  and  that  this  language 
referred  to  these,  and  was  meant  and  understood  as  charging  that  ap- 
pellants had  committed  the  crime  of  abortion.  If  the  language  used 
was  capable  of  that  construction  and  was  used  in  that  sense,  then  it 
was  slanderous  per  se,  and  proof  of  special  damages  was  not  necessary. 

The  question  for  the  court  to  decide  in  passing  upon  the  exception  is 
whether  the  language  was  capable  of  the  meaning  alleged. 

'^f  the  application  or  meaning  of  the  words  in  an  alleged  libel  is 
ambiguous  or  the  sense  in  which-  they  were  used  is  uncertain,  and  they 
are  capable  of  a  construction  which  would  make  them  actionable,  al- 
though at  the  same  time  an  innocent  sense  can  be  attributed  to  them, 
it  is  for  the  jury  to  determine,  under  all  the  circumstances,  whether 
they  were  applied  to  the  plaintiff,  and  in  what  sense  they  were  used.'' 
Sanderson  v.  CaldweU,  45  N.  Y.,  398. 

'TBefore  a  demurrer  can  be  sustained  to  a  petition  counting  on  an 
alleged  libelous  publication,  it  must  appear  that  the  publication  is  not 
reasonably  capable  of  a  defamatory  meaning  and  can  not  reasonably  be 
understood  in  a  defamatory  sense.  If  an  inspection  of  the  publication 
convinces  the  court  that  no  such  reasonable  construction  of  the  language 
used  could  give  to  it  a  defamatory  sense  and  meaning,  a  demurrer 
should  be  sustained,  otherwise  its  meaning  and  interpretation  must  be 
left  to  the  jury  under  proper  instruction  as  to  what  constitutes  libel." 
Culmer  v.  Canby,  101  Fed.  Rep.,  195. 

While  the  language  used  may  have  had  a  meaning  which  was  not 
slanderous,  yet  we  are  not  able  to  say  that,  taken  in  connection  with  the 
other  facts  alleged,  it  might  not  have  had  the  meaning  charged  in  the 
pleadings.  The  exceptions  should  have  been  overruled,  and  the  ques- 
tion as  to  the  meaning  of  the  language  left  to  the  jury. 

If  upon  a  trial  it  should  be  found  as  a  fact  that  the  language  did  not 
have  such  meaning  as  would  make  it  slanderous  per  se,  then  it  will  be- 
come necessary  to  determine  whether  the  averments  of  the  petition  al- 
lege any  special  damages.  In  our  opinion,  none  of  the  allegations  can 
be  held  as  setting  up  special  damages  except  one.  It  is  alleged  that 
Lena  Hitzfelder  became  sick  and  suffered  great  bodily  pain. 
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There  is  some  conflict  of  authority  upon  this  question.^  Townsend, 
Sland.  and  Lib.,  sec.  200.  Our  Supreme  Court,  however,  in  McQueen 
V.  Fulgham  (27  Texas,  463),  has  held  that  allegations  of  loss  of  health 
and  consequent  incapacity  to  .attend  to  business  were  sufficient  aver- 
ments of  special  damage.  We  therefore  hold  that  under  this  allega- 
tion, if  it  should  be  found  as  a  fact  that  the  language  was  not  slan- 
derous per  se,  the  question  of  special  damages  should  be  submitted  to 
the  jury. 

Because  the  court  erred  in  sustaining  said  exceptions,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri^  Kansas  &  Texas  Railway  Company  of  Texas  v. 
W.  H.  Cardwell. 

Decided  October  15,  1902. 

Verdict— Railroad  Company— Usiiig  Initials. 

Wliere  the  jury  found  for  the  plaintiff  "against  the  M.  K.  &  T.  Ry.  Co.,** 
this  was  sufficient  to  authorize  a  judgment  against  the  Missouri,  Kansas  &,  Texas 
Railway  Ck)mpany  of  Texas,  it  being  a  party  defendant  to  the  suit. 

Appeal  from  the  District  Court  of  Gonzales  County.  Tried  below 
before  Hon.  Thomas  McNeal,  Special  ^"udge. 

Harwood  &  Walsh,  for  appellant. 

Burgess,  Hopkins  &  Rainbolt,  for  appellee. 

JAMES,  Chief  Justice. — The  only  question  presented  is  whether 
or  not  under  the  following  verdict  judgment  was  authorized  against 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas.  The  ver- 
dict reads : 

"We  the  jury  find  for  the  plamtifF  in  the  sum  of  $320  for  16  head 
of  cattle  killed,  and  the  sum  of  $1578  damages  on  526  head,  making 
$1898,  with  interest  at  the  rate  of  6  per  cent  per  annum  from  April 
21,  1900.  Said  judgment  we  find  against  the  M.  K.  &  T.  Ry.  Co.,  and 
we  find  for  the  S.  A.  &  A.  P.  Ry.  Co.  and  the  C.  R.  I.  &  *T.  Ry.  Co. 
no  damage." 

We  are  of  opinion  that  the  court  properly  entered  judgment  against 
appellant.  It  can  not  be  supposed  that  the  jury  intended  to  return  a 
verdict  against  one  not  a  party  to  the  action.  The  yerdict  should  be 
fairly  and  reasonably  construed  with  reference  to  the  parties  before  the 
court.  If  this  be  done,  there  can  be  no  doubt  of  the  intention  of  the 
jury  to  find  against  appellant.  The  name  sufl5ciently  and  unmistak- 
ably identifies  appellant  as  the  party  to  the  proceeding  against  whom 
they  found.    No  party  to  the  action  but  appellant  could  possibly  be 
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taken  as  referred  to.  Besides,  the  jury  found  its  verdict  against  some 
party  to  the  suit,  and  in  terms  excluded  the  other  defendants.  We  do 
not  understand  the  decisions  cited  by  appellant  as  contravening  the  view 
we  have  taken.  The  verdict  in  our  judgment  suflBciently  and  unmis- 
takably identifies  the  party  defendant  against  whom  it  finds,  and  no 
more  should  be  required. 

The  judgment  is  aflBrmed. 

A-ffirmed. 

Writ  of  error  refused. 


George  H.  Walker  v.  San  Antonio  Light  Publibhing 
Company  et  al. 

Decided  October  15,  1902. 

LibeV— Exposure  to  Ridicule — ^Financial  Injury. 

Under  the  statute  defining  civil  libel  (Act  March  26,  1901,  Laws  Twenty- 
seventh  Legislature,  page  30),  a  false  publication  tending  to  injure  plaintiff's 
reputation  and  exposing  him  to  ridicule  is  actionable  though  unaccompanied  with 
financial  injury. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  F.  G.  Morris. 

Fiset  &  Miller,  for  appellant. 

Tf .  Tf.  Walling,  for  appellees. 

KEY,  Associate  Justice. — This  is  a  suit  to  reeover  damages  for 
the  publication  of  an  alleged  libel.  The  District  Court  sustained  a 
general  demurrer  to  the  plaintiff's  petition,  and  that  ruling  is  assigned 
as  error.  Omitting  certain  formal  averments,  the  petition  reads  as 
follows : 

"That  plaintiff  is  a  reputable,  law-abiding  citizen  of  the  city  of 
Austin,  Travis  County,  Texas,  and  has  been  such  for  many  years,  and 
he  has  always  behaved  and  conducted  himself  in  a  manner  to  merit  the 
approval  of  the  citizens  of  said  county,  and  has  always  been  esteemed 
and  respected  by  them  and  by  the  citizens  of  other  counties  in  Texas 
where  he  was  in  anywise  known,  until  the  publication  of  the  libelous 
article  hereinafter  set  out;  that  he  has  deservedly  obtained  the  respect 
and  good  opinion  of  all  such  citizens. 

"That,  nevertheless,  the  defendants, '  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  said  plaintiff,  and  con- 
triving and  wickedly  and  maliciously  intending  to  injure  the  said  plain- 
tiff in  his  good  name,  fame,  credit,  respectability,  and  reputation,  and 
to  bring  him  into  public  scandal,  infamy,  ridicule,  contempt,  and  dis- 
grace with  and  among  all  his  neighbors  and  other  good  and  worthy  citi- 
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zens,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  plain- 
tiff, therefore,  to  wit,  on  the  26th  day  of  July,  1901,  falsely,  wickedly 
and  "maliciously  did  compose,  print,  and  publish,  and  cause  and  procure 
to  be  composed,  printed,  and  published  of  and  concerning  the  plaintiff 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing 
therein  the  false,  scandalous,  malicious,  defamatory,  and  libelous  mat- 
ter following,  of  and  concerning  the  said  plaintiff,  that  is  to  say: 

"Got  Hot  Lashes — Walker  (meaning  plaintiff).  Manager,  Caned  by 
Actress  on  Broadway — Texas  Joke  the  Cause. — His  (meaning  plain- 
tiff's) Son  and  Several  Girls  Had  Sent  Sarcastic  Presents  to  Miss  Bar- 
ton.— According  to  the  New  York  Telegraph,  Georgie  Walker  (mean- 
ing plaintiff),  the  whilom  manager  of  the  San  Antonio  Opera-house 
and  present  manager  of  the  Hancock  at  Austin,  ran  up  against  an  ac- 
tress with  nerve  up  in  New  York,  the  eastern  metropolis,  and  got  a 
caning  for  one  of  his  Texas  jokes.  The  girl  who  did  it  was  here  last 
season,  and  also  visited  Austin,  where  Mr.  Walker  (meaning  plaintiff) 
made  her  his  enemy.  The  Telegraph  says:  The  finest  bit  of  sprint- 
ing which  Broadway  folk  have  seen  in  months  convulsed  those  who  were 
out  at  2  o'clock  yesterday  morning.  That  the  wrong  man  was  whipped 
by  an  athletic  young  woman  does  not  lessen  the  pain  in  the  welts  she 
left  on  the  neck  and  shoulders  of  Grcorge  Walker  (meaning  plaintiff), 
the  Texas  theatrical  manager.  He  (meaning  plaintiff)  was  tossing  on 
a  bed  of  pain  at  the  Vendome  yesterday,  but  hopes  to  be  out  to-day, 
none  the  worse  for  his  (meaning  plaintiff)  adventure  except  as  to  his 
(meaning  plaintiff's)  pride.  The  opening  chapter  of  Mr.  Walker's 
(meaning  plaintiff)  misadventure  took  place  in  Austin,  Texas,  last 
Christmas.  Traveling  in  Texas  at  that  time  was  "The  Telephone  Girl" 
Company,  of  which  J.  J.  Rosenthal  is  the  manager.  It  is  said  that  one 
of  the  girls  of  the  company,  Inez  Barton,  had  gained  the  ill  will  of 
several  of  his  sisters  and  they  resolved  on  a  mean  trick  to  humiliate 
her.  Lured  the  Young  Hopeful.  They  coaxed  George  Walker's  (mean- 
ing plaintiff's)  son  to  go  with  them  to  make  Christmas  purchases. 
Among  other  things  they  bought  a  sponge,  a  tin  basin,  a  towel  and  a 
bar  of  soap,  and  sent  them  to  Miss  Barton.  It  is  on  record  that  the 
girl  sobbed  for  hours,  and  then  cunningly  resolved  to  learn  the  names 
of  her  insulters.  The  paper  in  which  the  articles  were  wrapped  gave 
her  the  first  clew.  At  the  store  she  learned  that  Mr.  Walker  (meaning 
plaintiff's  son)  was  the  young  man  that  purchased  them.  Fortunately 
for  the  real  culprit  and  unfortunately  for  the  elder  Walker  (meaning 
plaintiff),  the  troupe  had  to  leave  town  before  Miss  Barton  could  ob- 
tain revenge.  But  she  made  up  her  mind  to  play  even,  if  it  took  a 
dozen  years.  She  recognized  Mr.  Walker  (meaning  plaintiff)  yester- 
day morning  on  the  street.  Then  she  borrowed  the  little  cane  carried 
by  her  escort,  and  with  a  dash  was  at  him  (meaning  plaintiff),  switch- 
ing with  all  her  strength.  Walker  (meaning  plaintiff)  simply  had  to 
run.  There  was  nothing  else  for  him  (meaning  plaintiff)  to  do,  though 
he  (meaning  plaintiff)  managed  to  say:     "Run  along  now  little  girl; 
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you\e  had  fim  enough.  Ouch!  What  are  you  clubbing  me  for?  Ouch! 
I  don't  know  you.'^  "0  no!  you  don't  know  me"  said  Miss  Barton. 
"All  the  more  reason  for  whipping  you,  you  big  brute.  You  will  send 
sarcastic  Christmas  present  to  a  real  lady,  will  you?''  Walker  (mean- 
ing plaintiff)  finally  got  away,  and  the  girl,  apparently  satisfied  with 
herself  and  the  night's  work,  again  took  the  arm  of  her  escort  and  moved 
up  Broadway.  Walker's  (meaning  plaintiff's)  son  heard  of  his  father's 
(meaning  plaintiff's)  said  experience,  and  put  the  first  ray  of  light  on 
the  subject  He  (meaning  plaintiff's  son)  recalled  the  matter  of  the 
Christmas  present  to  the  girl  in  Austin,  and  the  laughs  the  others  in 
the  company  had  at  her  expense. .  "It  must  have  been  that  Barton  girl,'' 
said  young  Walker  (meaning  plaintiff's  son),  consolingly  to  his  father 
(meaning  plaintiff).  "Just  wait  till  I  get  back  to  Texas.  I'll  club 
that  grocer  for  not  telling  her  that  I  was  only  along  with  the  other  girls 
when  they  bought  those  things  to  send.' " 

"That  by  means  of  the  committing  of  said  several  grievances  by  de- 
fendants as  aforesaid,  the  plaintiff  has  been  and  was  greatly  injured  in 
his  good  name,  fame,  respectability,  credit,  and  reputation,  and  brought 
into  public  scandal,  infamy,  ridicule,  contempt,  and  disgrace  with  and 
amongst  all  of  his  neighbors,  friends  and  acquaintances  and  other  good 
and  worthy  citizens,  in  so  much  that  divers  of  those  friends,  neighbors 
and  citizens  had,  on  account  of  the  committing  of  said  several  grievances 
by  said  defendants  as  aforesaid,  from  thence  hitherto  wholly  refused  and 
still  did  refuse  to  have  any  transactions,  acquaintance,  or  discourse 
with  said  plaintiff,  as  they  were  before  used  and  accustomed  to  have 
done  and  otherwise  would  have  done,  or  to  hold  or  permit  any  inter- 
course or  society  with  him. 

"And  plaintiff  further  says  that  the  aforesaid  publication  was  a  pure 
fabrication,  and  without  any  basis  whatever  in  fact,  and  was  published 
for  the  purpose  and  with  the  intention  on  the  part  of  the  defendants 
of  making  fun  through  the  public  press  of  the  plaintiff  and  of  holding 
him  up  to  public  contempt  and  ridicule,  and  to  make  him  the  butt  of 
fun  and  ridicule  and  a  laughing-stock  among  those  who  knew  him, 
and  other  persons  who  might  read  the  article;  that  plaintiff  was  for 
many  years  the  manager  of  an  opera-house  in  San  Antonio,  Texas,  and 
for  the  last  five  years  or  more  has  been,  and  is  now,  manager  of  an 
opera-house  in  the  city  of  Austin,  and  in  his  business  becomes  ac- 
quainted with  actors  and  actresses,  and  that  the  natural  and  reasonable 
effect  of  the  said  article  was  to  make  those  who  read  it,  and  those  who 
read  it  did  get  from  it  that  impression,  that  the  plaintiff  had  been 
publicly  caned  on  the  streets  of  New  York  and  had  been  disgraced  and 
humiliated  on  the  public  streets  by  the  actress  named  in  the  article, 
and  had  been  greatly  humiliated  and  caused  to  act  in  an  absurd  and 
ridiculous  maimer,  and  that  it  was  intended  by  the  defendants,  and  had 
the  effect  intended,  of  making  plaintiff  an  object  of  mirth,  contempt, 
.  and  scorn  with  all  those  who  had  read  the  aforesaid  publication,  and  by 
reason  of  the  publication,  plaintiff's  friends  and  acquaintances,  to  wit. 
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Harvey  Harrell  and  others,  and  other  good  and  worthy  citizens,  have 
looked  upon  plaintiff  as  an  object  of  derision  and  pity  and  have  refused 
to  associate  with  him  as  they  formerly  did,  and  have  been  induced  to 
have  an  ill  opinion  of  him,  and  he  has  on  that  account  lost  the  society 
of  and  the  pleasure  of  associating  with  his  former  friends,  and  his  feel- 
ings have  been  greatly  injured,  and  he  has  thereby  been  subjected  to 
great  shame  and  mortification,  and  has  been  subjected  to  slights  and 
rebuffs  by  those  who  were  formerly  very  friendly  with  him  and  held  him 
in  high  esteem,  and  has  been  shunned  and  avoided  by  theln,  and  on 
that  account  his  comforts  and  enjoyments  as  a  member  of  society  and 
his  social  intercourse  and  pleasure  have  been  greatly  abridged  and  di- 
minished, all  of  which  has  been  the  natural,  direct  and  reasonable  re- 
sult of  the  aforesaid  publication. 

"And  plaintiff  further  says  that  the  defendants  intended  by  said  arti- 
cle to  produce  the  impression,  and  the  article  was  calculated  to  produce 
the  impression,  and  did  produce  it  in  the  minds  of  tiiose  who  read  it, 
and  especially  of  the  plaintiff^s  friends  and  acquaintances,  that  he  was 
of  a  character  and  disposition  to  get  into  such  a  scrape  as  is  related  in 
said  article,  and  was  the  kind  of  person  likely  to  become  involved  in 
such  a  disgraceful  escapade,  and  that  his  reputation  and  disposition 
were  of  a  kind  suited  to  such  an  adventure,  and  that  he  acted  while  he 
was  being  caned  in  an  absurd,  ridiculous,  undignified,  and  pitiful  man- 
ner, and  was  by  the  caning  physically  injured  and  mutilated  and  caused 
to  undergo  great  pain  and  suffering  thereby;  and  by  reason  of  the 
premises  he  has  suffered  actual  loss  and  damage  in  the  sum  of  five  thou- 
sand ($5000)  dollars. 

"And  plaintiff  further  says  that  the  defendants  published  and  caused 
to  be  published  the  aforesaid  article  in  the  manner  as  aforesaid,  of  and 
concerning  the  plaintiff,  for  the  purpose  of  injuring  him,  and  with  the 
malicious  intent  of  making  him  absurd  and  ridiculous,  and  that  they 
knew  the  article  was  wholly  false,  and  they  were  actuated  in  the  matter 
by  actual  malice  and  a  disposition  to  inflict  upon  the  plaintiff,  without 
any  reason  and  with  knowledge  of  the  falsity  of  the  article,  humiliation, 
mortification,  and  disgrace ;  and  by  reason  of  the  premises,  plaintiff  has 
been  further  damaged  in  the  sum  of  five  thousand  ($5000)  dollars  as 
punitory  or  exemplary  damages.'' 

Opinion. — The  act  of  the  Twenty-seventh  Legislature  defining  civil 
libel  was  in  force  at  the  time  of  the  publication  complained  of.  Laws 
27th  Leg.,  p.  30.     The  statute  referred  to  reads  as  follows : 

"Section  1.  A  libel  is  a  defamation  expressed  in  printing  or  writ- 
ing or  by  signs  and  pictures  or  drawings,  tending  to  blacken  the  mem- 
ory of  the  dead,  or  tending  to  injure  the  reputation  of  one  who  is  alive, 
and  thereby  expose  him  to  public  hatred,  contempt  or  ridicule,  or  finan- 
cial injury,  or  to  impeach  the  honesty,  integrity  or  virtue  or  reputation 
of  anyone,  or  to  publish  the  natural  defects  of  anyone,  and  therebj  ex- 
pose such  person  to  public  hatred,  ridicule  or  financial  injury. 
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"Sec.  2.  In  any  action  for  libel,  the  defendant  may  give  in  evidence, 
if  specially  pleaded,  in  mitigation  of  exemplary  or  punitive  damages,  the 
circumstances  and  intentions  under  which  the  libelous  publication  was 
made,  and  any  public  apology,  correction  or  retraction  made  and  pub- 
lished by  him  of  the  libel  complained  of.  The  truth  of  the  statement 
or  statements  in  such  publication  shall  be  a  defense  to  such  action. 

"Sec.  3.  The  publication  of  the  following  matters  by  any  newspaper 
or  periodical,  as  defined  in  section  1,  shall  be  deemed  privileged,  and 
shall  not  be  made  the  basis  of  any  action  for  libel  without  proof  of 
actual  malice: 

"1.  A  fair,  true  and  impartial  account  of  the  proceedings  in  a  court 
of  justice,  unless  the  court  prohibits  the  publication  of  the  same,  when 
in  the  judgment  of  the  court  the  ends  of  justice  demand  that  the  same 
should  not  be  published,  and  the  court  so  orders;  or  any  other  official 
proceedings  authorized  by  law  in  the  administration  of  the  law. 

"2.  A  fair,  true  and  impartial  account  of  all  executive  and  legisla- 
tive proceedings  that  are  made  a  matter  of  record,  including  reports  of 
legislative  committees,  and  of  any  debate  in  the  Legislature  and  in  its 
committees. 

"3.  A  fair,  true  and  impartial  account  of  pulpit  meetings,  organ- 
ized and  conducted  for  public  purposes  only. 

"4.  A  reasonable  and  fair  comment  or  criticism  of  the  official  acts 
of  public  officials  and  of  other  matters  of  public  concern  published  for 
general  information. 

"Sec.  4.  Nothing  in  this  act  shall  be  construed  to  amend  or  repeal 
any  penal  law  on  the  subject  of  libel,  nor  to  take  away  any  existing  de- 
fense to  a  civil  action  for  libel,  ncfr  shall  this  act  affect  any  suits  now 
pending,  or  that  may  hereafter  be  brought  upon  a  cause  of  action  aris- 
ing prior  to  the  taking  effect  of  this  act. 

"Sec.  5.  The  fact  that  there  is  now  no  law  in  this  State  defining 
libel  and  privileged  publications  creates  an  emergency  and  an  impera- 
tive public  necessity  that  the  constitutional  rule  requiring  bills  to  be 
read  on  three  several  days  be  suspended,  and  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage,  and  it  is  so  enacted.^' 

We  are  of  opinion  that  it  was  the  manifest  purpose  of  the  Legislature, 
in  enacting  the  statute  quoted,  to  cover  the  entire  subject  of  libel  as 
applied  to  civil  suits,  regardless  of  what  may  have  been  the  rules  of 
the  common  law  and  decisions  of  the  courts  on  the  subject.  It  there- 
fore becomes  necessary  to  construe  the  statute  and  ascertain  if  the 
plaintifiPs  petition  states  a  cause  of  action  within  its  purview.  While 
the  statute  is  broader  and  includes  other  matters  within  the  definition 
of  libel,  it  in  effect  declares  that  any  publication  tending  to  injure  the 
reputation  of  one  who  is  alive,  and  thereby  expose  him  to  either  public 
hatred,  contempt  or  ridicule,  or  financial  injury,  is  a  libel.  Of  course, 
by  the  terms  of  the  second  section  of  the  statute,  the  truth  of  such 
publication  would  be  a  valid  defense;  and  when  that  issue  is  raised, 
unless  the  publication  is  false,  it  is  not  libelous. 
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Applying. the  rule  which  requires  the  averments  in  a  pleading  to  be 
liberally  construed  as  against  a  general  exception,  we  hold  that  the 
petition  in  this  cause  shows  that  the  publication  complained  of  tended 
to  injure  the  plaintiff's  reputation  and  expose  him  to  contempt  and 
ridicule;  and,  such  being  the  case,  it  comes  within  the  statutory  defini- 
tion of  ^  libel.  According  to  that  definition,  it  was  not  necessary  for 
the  petition  to  disclose  special  damage.  If  it  discloses  a  publication 
tending  to  injure  the  reputation  of  the  plaintiff,  by  exposing  him  to 
public  hatred,  contempt,  or  ridicule,  or  financial  injury,  then  it  states 
a  libel  under  the  second  clause  of  the  first  section  of  the  statute.  When 
the  tendency  of  the  publication  is  to  injure  reputation  by  exposure  to 
public  hatred,  contempt  or  ridicule,  it  is  not  necessary  that  financial 
injury  shall  be  shown,  in  order  to  render  the  publication  libelous.  The 
publication  must  tend  to  expose  the  plaintiff  to  one  or  more  of  the  four 
conditions  named  in  the  statute — ^public  hatred,  contempt,  or  ridicnle, 
or  financial  injury;  but  it  is  not  necessary  to  show  exposure  to  more 
than  one  of  such  conditions. 

We  are  not  prepared  to  hold  that  the  alleged  libelous  publication  did 
not  tend  to  injure  the  reputation  of  plaintiff,  by  exposing  him  to  con- 
tempt and  ridicule  as  alleged  in  his  petition;  and  we  think  it  was  the 
intention  of  the  Legislature,  especially  in  cases  of  doubt,  to  make  that 
a  question  of  fact  to  be  decided  like  any  other  issue  of  fact  in  a  civil 
suit. 

As  plaintiff's  pleading  must  be  tested  by  the  statute  quoted,  which  is 
now  the  law  of  this  State  on  the  subject  of  libel,  it  becomes  unnecessary 
to  consider  whether  at  common  law  the  petition  is  suflScient.  And  it 
follows  from  what  has  been  said,  that,  as  against  a  general  demurrer, 
the  petition  states  a  cause  of  action  within  the  purview  of  the  statute, 
and  the  trial  court  erred  in  sustaining  the  general  demurrer. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Eastern  Texas  Railroad  Company  v.  J.  P.  Eddings  et  al. 

Decided  October  16,  1902. 

1.— Eminent  Domain— Railroads— Measure  of  Damages  to  Land— Hffarket  Valae. 
The  measure  of  damages  to  real  estate  from  the  construction  and  operation 
of  a  railroad  in  a  street  near  by  is  the  difference  in  the  market  yalue  of  the 
property  just  before  such  construction  and  just  afterwards. 

2. — Same — ^Basis  of  Estimate — Common  Benefit. 

In  estimating  the  damages  to  the  property  from  the  construction  and  opera- 
tion of  the  road,  evidence  of  a  general  increase  in  the  value  of  the  property  in 
the  neighborhood  from  the  presence  of  the  railroad  is  not  admissible. 

3. — Same — Homestead. 

Where  the  property  injured  is  being  used  as  a  homestead,  evidence  of  dam- 
age to  its  use  as  such  by  reason  of  the  construction  of  the  road  is  admissible. 
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4.— Same— Antecedent  Offer  of  Price. 

Eyidence  of  what  the  owner  had  been  offered  for  the  property  five  years 
before  the  construction  of  the  road  was  not  admissible. 

5.— ^ame— Opinion. 

The  opinions  of  witnesses  as  to  the  value  of  the  property  were  admissible 
where  the  witnesses  were  shown  to  be  qualified  to  give  an  opinion. 

Appeal  from  the  District  Court  of  Angelina  County.  Tried  below 
before  Hon.  Tom  C.  Davis. 

E.  J.  Mantoothj  for  appellant. 

GARRETT,  Chief  Justice. — The  appellees  brought  this  action 
against  the  appellant  to  recover  for  damage  to  ceri»in  lots  of  land  owned 
by  them,  situated  in  the  town  of  Lufkin,  alleged  to  have  been  caused 
by  the  building  of  appellants  railroad  on  Hemdon  street  in  said  town. 
The  lots  were  occupied  by  the  appellees  as  a  homestead,  and  evidence 
was  offered  by  them  and  received  tending  to  show  depreciation  in  the 
value  of  the  lots  for  use  as  a  residence  by  the  building  and  operation 
of  the  railroad  in  the  street.  This  character  of  testimony  was  objected 
to  by  the  appellant,  it  being  contended  that  the  inquiry  as  to  the  dam- 
age should  be  general,  and  that  if  the  lots  were  as,  valuable  after  the 
building  of  the  railroad  for  some  other  purpose  as  they  were  just  be- 
fore no  injury  would  be  shown.  And  it  was  sought  to  be  shown  by  the 
appellant  that  property  on  Hemdon  street  in  the  neighborhood  where 
the  property  of  appellees  was  situated  was  increased  in  value  by  the 
presence  of  the  railroad.  Objection  was  also  made  to  the  admission  of 
the  testimony  of  the  appellee  J.  P.  Eddings  that  he  had  been  oflEered 
$1200  for  the  property  five  or  six  years  before  the  trial,  which  was 
less  than  a  year  after  the  construction  of  the  railroad.  If  the  property 
of  the  appellees  ha^  been  injured  by  the  construction  of  the  appellant^s 
railroad  in  Hemdon  street  they  are  entitled  to  recover  damages.  The 
measure  of  damages  is  the  diminution  of  the  value  of  the  property  re- 
sulting from  the  construction  and  operation  of  the  railroad  in  the  street 
contiguous  to  appellees'  property,  to  be  determined  by  ascertaining  the 
difference  between  the  market  value  of  the  property  just  before  the  con- 
struction of  the  railroad  and  its  value  just  after  such  construction. 
Railway  v.  Puller,  63  Texas,  471 ;  Railway  v.  Downie,  82  Texas,  383 ; 
McPadden  v.  Schill,  84  Texaa,  79;  Railway  v.  Pearce,  75  Texas,  285; 
Railway  v.  Rosenthal,  79  Texas,  328. 

In  estimating  the  damages  the  appreciation  in  value  of  the  property 
caused  by  the  presence  of  the  railroad  which  is  common  to  the  neigh- 
borhood can  not  be  considered.  The  evidence  as  to  appreciation  in 
value  introduced  by  the  appellant  in  the  court  below  tended  only  to 
show  a  general  increase  in  the  value  of  property  in  the  neighborhood. 
The  owner  of  property  may  make  any  lawful  use  of  it,  and  the  prop- 
erty in  question  having  been  devoted  by  the  appellees  to  use  as  a  home- 
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stead  and  their  residence  being  thereon  already  when  the  injury  was  in- 
flicted, it  was  proper  to  receive  evidence  tending  to  show  the  extent  of 
the  injury  to  its  use  for  homestead  purposes,  that  being  the  purpose 
for  which  it  had  been  adapted  and  was  used.  Damages  can  only  be 
given  for  an  injury  peculiar  to  the  property  affected.  The  peculiar  in- 
jury in  tjiis  case  is  to  the  use  of  the  property  as  a  homestead. 

Testimony  as  to  what  the  owner  was  offered  for  the  property  was  not 
competent  evidence,  because  the  inquiry  was  as  to  the  value  of  the  land 
at  the  time  the  railroad  was  constructed  and  not  several  years  before 
that  time.  Railway  v.  Ruby,  80  Texas,  175.  But  the  opinions  of  wit- 
nesses may  be  received  as  to  the  value  of  the  property  when  they  are 
shown  to  be  qualified  to  give  an  opinion.    Railway  v.  Ruby,  supra. 

For  the  error  of  the  court  in  receiving  the  testimony  of  the  appellee 
J.  P.  Eddings  as  above  shown,  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


A.  W.  Ellis  v.  Houston  East  &  West  Texas  Railway  Company. 

Decided  October  17,  1902. 

1.— Carrier  of  Passengers— Regalations  as  to  Right  of  Freight  Trainfr— Notice. 

A  person  who  enters  a  freight  train,  knowing  it  to  be  such,  and  intend- 
ing to  take  passage  thereon,  is  charged  with  notice  that  the  railroad  company 
is  authorized  under  the  law  to  make  reasonable  rules  and  regulations  in  refer- 
ence to  the  carrying  of  passengers  thereon. 

S. — Same — ^Permit — ^Requirement  Not  Waiver. 

Where  the  company's  rules  required  that  a  person  intending  to  become  a 
passenger  on  a  freight  train  should  sign  a  special  permit  to  be  obtained  from 
its  ticket  agent  or  conductor,  the  action  of  the  agent  in  selling  plaintiff  a  ticket 
that  he  might  ride  on  a  freight  train  without  mentioning  the  permit  did  not 
create  an  unconditional  contract  to  carry  plaintiff  without  a  permit  and  in  vio- 
lation of  an  established  rule. 

3. — Same — Regulation  Held  Reasonable. 

Ca  regulation  requiring  that  one  who  wishes  to  become  a  passenger  on  a 
freight  train  shall  obtain  and  sign  a  permit  to  be  issued  by  the  agent  or  con- 
ductor, is  a  reasonable  one.\ 

4. — Same— Ejection— Damage  Not  Shown. 

Where  plaintiff  boarded  a  freight  train  without  a  permit,  as  required  by  the 
rules,  and  was  carried  back  to  the  place  where  he  got  on,  and  put  off  the  train 
without  force,  and  it  was  not  shown  that  he  demanded  a  return  of  the  money 
paid  for  his  ticket,  or  was  prevented  from  making  the  desired  journey  on  that 
day,  no  damage  was  shown. 

Appeal  from  the  District  of  Angelina  County.  Tried  below  before 
Hon.  Tom  C.  Davis. 

E.  J.  Mantooth  and  O'Quinn  &  Rohh,  for  appellant. 

BaJcer,  Bolts,  BaTcer  &  Lovett  and  J.  S.  McEachin,  for  appellee. 
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PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  damages  for  his  alleged  wrongful  ejection  from  one  of  appellee's 
trains  upon  which  he  alleged  he  was  a  passenger  and  entitled  to  trans- 
portation under  a  lawful  contract  therefor  made  with  appellee  through 
its  duly  authorized  agent.  The  substantial  allegations  of  plaintiff's 
petition  are  as  follows : 

"That  on  or  about  the  26th  day  of  August,  1899,  he  entered  into  a 
contract  with  defendant,  through  its  local  agent^  at  Lufkin,  for  trans- 
portation from  the  town  of  Lufkin  to  the  town  of  Nacogdoches  and  re- 
turn ;  that  he  represented  to  said  company  that  he  desired  transportation 
over  said  road  on  the  defendant  company's  local  or  mixed  train ;  ♦  ♦  * 
that  before  securing  transportation  plaintiff  explained  to  said  agent  that 
he  desired  to  go  to  Nacogdoches  on  said  local  train,  and  inquired  when 
it  was  scheduled  to  depart,  and  was  informed  that  it  would  leave  about 
7  a.  m.,  wjiereupon  plaintiff  then  called  for  transportation,  and  the  de- 
fendant company  then  delivered  to  plaintiff  a  ticket  entitling  plaintiff 
to  one  first-class  passage  on  said  local  train  to  Nacogdoches  and  return ; 
that  said  transportation  so  contracted  for  and  received  was  uncondi- 
tional, and  at  the  hour  designated  for  the  train  to  leave,  plaintiff  took 
passage  thereon  and  was  conveyed  two  miles  from  the  town  of  Lufkin, 
when  the  conductor  called  for  plaintiff's  transportation,  which  was  then 
delivered  to  the  conductor,  ♦  ♦  *  who  rejected  it  and  ordered 
plaintiff  off  of  said  train.  Plaintiff  declined  to  leave  the  train,  because 
he  had  paid  $1.20  for  his  ticket  and  was.  therefore  entitled  to  transpor- 
tation; ♦  ♦  ♦  that  the  defendant  refused  to  transport  plaintiff 
further,  and  then  and  there  by  force,  threats,  and  fraud,  violently  and 
rudely  ejected  plaintiff  from  said  train  against  his  will  and  over  his 
protest,  in  the  presence  and  hearing  of  other  persons,  at  a  place  where 
there  was  no  depot  or  other  means  of  comfort  or  means  of  transportation 
for  the  safety  of  plaintiff  in  returning  from  said  place  where  ejected  to 
the  town  of  Lufkin,  to  plaintiff's  damage  in  the  sum  of  one  thousand 
five  hundred  dollars.  ♦  ♦  ♦  Plaintiff  prays  that  he  have  judgment 
for  said  damages  and  for  costs  of  suit,  and  for  general  and  special 
relief.^' 

Defendant  answered  by  general  demurrer  and  denial,  and  by  special 
plea,  which  was  as  follows : 

"That  the  train  upon  which  plaintiff  attempted  to  take  passage  was 
only  a  freight  train,  and  was  not  equipped  and  was  not  intended  for  the 
carrying  of  passengers  under  any  circumstances,  save  and  except  in  cases 
of  great  emergency  and  necessity,  and  then  only  upon  the  special  condi- 
tion that  the  party  who  might  desire  to  take  passage  thereon  should  first 
procure  from  the  defendant's  agent  where  such  person  should  take  pas- 
sage, or  from  defendant's  conductor  in  charge  of  the  train,  a  special  per- 
mit to  ride  upon  such  train ;  that  at  the  time  plaintiff  undertook  to  take 
passage  on  defendant's  train,  and  from  which  he  complains  of  being 
ejected,  this  defendant  says  that  it  then  had  adopted  and  had  in  effect 
and  in  operation  a  rule  that  prohibited  the  carrying  of  passengers  upon 
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freight  trains  and  the  kind  of  train  such  as  the  one  plaintiflf  nndertook 
to  take  passage  on,  save  and  except  when  passengers  were  male  passen- 
gers of  the  age  of  18  years  or  over,  and  only  such  passengers  as  who 
might  procure  such  permit  from  the  agent  where  he  took  passage,  or 
from  the  conductor  in  charge  of  the  train ;  all  of  which  was  then  known 
to  the  plaintiff  or  by  reasonable  prudence  on  the  part  of  the  plaintiff 
could  have  been  known,  and  which  he  in  law  was  charged  with  the  knowl- 
edge of;  that  said  rule  and  regulation  had  been  in  force  by  defendant 
upon  its  line  of  road  for  a  period  of  several  months  prior  to  the  date 
plaintiff  attempted  to  take  passage  on  defendant's  train  as  aforesaid. 

"Defendant  further  alleges  that  plaintiff,  without  complying  with 
said  rule  or  regulation  as  aforesaid,  in  not  procuring  such  permit  from 
defendant's  agent  at  Lufkin,  the  place  where  he  took  passage  on  said 
train,  got  upon  said  train  without  any  permit,  and  that  immediately 
after  said  train  left  Lufkin  en  route  to  its  destination,  the  defendant's 
conductor  in  charge  of  said  train  called  upon  plaintiff  for  his  transpor- 
tation and  for  the  permit,  which  plaintiff  should  have  had,  to  authorize 
him  to  ride  upon  said  train.  Whereupon  plaintiff  presented  to  defend- 
ant's said  conductor  one  round  trip  ticket  over  defendant's  line  of  road 
from  the  town  of  Lufkin  to  the  town  of  Nacogdoches;  whereupon  de- 
fendant's conductor  informed  the  plaintiff  of  the  rule  and  regulation  as 
aforesaid,  which  required  that  the  plaintiff  also  have  and  sign  a  permit 
which  was  intended  and  which  alone  would  entitle  him  to  be  transported 
upon  said  train.  Whereupon  plaintiff  stated  to  defendant's  said  con- 
ductor that  he  had  no  permit ;  thereupon  defendant's  conductor  proposed 
to  plaintiff  to  furnish  him  (the  plaintiff)  with  such  permit,  and  advised 
plaintiff  that  upon  his  signing  same  he  would  be  authorized  and  could 
and  would  transport  him  to  the  town  of  Nacogdoches  upon  said  train. 
Whereupon  the  plaintiff  declined  and  refused  to  sign  the  permit  offered 
and  tendered  him  by  the  defendant's  said  conductor,  but  demanded  that 
the  conductor  should  carry  him  to  the  town  of  Nacogdoches  without  his 
being  required  to  execute  or  sign  such  permit;  that  thereupon  he,  said 
conductor,  informed  plaintiff  that  he  could  not  under  the  rules  and  regu- 
lations of  the  defendant  so  carry  him,  and  that  unless  he  would  sign 
the  permit  he,  the  said  conductor,  under  the  rules  and  regulations 
then  in  force  by  the  defendant,  would  be  compelled  to  eject  him 
from  the  train,  and  at  once  caused  the  said  train  to  be  stopped  and  run 
back  into  the  town  of  Lufkin,  within  a  short  distance  of  where  defend- 
ant boarded  said  train,  and  there  plaintiff  left  said  train." 

Succinctly  stated,  the  material  facts  shown  by  the  record  are  as  fol- 
lows: Appellant  lived  in  Angelina  County,  and  desiring  to  go  to  the 
town  of  Nacogdoches  to  transact  some  business,  he  went  to  the  town  of 
Lufkin  on  the  evening  of  the  26th  of  August,  1899,  for  the  purpose  of 
taking  passage  to  Nacogdoches  on  appellee's  train  on  the  next  day.  He 
knew  that  a  freight  train  over  appellee's  road  left  Lufkin  for  Nacog- 
doches on  the  next  morning  but  did  not  know  the  schedule  time  for  its 
departure.    He  went  to  appellee's  depot  on  the  morning  of  the  27'th  and 
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inquired  whether  he  could  get  a  train  going  north  that  morning,  and  was 
informed  that  there  would  be  a  train  to  Nacogdoches  at  7  o'clock.  He 
then  left  the  depot,  but  returned  in  a  short  time  and  purchased  from  the 
appellee's  agent  a  ticket  entitling  him  to  transportation  over  appellee's 
road  from  Lufkin  to  Nacogdoches  and  return.  This  ticket  was  in  the 
ordinary  form,  containing  no  conditions  of  any  kind,  and  appellant  paid 
therefor  the  full  rate  charged  for  first  class  transportation  from  Lufkin 
to  Nacogdoches.  Nothing  was  said  by  the  agent  about  a  permit  to  ride 
on  the  freight  train.  Appellant  then  got  aboard  appellee's  freight  train, 
which  left  on  schedule  time,  and  when  the  conductor  came  into  the 
caboose  presented  his  ticket.  The  conductor  took  the  ticket  and  asked 
appellant  for  his  permit.  Appellant  told  him  that  he  did  not  know 
what  he  meant  by  a  permit.  The  conductor  then  explained  to  appellant 
that  the  rules  of  the  appellee  forbade  him  to  carry  passengers  on  a 
freight  train  unless  such  passenger  had  a  permit.  This  permit  could 
be  issued  by  the  station  agent  or  by  the  conductor  of  the  train  and  con- 
tained the  following  conditions  and  agreements  which  the  passenger  was 
required  to  sign : 

"Houston  East  &  West  Texas  Railway  Company,  and  Houston  &  Shreve- 
port  Railway  Company. 

" ,  whose  signature  precedes,  has  purchased  ticket,  form , 

number  ,  destination  .    The  Houston  East  &  West  Texas 

Railway  Company  agrees  to  permit ,  who  is  a  holder  of  transpor- 
tation over  its  line,  to  ride  upon  said  transportation  on  freight  train 

No. ,  beginning  on  the day  of ,  1900,  only  when  this 

permit  is  officially  signed  in  ink  and  stamped  by  the  agent  issuing  it, 
and  also  signed  by  the  said ,  subject  to  the  following  conditions : 

"1st.  The  party  to  whom  this  permit  is  issued,  in  accepting  same, 
represents  and  contracts  that  he  is  a  male  person  over  the  age  of  18  years. 

"2d.  It  is  expressly  understood  that  this  permit  is  not  good  for  pas- 
sage on  any  train  excepting  as  above  designated,  which  is  a  local  freight 
train,  unequipped  for  the  hauling  of  passengers,  of  which  fact  the 
party  to  whom  this  permit  is  issued  takes  notice ;  and  the  said  party,  in 
consideration  of  being  allowed  to  take  passage  on  the  said  train,  agrees 
to  ride  in  the  caboose  thereof,  which  is  provided  with  only  two  wooden 
benches  and  no  water  closet,  and  is  in  charge  of  no  employe  whose  duty 
it  is  to  look  after  the  comfort  of  passengers  or  assist  them  in  entering  or 
alighting  from  the  train,  or  to  call  stations ;  and  further  agrees  to  waive 
all  claims  for  damages  to  his  person  or  baggage  due  or  resulting  from  all 
shocks  or  jars  which  the  said  train,  on  account  of  its  character,  is  liable 
to  sustain,  and  further  agrees  not  to  ride  upon  the  platform  or  in  the 
cupola  of  said  caboose. 

"3d.  The  party  to  whom  this  permit  is  issued,  in  accepting  the  same, 
agrees  without  assistance  to  board  the  train  only  when  the  same  is 
standing  still,  to  look  out  for  and  disembark  upon  arriving  at  destina- 
tion; it  being  understood  that  the  holder  of  this  permit  will  get  on  and 
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oflf  the  caboose  while  it  is  stopped  at  a  regular  station  to  transact  its  regu- 
lar freight  business,  whether  the  caboose  is  at  the  station  depot  or  plat- 
form or  not.  It  is  further  understood  that  the  train  for  which  this  per- 
mit is  issued  will  stop  only  at  regular  stations  to  take  on  and  discharge 
freight,  and  no  special  stop  will  be  made  for  the  purpose  of  taking  on  or 
discharging  passengers.  The  holder  of  this  permit  hereby  takes  notice 
that  no  provision  is  made  for  separate  cars  or  compartment  for  the  dif- 
ferent races  upon  the  train,  for  which  this  permit  is  issued. 

"4th.  As  the  train  for  which  this  permit  is  issued  is  not  provided  with 
facilities  for  the  carriage  of  baggage,  no  baggage  will  be  checked  on  this 
permit,  or  the  transportation  held  by  the  party  to  whom  this  jiermit  is 
issued,  and  only  light  hand  baggage  in  the  immediate  charge  of  the 
holder  of  this  permit  will  be  allowed  in  the  caboose;  and  the  holder  of 
this  permit  agrees  to  look  after  and  care  for  such  baggage,  and  hereby 
waives  all  claims  for  damages  on  account  of  its  loss  or  damage. 

"5th.  The  party  to  whom  this  permit  is  issued  agrees  to  sign  his  name 
and  otherwise  satisfactorily  identify  himself  as  such  whenever  called 
upon  so  to  do  by  the  conductor  or  agent  of  the  company  issuing  it. 

"6th.  It  is  understood  that  the  railroad  company  issuing  this  permit 
does  not  hold  itself  out  as  a  common  carrier  of  passengers  upon  the  train 
for  which  this  permit  is  issued,  and  in  consideration  of  the  said  railroad 
company  allowing  the  party  to  whom  this  permit  is  issued  to  take  pas- 
sage on  the  said  train,  the  said  party  agrees  to  all  of  the  above  conditions, 
and  agrees  that  unless  they  are  fully  complied  with,  this  permit  shall  be 
void,  and  upon  presentation  may  be  taken  up  and  the  holder  thereof 
ejected  from  the  train. 

"7th.  This  permit  is  not  transferable,  and  no  person  other  than  the 
party  to  whom  it  is  originally  issued  can  acquire  any  property  in  it  or 
title  thereto. 

"E.  B.  Gushing, 
"General  Superintendent. 


Local  Agent. 


Applicant  for  permif 

The  conductor  gave  one  of  these  permits  to  appellant  and  requested 
him  to  sign  it.  This  appellant  refused  to  do  after  having  it  read  over 
and  explained  to  him  by  a  fellow  passenger.  In  the  meantime  the  train 
had  gotten  about  two  miles  from  Lufkin.  Appellant  persisting  in  his 
refusal  to  sign  the  permit,  the  train  was  stopped  and  backed  to  Lufkin 
and  appellant  ejected  therefrom  by  the  conductor.  No  more  force  was 
used  in  ejecting  appellant  than  was  necessary  and  he  sustained  no  per- 
sonal injury  of  any  kind.  The  ticket  was  returned  to  appellant  by  the 
conductor.  The  appellee  had  established  a  rule  forbidding  the  carrying 
of  passengers  upon  local  freight  trains  unless  such  passengers  secured  a 
permit  as  before  set  out.    The  rule  was  published  and  made  effective  <m 
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February  25, 1899,  and  was  in  force  on  the  27th  of  August,  1899,  a  copy 
of  same  being  then  on  the  bulletin  board  at  the  depot  in  Lufkin.  The 
oflBcers  of  appellee's  road  endeavored  to  enforce  this  rule  strictly,  and 
there  is  no  evidence  in  the  record  that  it  was  ever  violated.  Appellant 
did  not  know  of  the  rule  at  the  time  he  purchased  his  ticket.  He  had 
general  information  that  appellee^s  local  freight  train  carried  passen- 
gers, but  knew  nothing  of  tiie  rules  under  which  they  were  carried  and 
made  no  inquiries. 

The  train  from  which  appellant  was  ejected  was  a  local  freight  train 
with  no  passenger  cars  attached  thereto  and  not  equipped  in  any  manner 
as  a  passenger  train.  There  was  a  daily  passenger  train  over  appellee's 
road  from  Lufkin  to  Nacogdoches.  None  of  appellee's  agents  was 
authorized  to  disregard  or  relax  the  rules  as  to  the  transportation  of 
passengers  on  freight  trains.  Upon  these  facts  the  court  below  instructed 
the  jury  to  find  a  verdict  for  the  defendant,  and  upon  the  return  of  such 
verdict  judgment  was  rendered  in  accordance  therewith. 

Under  appropriate  assignments  of  error  appellant  complains  of  this 
judgment  as  being  contrary  to  the  law  and  the  evidence,  in  that  the  un- 
disputed evidence  showed  that  appellant,  having  been  informed  by 
appellee's  agent  that  he  could  go  to  Nacogdoches  on  appellee's  train 
which  left  Lufkin  at  7  o'clock,  purchased  from  said  agent  a  ticket  enti- 
tling him  to  transportation  from  Lufkin  to  Nacogdoches ;  that  appellant 
had  no  notice  of  any  rules  requiring  him  to  obtain  a  permit  to  ride  on 
said  train  at  the  time  he  purchased  the  ticket,  and  that  by  the  sale  of 
said  ticket  appellee  contracted  unconditionally  to  transport  appellant 
from  Lufkin  to  Nacogdoches  and  return,  and  no  conditions  could  be  sub- 
sequently added  to  said  contract. 

We  do  not  think  the  evidence  in  this  case  shows  that  appellee  through 
its  agent  contracted  unconditionally  to  transport  appellant  on  its  freight 
train.  It  is  true  that  when  the  ticket  was  sold  nothing  was  said  about  a 
permit,  but  appellant  knew  that  the  train  on  which  he  intended  to  ride 
was  not  a  passenger  train,  and  he  was  charged  with  notice  that  appellee 
was  authorized  under  the  law  to  make  any  reasonable  rule  or  regulation 
in  regard  to  the  transportation  of  passengers  on  its  freight  trains.  The 
rule  which  required  appellant  to  obtain  and  sign  the  permit  presented  to 
him  by  the  conductor  was  a  reasonable  rule,  and  one  which  the  agent  of 
appellee  had  no  authority  to  abrogate.  This  rule  had  been  duly  pub- 
lished, and  so  far  as  the  evidence  shows  had  been  strictly  enforced  by 
appellee.  It  authorized  the  permit  to  be  issued  either  by  the  agent  or 
the  conductor,  and  the  mere  failure  of  the  agent  at  the  time  the  ticket 
was  sold  to  require  appellant  to  sign  the  permit  or  to  notify  him  that  he 
would  have  to  obtain  one,  can  not  be  considered  as  a  contract  on  the  part 
of  appellee  to  transport  appellant  on  its  freight  train  without  a  permit 
in  violation  of  its  established  rules.  None  of  the  cases  cited  by  the 
appellant  sustain  his  contention.  In  the  case  of  Eailway  v.  Moorman, 
46  Southwestern  Reporter,  662,  an  agent  of  the  railroad  sold  Moorman 
Vol.  30  Civil— 12. 
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a  ticket  for  a  regular  passenger  train  to  a  station  at  which  the  train  did 
not  stop.  Moorman  had  no  knowledge  of  this  fact,  and  the  agent  at  the 
ti)ne  the  ticket  was  sold  represented  to  him  that  the  train  would  stop  at 
the  station  called  for  in  the  ticket.  The  train  did  not  stop  at  the  station 
and  the  conductor  demanded  fare  to  the  next  station,  and  upon  Moor- 
man's refusal  to  pay  same  ejected  him  from  the  train  some  five  or  six 
miles  from  the  station.  The  court  held  that  the  railroad  company,  hav- 
ing through  its  agent  contracted  with  Moorman  that  the  train  would 
stop  at  said  station,  was  liable  to  him  for  its  violation  of  said  contract 
In  Railway  v.  Mackie,  71  Texas,  491,  the  appellee  had  purchased  and 
paid  for  first  class  transportation  but  was  only  given  a  second  class  ticket 
He  was  refused  admission  into  the  first  class  car  by  the  conductor  unless 
he  would  pay  additional  fare,  which  he  declined  to  do.  This  was  held  to 
be  a  violation  of  the  contract  for  which  the  railroad  company  was  liabla 
The  facts  in  the  Holbrook  case,  12  Texas  Civil  Appeals,  475,  were  that 
Holbrook  contracted  with  the  agent  of  the  railroad  for  a  round  trip 
ticket  with  a  limit  of  thirty  days.  After  receiving  the  contract  price  the 
agent  delivered  a  ticket  with  only  a  ten  days  limit  As  soon  as  he  exam- 
ined the  ticket  and  discovered  that  it  had  only  a  ten  days  limit  he 
demanded  of  the  agent  that  the  limit  be  changed  so  as  to  conform  to 
their  contract.  This  was  refused.  Holbrook  then  oflEered  the  ticket  back 
and  demanded  a  return  of  his  money.  This  demand  was  also  refused. 
His  wife  used  the  ticket  to  her  destination,  but  upon  her  return  after  the 
expiration  of  the  ten  days  limit  and  before  the  expiration  of  the  thirty 
days  she  was  ejected  from  the  train.  This  was  held  to  be  a  violation  by 
the  railway  company  of  its  contract,  and  damages  were  allowed.  In  each 
of  these  cases  there  was  a  positive,  unequivocal  contract  made  by  an  agent 
of  the  company  acting  within  the  apparent  scope  of  his  authority,  with 
no  notice  either  actual  or  constructive  on  the  part  of  the  other  party  of 
any  want  of  authority  in  the  agent  to  make  the  contract. 

In  the  case  of  Railway  v.  Jackson,  61  Southwestern  Reporter,  440,  this 
court  held  that  a  statement  made  by  the  agent  of  the  railway  at  the  time 
Jackson  purchased  his  ticket,  in  response  to  his  request  for  a  permit, 
that  the  conductor  of  the  freight  train  would  issue  him  a  permit,  was 
binding  on  the  company,  and  the  refusal  of  the  conductor  to  issue  the 
permit  and  the  expulsion  of  Jackson  from  the  train  was  held  a  violation 
by  the  railroad  company  of  its  contract  of  carriage  made  by  its  agent 
The  same  general  principle  of  the  law  of  agency  was  applied  in  this  case 
as  in  the  cases  before  cited,  and  the  application  of  that  principle  is  not 
called  for  by  the  facts  in  the  case  before  us.  The  most  that  can  be 
claimed  by  appellant  from  the  failure  of  the  agent  to  notify  him  at  the 
time  he  purchased  the  ticket  that  he  must  obtain  a  permit  to  ride  on  the 
freight  is  that  he  was  thereby  induced  to  believe  that  nothing  more  was 
required  to  entitle  him  to  transportation  on  said  train  than  the  payment 
of  his  fare.  No  injury  is  shown  to  have  resulted  by  reason  of  his  being 
so  misled.'    After  being  informed  by  an  employe  of  the  appellee  charged 
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with  that  duty  that  he  could  not  ride  upon  that  train  without  a  permit, 
and  such  permit  being  offered  him,  he  refused  to  accept  same.  When  he 
refused  to  comply  with  the  rules  of  the  appellee  he  was  not  put  off  the 
train  at  an  inconvenient  or  improper  place,  but  was  returned  to  the  place 
at  which  he  had  embarked  and  without  violence  forced  to  leave  the  train. 
This  was  done  within  a  few  minutes  after  he  had  taken  passage  on  the 
train.  There  is  nothing  in  the  pleading  or  evidence  indicating  that  the 
appellee  refused  to  return  him  the  money  paid  for  the  ticket  or  that  he 
ever  made  &uch  demand  or  request,  or  offered  to  return  tlie  ticket.  He 
seems  to  have  lost  all  desire  to  go  to  Nacogdoches  after  he  failed  to  secure 
transportation  on  the  freight  train  without  complying  with  the  rules  of 
the  company,  and  does  not  claim  that  he  was  prevented  from  reaching 
Nacogdoches  on  that  day  by  being  refused  transportation  on  the  freight 
train;  nor  that  he  suffered  any  injury  by  his  failure  to  accomplish  his 
journey.  He  does  not  complain  of  the  conditions  of  the  permit  which  he 
was  requested  to  sign,  his  only  reason  for  refusing  to  accept  same  being 
that  he  did  not  ^Tiave  to.*'  We  think  the  evidence  wholly  fails  to  show 
any  breach  of  contract  on  the  part  of  appellee,  and  that  the  act  of  which 
appellant  complains  was  necessary  in  the  enforcement  of  the  rules  of  the 
appellee  in  regard  to  the  carriage  of  passengers  upon  its  freight  trains. 
The  judgment  of  the  court  below  will  be  aflBrmed. 

Affirmed. 


Houston  &  Texas  Central  Railroad  Company  v.  J.  W.  Harris. 

Decided  October  17,  1902. 

1.:— Carrier  of  Passengers— Injury  to  Wife— Evidence. 

Evidence  held  sufficient  to  support  a  finding  that  the  injury  to  plaintiff's 
wife  resulted  from  the  negligence  of  defendant's  servants  in  not  stopping  the 
train  long  enough  for  her  to  alight,  and  in  starting  it  again  with  a  violent  jerk. 

S. — Same — ^Verdict — ^Damages  for  Personal  Injury. 

Evidence  held  to  sustain  a  verdict  for  $2000  for  injuries  to  plaintiff's  wife, 
resulting  from  a  jerk  of  the  train  throwing  her  down,  hurting  her  back,  etc. 

8. — Same— Contradicting  Witnes&— Predicate. 

Where  a  physician,  testifying  as  a  witness  for  defendant,  had  stated  that 
he  saw  plaintiff's  wife  just  after  she  got  off  the  train,  and  that  it  was  three  or 
four  days  afterwards  before  he  first  heard  that  she  claimed  to  have  been  injured, 
it  was  proper  to  ask  him  on  cross-examination  if  he  did  not  ask  her  if  she  was 
not  hurt,  and  say  to  her  "You  look  pale,"  and  he  having  answered  in  the  nega- 
tive, it  was  permissible  to  contradict  him  by  the  wife's  testimony. 

4. — Same — Charge  Limiting  Effect  of  Evidence. 

A  charge  that  certain  hearsay  testimony  given  in  rebuttal  and  to  impeach  a 
witness  is  to  be  considered  by  the  jury  only  as  affecting  the  credibility  of  the 
witness,  and  for  no  other  purpose,  is  proper  and  not  on  the  weight  of  evidence. 

5. — Same — Husband  and  Wife — Value  of  Wife's  Services. 

Where  the  action  was  by  the  husband  for  personal  injury  to  the  wife,  and 
the  evidence  disclosed  their  condition  in  life  and  the  habit  of  the  wife  to  do 
household  work»  this  was  sufficient  to  warrant  the  court  in  submitting  to  the 
jury  the  right  of  the  husband  to  recover  for  loss  of  the  wife's  services. 
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Appeal  from  the  District  Court  of  Grimes  County.  Tried  below  be- 
fore Hon.  J.  M.  Smither. 

Baker,  Boits,  Baker  &  Lovett  and  Frank  Andrews,  for  appellant. 

John  M.  King,  H,  L,  Lewis,  and  McDonald  Meachum,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  ap- 
pellee, J.  W.  Harris,  against  the  appellant  for  the  recovery  of  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  his  wife  while 
a  passenger  on  one  of  the  appellant's  train  from  Navasota  to  Court- 
ney, in  Grimes  County,  through  the  negligence  of  its  servants.  Plain- 
tiff alleged  that  when  the  train  reached  Courtney  his  wife  immediately 
arose  and  started  to  leave  the  car,  and  just  as  she  came  near  the  door 
the  defendant  started  the  train  onward  with  a  sudden  jerk  or  start, 
thereby  causing  his  wife,  to  fall  backwards  and  strike  her  body  and 
person  with  force  and  violence  against  parts  of  the  car. 

The  accident  occurred  November  20,  1900.  Plaintiff  and  his  wife 
had  gone  on  that  day  from  their  home  at  Courtney  to  Navasota  on  de- 
fendant's railroad,  and  were  passengers  on  its  train  returning  to  Court- 
ney in  the  evening.  When  the  train  approached  Courtney  the  station 
was  called,  and  plaintiff  and  his  wife  got  up  and  started  to  leave  the 
car,  which  had  come  to  a  stop.  Plaintiff  reached  the  platform  of  the 
car,  but  while  his  wife  was  still  in  the  aisle  the  train  was  again  started, 
and  by  the  force  of  the  jerk  or  motion  in  starting  she  was  thrown 
backwards  and  fell  against  something  and  was  hurt. 

Adopting  the  finding  of  the  jury  as  supported  by  the  evidence,  we 
conclude  that  the  defendant  was  negligent  in  not  stopping  its  train  a 
sufficient  length  of  tinxe  to  allow  the  plaintiff  and  his  wife  to  alight, 
and  in  starting  it  again  with  a  jerk  so  violent  as  to  cause  her  to  be 
thrown  against  some  part  of  the  car  and  to  injure  her  without  fault 
on  the  part  of  either  plaintiff  or  his  wife;  and  that  the  plaintiff  sus- 
tained damages  to  the  extent  of  the  amount  of  the  verdict  and  judg- 
ment. 

The  appellant  has  assigned  as  error,  as  not  supported  by  the  evi- 
dence, the  finding  of  the  jury  that  the  accident  was  caused  by  the  n^li- 
gence  of  the  appellant's  servants  in  the  operation  of  the  train,  and  that 
the  wife  of  appellee  was  without  fault;  also  that  the  verdict  is  exces- 
sive in  amount.  Mrs.  Harris  testified  that  when  the  station  was  called 
and  the  train  stopped,  she  and  her  husband  got  up  immediately,  and 
that  she  followed  him  right  out.  He  had  reached  the  platform  and 
she  was  near  the  door  when  the  train  started  with  a  sudden  move,  and 
the  jerk  threw  her  backwards  against  some  object  in  the  train;  that 
she  did  not  know  what  it  was  that  she  struck ;  that  she  cried  out,  and 
her  husband  turned  and  caught  her  hand  and  pulled  her  to  her  feet; 
that  the  train  ran  on  a  little  distance  and  was  stopped  the  second  time, 
when  she  and  her  husband  got  off.     The  plaintiff  testified  to  the  same 


H.  &  T.  C.  By.  Co.  v.  Habris.  181 

effect  There  was  no  conflict  in  the  evidence  about  the  stopping  of  the 
train  a  second  time,  for  the  plaintiff  and  his  wife  to  get  off.  The  con- 
clusion that  the  appellant's  servants  operating  the  train  were  negligent 
in  not  stopping  it  a  suflBcient  length  of  time  for  plaintiff  and  his  wife 
to  get  off,  and  in  again  starting  forward  with  a  jerk  so  violent  as  to 
cause  Mrs.  Harris  to  fall  backwards,  is  fully  supported  by  the  evidence 
of  both  the  plaintiff  and  his  wife  that  the  train  was  started  again  be- 
fore they  had  time  to  alight,  and  that  in  starting  it  made  a  jerk  so 
violent  as  to  cause  the  plaintiff's  wife  to  fall.  Mrs.  Harris  also  testified 
that  the  blow  against  her  back  caused  a  visible  mark  or  welt,  the  ap- 
pearance of  which  was  described  by  other  witnesses.  The  amount  of 
the  verdict  is  $2000.  As  in  nxost  cases  of  personal  injuries,  it  is  diffi- 
cult to  say  what  the  amount  of  damages  ought  to  be,  and  it  is  left  to 
the  discretion  of  the  jury,  and  where  there  is  evidence  to  support  it 
their  finding  will  be  held  conclusive.  In  order  for  the  appellate  court 
to  exercise  its  authority  under  the  statute  to  reduce  the  judgment  of 
the  court  below  based  upon  the  verdict  of  the  jury,  the  amount  should 
be  so  clearly  excessive  as  to  indicate  passion  or  prejudice  on  the  part 
of  the  jury  in  arriving  at  the  verdict.  There  was  evidence  before  them 
which  authorized  the  jury  to  believe  that,  prior  to  her  injury,  Mrs.  Har- 
ris was  a  young  married  woman,  the  mother  of  two  children,  stout,  vigor- 
ous, and  healthy,  and  capable  of  performing  all  household  duties  such 
as  cooking,  sweeping,  making  beds,  and  attending  to  her  children;  that 
her  back  where  she  was  struck  was  badly  swollen  and  puffed  up  and 
remained  so  for  ten  days ;  that  it  pained  her  a  great  deal  and  still  hurt 
her  at  the  time  of  the  trial,  a  year  after  the  accident,  and  hurt  her  then 
more  than  it  did  at  first.  She  testified  that  she  seemed  to  get  woarse 
instead  of  better;  and  whenever  the  pain  came  on  it  would  make  her 
sick,  and  she  would  have  to  lie  down;  that  it  hurt  her  whenever  she 
raised  her  hands  to  dress  her  hair  or  made  a  sudden  move,  and  that  she 
could  not  lift  anything.  And  from  the  evidence  the  jury  could  have 
believed  that  Mrs.  Harris  suffered  and  still  suffered  great  pain  from 
the  injury,  and  that  she  was  unable  to  perform  many  of  her  household 
duties  on  account  thereof.  There  is  other  evidence  in  the  record  from 
which  the  jury  may  have  found  that  the  injury,  if  any,  was  only  slight, 
or  that  the  pain  might  have  been  from  a  different  cause,  but  we  are  not 
prepared  to  say  that  the  jury  did  not  act  conscientiously  with  regard  to 
their  oath  as  jurors.  We  think  there  is  evidence  to  support  the  judg- 
ment for  the  entire  amount,  and  it  will  not  be  disturbed. 

Upon  the  trial  of  the  case  below  Mrs.  Harris  was  allowed  to  testify 
over  the  objection  of  the  defendant  that  after  she  had  alighted  from  the 
train  she  passed  the  witness,  Dr.  Lawson,  upon  the  depot  platform, 
and  that  he  asked  her  if  she  was  hurt  and  that  she  answered  "Yes;'' 
and  he  said,  *^ou  look  pale."  The  testimony  was  offered  to  impeach  or 
contradict  certain  testimony  of  the  witness  Lawson,  given  on  cross- 
examination  when  on  the  stand  as  a  witness  for  the  defendant.  The 
defendant  objected  to  the  testimony  that  it  was  wholly  inadmissible 
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for  any  purpose  because  wholly  irrelevant  and  immaterial,  and  was 
brought  out  by  plaintiff  on  cross-examination  and  about  a  matter  that 
was  wholly  irrelevant  and  immaterial;  and  that  the  testimony  of  Law- 
son  itself  was  inadmissible,  and  being  immaterial,  the  plaintiff  could  not 
impeach  the  witness  by  contradicting  him  thrpugh  the  witness  Mrs. 
Harris  upon  an  immaterial  matter  and  an  immaterial  issue  in  the  case, 
and  what  Lawson  said  to  the  witness  was  not  testimony,  and  was  hear- 
say, and  was  wholly  inadmissible  for  any  purpose.  The  couii  admitted 
the  evidence,  saying  to  the  jury  that  it  was  admitted  for  no  other  pur- 
pose than  to  impeach  the  witness  Lawson,  and  that  it  would  be  eon- 
trolled  by  charge,  and  in  the  charge  the  following  instruction  was  given 
to  the  jury: 

'^TTou  are  instructed  that  the  testimony  of  Mrs.  Harris,  stating  in 
rebuttal  that  Dr.  Lawson  did  remark  to  her  at  the  depot,  after  alight- 
ing from  the  train,  that  he,  Lawson,  remarked  that  she  was  looking 
pale,  in  opposition  to  Lawson's  denial  when  on  the  stand  of  having  made 
such  remarks,  is  only  admitted  before  you  to  be  considered  by  you  and 
given  such  weight  as  you  may  deem  it  entitled  to,  as  affecting  Lawson's 
credibility  as  a  witness,  and  for  no  other  purpose." 

The  defendant  put  on  the  stand  several  witnesses  whose  evidence 
tended  to  show  that  there  was  nothing  unusual  in  the  8tari;ing  of  the 
train,  and  that  no  accident  occurred.  Some  of  its  witnesses  testified 
that  they  saw  Mrs.  Harris  get  off  the  train,  and  that  they  saw  no  evi- 
dence of  any  injury  and  observed  nothing  out  of  the  way.  The  wit- 
ness Lawson  testified  on  his  direct  examination  that  he  was  on  the  plat- 
form when  Mrs.  Harris  came;  that  he  saw  her;  that  when  he  first  saw 
her  it  was  after  the  first  start  of  the  train,  and  she  was  standing  about 
the  middle  of  the  aisle;  "the  train  was  moving  at  the  time.  I  was 
standing  on  the  platform  and  saw  her  inside.  It  was  three  or  four  days 
after  that,  that  I  first  heard  Mrs.  Harris  claimed  to  have  been  hurt." 
Then,  on  cross-examination:  "I  passed  right  by  Mrs.  Harris  that 
evening  when  she  got  off  the  train ;  did  not  say  anything  to  her.  I  did 
not  remark  to  her  'Are  you  hurt?  You  look  like  you  are.*"  The  pur- 
pose and  tendency  of  the  testimony  of  Lawson  and  other  witnesses  in- 
troduced by  the  defendant  being  to  show  that  Mrs.  Harris  had  not  met 
with  an  accident  or  received  any  injury  by  her  position  in  the  car  and 
her  appearance  after  she  had  alighted,  and  the  witness  Lawson  having 
testified  that  he  saw  her  standing  in  the  middle  of  the  aisle  of  the  car 
after  the  train  started,  and  that  he  passed  right  by  her  and  saw  her 
after  she  got  off  the  train,  the  clear  inference  sought  to  be  made  from 
the  evidence  was  that  there  was  nothing  unusual  in  the  conduct  or 
appearance  of  Mrs.  Harris  that  would  indicate  that  she  had  suffered 
an  accident  and  did  not  then  claim  to  have  been  hurt.  It  was  under 
the  circumstances  material  to  ask  the  witness  on  cross-examination  if  he 
did  not  ask  Mrs.  Harris  if  she  was  not  hurt,  saying  that  she  looked 
pale;  and  the  witness  having  answered  in  the  negative,  it  was  proper 
to  contradict  him  by  the  testimony  of  Mrs.  Harris,  the  proper  predi- 
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cate  having  been  laid;  and  it  being  impeaching  testimony,  it  was 
proper  to  give  the  charge  which  has  been  complained  of  as  above  set 
out.  Railway  v.  Dyer,  76  Texas,  156;  10  Enc.  of  PL  and  Prac,  pp. 
280,  281,  296,  and  note  4,  p.  296.  Tl^e  charge  was  not  on  the  weight 
of  the  evidence. 

There  was  no  en:or  in  giving  the  fourth  paragraph  of  the  charge  set 
out  in  the  fifth  assignment  of  error.  The  fair  inference  from  the  peti- 
tion is  that  the  defendant  was  negligent  in  failing  to  stop  the  train  a 
suflScient  length  of  time  to  allow  the  plaintiff  and  his  wife  to  get  off, 
and  in  starting  it  with  a  jerk  before  they  had  time  to  do  so.  The  in- 
struction is  a  general  instruction,  fairly  supported  by  the  pleading  and 
the  evidence,  and  controlled  by  paragraph  7  of  the  main  charge  and 
special  instruction  number  4,  given  at  the  request  of  the  defendant. 
This  latter,  instruction  was  not  in  conflict  with  paragraph  4  of  the 
charge. 

The  charge  of  the  court  upon  the  measure  of  damages  has  been  as- 
signed as  error  because  it  submitted  the  right  of  the  plaintiff  to  recover 
for  loss  of  service  of  his  wife  in  the  absence  of  evidence  of  what  her 
services  were  worth.  The  services  of  a  wife  are  not  capable  of  estima- 
tion in  the  same  manner  as  those  of  a  hired  person,  and  their  value  is 
left  very  largely  to  the  discretion  of  the  jury.  It  was  shown  that  plain- 
tiff^s  wife  was  a  young  woman,  the  mother  of  two  children,  and  be- 
fore the  injury  was  healthy,  robust,  and  strong,  and  that  she  did  the 
household  work ;  and  that  subsequent  to  the  injury  she  had  been  by  rea- 
son thereof  in  bad  health,  and  was  unable  to  perform  .the  same  duties 
that  she  had  performed  prior  thereto.  She  was  before  the  jury  in  per- 
son and  testified  on  the  trial.  The  evidence  disclosed  the  condition  in 
life  of  the  husband  and  wife,  and  the  habit  of  the  wife  to  do  the  house- 
hold work.  The  charge  of  the  court  properly  submitted  the  measure 
of  damages  in  accordance  with  views  of  the  Supreme  Court  as  ex- 
pressed in  Railway  v.  Lacy,  86  Texas,  244.  The  case  of  Railroad  v. 
Bird,  48  Southwestern  Reporter,  756,  does  not  present  the  same  ques- 
tion. There  being  no  error  in  the  record,  the  judgment  of  the  court 
below  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Solomon  Males  et  al.  v.  Sovereign  Camp  Woodmen  op  the 
World  et  al. 

Decided  October  18,  1902. 

1. — Life  Insurance — ^Beneficiaries — Simultaneous  Death — ^Presumption  of  Sur- 
vivorship. 
In  the  case  of  parties  perishing  together  in  a  common  disaster,  or  to  the 
particulars  of  which  there  is  no  evidence,  there  is  not  at  the  common  law  obtain- 
ing here,  as  there  is  in  the  civil  law,  any  presumption  of  survivorship  based 
upon  the  circumstances  of  age  and  sex. 

2. — Same — Change  of  Beneficiary — Vested  Interest. 

Where  an  insurance  policy  issued  by  a  fraternal  benefit  order  reserves  the 
right  to  change  the  beneficiary,  no  vested  interest  is  conferred  upon  the  benefi- 
ciary named,  as  in  case  of  an  ordinary  life  insurance  policy. 

3. — Same— Benefit  Certificate— Death— Burden  of  Proof. 

Where  a  benefit  certificate,  issued  by  a  fraternal  order  whose  object  was  to 
provide  a  fund  for  the  benefit  of  a  particular  class  of  person,  viz.,  the  wife,  diil- 
dren,  parents  or  other  blood  relatives,  and  made  payable  to  the  wife  of  the  in- 
sured, provided  that  in  case  of  the  death  of  the  named  beneficiary  before  that 
of  the  insured  the  fund  should,  in  the  absence  of  a  new  designation  by  the  in- 
sured, be  paid  to  his  relatives  in  the  order  just  stated,  the  parents  are  entitled 
to  the  fund  as  against  the  legal  representatives  of  the  wife,  where  the  insured, 
his  wife  and  their  children  all  perished  together  in  the  great  Galveston  storm, 
and  there  was  no  evidence  as  to  any  one  of  them  surviving  the  others, — the 
burden  of  proof  being  on  the  representatives  of  the  wife  to  show  that  she  sur- 
vived the  husband. 

4. — Same — Attorney  J'ees. 

Where  the  action  was  on  a  benefit  insurance  certificate  by  parties  claiming 
as  beneficiaries,  and  the  insurer  impleaded  other  parties  asserting  a  claim,  there 
was  no  authority  for  the  court  to  allow  attorney  fees  to  the  impleading  party. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  M.  E.  Smith. 

McLean,  Booth  &  Morton,  for  appellant. 

W.  R,  Parker  and  Maco  Stewart,  for  appellees. 

CONNER  Chief  Justice. — This  action  was  brought  by  Solomon 
Males  and  wife  against  appellee,  the  Sovereign  Camp  Woodmen  of  the 
World,  to  recover  the  sum  of  $1500,  alleged  to  be  due  upon  a  certain 
benefit  certificate  or  policy  of  insurance  issued  by  said  appellee  upon  the 
life  of  Oliver  M.  Males,  payable  on  its  face  to  his  wife,  Helen  M.  Males. 
Appellants  claim  the  amount  sued  for  as  the  father  and  mother  of  said 
Oliver  M.  Males,  under  the  terms  of  the  policy  of  insurance.  They  do 
not  claim  as  heirs,  but  as  beneficiaries  within  the  terms  of  the  contract 
of  insurance.  The  defendant  company  interpleaded  Minor  Stewart 
and  Catherine  Slagg,  administrator  and  administratrix  of  the  estate  of 
Helen  M.  Males,  and  these  parties  by  cross-bill  prayed  for  judgment 
against  appellants  and  the  order  named  for  the  amount  due  on  said 
certificate. 
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The  case  was  submitted  to  the  court  without  a  jury,  and  judgment 
was  rendered  for  the  administrator  and  administratrix  for  said  sum  of 
$1500,  less  the  sum  of  $125,  which  was  adjudged  by  the  court  in  favor 
of  the  defendant  company  as  attomey*s  fees.  No  exception  has  been 
taken  to  the  facts  as  specially  agreed  to,  and  as  stated  in  the  courts 
findings  of  fact,  and  they  are  therefore  adopted  by  us  as  found  in  the 
record  in  toto.  We,  however,  here  state  such  facts  only  as  are  deemed 
necessary  to  illustrate  the  conclusion  to  which  we  have  come. 

The  insured,  Oliver  M.  Males,  together  with  his  wife,  Helen  M. 
Males,  and  their  two  children  perished  in  the  great  storm  on  Galveston 
Island  on  the  8th  day  of  September,  1900.  Beyond  the  fact  that  the 
entire  family  perished  in  the  storm,  nothing  was  proven  upon  the 
trial  in  the  court  below  about  their  deaths.  No  evidence  was  intro- 
duced, and  none  was  attainable  as  to  which  one,  if  any,  of  said  family 
survived  the  others. 

The  constitution,  laws  and  by-laws  of  the  defendant  Woodmen  of  the 
World  were  made  a  part  of  the  contract  of  insurance  sued  upon,  and 
among  other  things  included  the  following  by-law:  "Sec.  3.  The  ob- 
ject of  the  order  shall  be  to  combine  white  male  persons  of  sound  mind, 
bodily  health,  exemplary  habits,  and  good  moral  character,  between  the 
ages  of  eighteen  and  fifty-two  years,  into  a  secret,  fraternal,  beneficiary, 
and  benevolent  order;  provide  funds  for  their  relief;  comfort  the  sick 
and  cheer  the  unfortunate  by  attentive  administrations  in  times  of 
sorrow  and  distress;  promote  fraternal  love  and  unity;  create  a  fund 
from  which,  on  reasonable  and  satisfactory  proof  of  the  death  of  a 
beneficiary  member,  who  has  complied  with  all  the  requirements  of  tho 
order,  there  shall  be  paid  a  sum  not  to  exceed  three  thousand  ($3000) 
dollars  to  the  person  or  persons  named  in  his  certificate  as  beneficiary,  or 
beneficiaries,  which  said  beneficiary  or  beneficiaries  shall  be  his  wife, 
children,  parents,  brothers,  sisters,  or  other  blood  relations,  or  to  per- 
sons dependent  on  the  member,  from  which  there  shall  be  erected  a 
tombstone  or  monument  at  the  grave  of  every  such  deceased  member, 
and  from  which  there  shall  be  paid  benefits  to  its  members  on  account 
of  total  permanent  physical  disability  resulting  from  old  age. 

^T^he  name,  or  the  names,  of  the  beneficiary  or  beneficiaries  shall  be 
written  in  every  beneficiary  certificate  issued.  In  case  such  benefits 
are  payable  to  one  of  the  relations  named  herein,  who  shall,  at  the  time 
of  the  death  of  a  member,  be  also  deceased  and  no  new  designation  has 
been  made  as  hereinafter  provided  during  life,  the  benefits  shall  be  due 
and  payable  tathe  next  living  blood  relation  in  the  order  named  in  this 
section;  if  there  be  no  such  relatives  surviving,  then  said  benefits  shall 
be  forfeited  and  to  remain  in  the  beneficiary  fund.'^ 

Helen  M.  Males,  as  previously  stated,  was  the  beneficiary  named  in 
the  contract  of  insurance,  and  the  contract  provided  that  she  should  be 
entitled  to  the  amount  due  on  the  certificate  at  the  death  of  the  said 
Oliver  M.  Males.    There  was  no  evidence  showing  that  any  other  desig- 
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nation  was  made  during  the  lifetime  of  said  Oliver  M.  Males^  the  power 
to  do  which,  however,  was  clearly  conferred  upon  him. 

The  trial  couri;  concluded,  as  matter  of  law,  that  to  entitle  appellantB 
to  recover  the  burden  was  upon  them  to  show  that  Helen  M.  Males 
died  at  the  same  time  or  before  the  insured  Oliver  M.  Males,  sni  tiiat, 
inasmuch  as  no  such  proof  was  offered,  the  appellees  Minor  Stewart 
and  Catherine  Slagg,  as  administrator  and  administratrix,  were  enti- 
tled to  recover  the  amount  foimd  by  the  court  to  be  due  as  adjudged. 
To  these  findings  the  assignments  of  error  are  directed. 

The  case  presented  has  not  been  without  difficulty,  and  the  authorities 
are  conflicting.  If  Helen  M.  Males  survived  her  husband  but  for  an 
instant,  it  is  clear  that  her  legal  representatives  herein  suing  are  en- 
titled to  recover,  as  in  such  event  the  right  to  the  proceeds  of  the  cer- 
tificate involved  became  vested  in  her.  If  on  the  contrary,  howe?er, 
she  and  her  children  predeceased  her  husband,  Oliver  M.  Mal^,  or 
died  at  the  same  time,  then  appellants,  the  father  and  mother  of  Oliver 
M.  Males,  are  entitled  to  recover  by  virtue  of  the  terms  of  the  certifi- 
cate as  enlarged  by  the  by-law  above  quoted.  There  being  no  proof, 
actual  or  attainable,  as  to  which  one  or  ones  of  the  family  named  first 
died,  nor  that  their  deaths  were  simultaneous,  we  appreciate  the  force 
and  apparent  wisdom  of  the  civil  law  which  in  such  cases  indulged 
presumptions  based  on  circumstances  of  age  and  sex  which  ordinarily 
best  indicate  power  to  prolong  life  in  any  great  catastrophe.  But  with- 
out entering  into  the  merits  of  the  different  rules  (a  full  discussion  of 
which  may  be  found  in  the  note  given  in  51  Lawyers'  Reports,  Anno- 
tated, page  863),  it  seems  settled  with  us  that  we  can  not  consider  the 
circumstances  of  age  and  sex  as  any  evidence  of  priority  in  the  death 
of  Oliver  M.  Males,  his  wife,  or  children.  Cook  v.  Caswell,  81  Texas, 
678;  Paden  v.  Brisco,  81  Texas,  563;  Hildebrant  v.  Ames,  27  Texas 
Civ.  App.,  377,  66  S.  W.  Rep.,  128. 

The  rule  in  this  State  is  thus  stated  in  Paden  v.  Brisco,  supra :  'The 
common  law  does  not  indulge  in  any  presumptions  of  survivorship  or 
death  by  reason  of  age  or  sex  when  two  or  more  are  lost  in  a  common 
disaster.^'  And  in  Hildebrant  v.  Ames,  supra,  the  court  say:  'The 
common  law  *  *  *  refused  to  indulge  in  any  presumption  either 
of  survivorship  or  of  the  simultaneous  death  of  persons  who  perish  in 
a  common  disaster,  and  applied  to  this  class  of  cases  the  general  rule 
that  courts  will  not  change  the  existing  status  or  possession  of  property 
except  upon  adequate  proof  of  facts  authorizing  such  change/'  As  we 
have  seen,  the  trial  court  concluded  in  effect  that,  inasmuch  as  Helen 
M.  Males  was  named  as  the  beneficiary  in  the  policy  in  question,  the 
burden  of  proof  to  displace  her  legal  representatives  rested  upon  appel- 
lants to  show  that  she  died  either  prior  to  or  simultaneously  with  her 
husband,  and  appellants  having  offered  no  such  proof,  that  they  muBt 
fail  in  their  action.  This  then  becomes  the  important  and  difficult 
question  for  solution,  viz.,  upon  whom  rests  the  burden  of  proof? 

Appellees  cite  many  cases  as  supporting  the  conclusion  of  the  court, 
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among  which  the  cases  of  Cowman  v.  Eogers,  of  the  Maryland  Court  of 
Appeals,  published  in  21  Atlantic  Reporter,  64,  Lawyers'  Reports  An- 
notated, book  10,  p.  550,  and  Faul  v.  Hulick,  29  Washington  Law  Re- 
porter, 171,  are  perhaps  principally  relied  upon.  In  the  latter  case,  in 
an  interesting  and  able  opinion  by  Mr.  Justice  Shepard  of  the  Court 
of  Appeals  of  the  District  of  Colombia,  it  was  held  that  the  burden  of 
proof  was  upon  a  residuary  legatee  in  the  will  of  a  Mrs.  Rhodes  to  show 
that  her  son,  who,  together  with  the  mother,  was  shown  to  have  been 
lost  in  a  common  disaster  at  sea,  and  who  had  been  first  named  as  bene- 
ficiary, predeceased  Mrs.  Rhodes.  The  dispositipn  of  that  case,  how- 
ever, seems  to  have  been  controlled  by  the  terms  of  the  particular  will 
under  consideration.  The  case  of  Cowman  v.  Rogers,  supra,  is  perhaps 
more  closely  in  point,  and  seems  clearly  to  support  the  contention  of 
appellees.  In  that  case  the  insured  and  the  beneficiary  named  in  a 
benefit  certificate  both  lost  their  lives  in  the  Johnstown  flood.  No 
proof  existed  as  to  which  survived  the  other,  but  it  was  held  that  the 
burden  of  proof  was  upon  one  claiming  adversely  to  the  legal  repre- 
sentative^ of  the  named  beneficiary  to  show  that  the  beneficiary  died 
before  the  insured. 

To  these  cases  may  also  be  added  the  recent  case  of  the  United 
States  Casualty  Company  v.  Kacer,  69  Southwestern  Reporter,  370,  by 
the  Supreme  Court  of  Missouri.  In  that  esse  Harry  C.  Yocum  of  St. 
Louis  took  out  two  accident  policies  in  the  casualty  company  named, 
each  of  which  in  terms  was  made  payable  to  ^^Miss  Florence  Yocum, 
daughter,  if  surviving;  if  not,  to  the  legal  representatives  of  the  in- 
sured." Harry  C.  Yocum  and  the  daughter  named  with  others  were 
lost  in  a  common  disaster  in  the  Gulf  of  Mexico,  it  not  appearing  which 
of  the  parties  survived  the  other.  The  court  held  that  the  legal  repre- 
sentatives of  the  daughter  were  entitled  to  recover  the  proceeds  of  the 
policies  stated  rather  than  the  legal  representatives  of  the  father,  the 
insured.  This,  however,  was  upon  the  express  ground  that  by  the  issu- 
ance of  the  policies  Florence  C.  Yocum  acquired  a  vested  interest 
which  before  displacement  devolved  the  burden  of  proof  upon  the  legal 
representatives  of  Harry  C.  Yocum  to  show  that  the  daughter,  Flor- 
ence, predeceased  him.  This  distinction  is  an  important  one,  and  -per- 
haps explains  some  of  the  apparently  conflicting  cases.  It  is  particu- 
larly important  in  that  where  policies  of  insurance,  as  in  the  case 
before  us,  reserve  the  right  to  change  the  beneficiary,  no  vested  in- 
terest is  conferred  upon  the  beneficiary  named  as  in  the  case  of  an 
ordinary  life  insurance  policy.  Splawn  v.  Chew,  60  Texas,  532. 
We  hence  find  that  the  Court  of  Appeals  at  St.  Louis,  in  the  case  of 
Supreme  Council  of  Royal  Arcanum  v.  Kacer,  69  Southwestern  Re- 
porter, 671,  in  a  contest  over  the  proceeds  of  a  certificate  of  similar  im- 
port to  the  one  we  have  under  consideration,  held,  upon  the  same  facts 
as  to  the  death  of  the  parties  as  was  shown  in  United  States  Casualty 
Company  v.  Kacer,  supra,  that  the  burden  of  proof  was  upon  the  legal 
representatives  of  Florence  Yocum,  who  was  the  named  beneficiary,  to 
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show  that  she  survived  her  father,  the  insured,  and  failing  in  which  the 
proceeds  should  go  as  provided  in  the  by-laws  of  the  beneficiary  organi- 
zation issuing  the  certificate. 

The  following  quotation  from  that  opinion  seems  appropriate  here: 
"The  controlling  question  in  the  present  case,  then,  is,  did  the  certifi- 
cate issued  on  the  life  of  Mr.  Yocum  for  the  benefit  of  his  daughter 
vest  any  present  interest  or  right  in  her  during  his  life  which  passed  to 
her  administrator?  It  vested  nothing  either  in  possession  or  interest, 
but  gave  her  only  a  chance  or  possibility,  liable  to  be  defeated  at  any 
time  while  her  father  lived  by  his  selecting  another- beneficiary.  Per- 
sons named  as  the  recipients  of  the  bounty  provided  for  in  certificates 
of  insurance  in  fraternal  orders  are  commonly  subject  to  displacement 
at  the  pleasure  of  the  insuring  member,  and  the  particular  certificate  in 
question,  as  well  as  the  ordinances  of  the  Royal  Arcanum  Society,  which 
were  part  of  it,  expressly  permitted  Mr.  Yocum  to  displace  his  daugh- 
ter as  the  payee  of  the  policy  in  favor  of  some  one  else.  .  She,  there- 
fore, neither  acquired  nor  held  a  vested  interest  during  his  life  by  virtue 
of  the  certificate.  She  took  nothing  in  possession,  for  the  enjoyment 
of  the  fund  could  only  be  hers  when  he  died ;  and,  in  case  she  survived 
him,  she  took  nothing  in  interest,  for  the  certificate  did  not  give  her  a 
present  right  to  the  future  possession  of  the  fund,  but  only  the  chance 
of  that  right  contingent  on  her  father  not  naming  some  other  penon 
as  payee." 

The  last  case  seems  entirely  analogous  with  the  one  before  us,  and  in 
the  opinion  from  which  we  have  quoted  the  court  distinctly  refers  with 
approval  to  the  case  of  the  Casualty  Company  v.  Kacer  by  the  Supreme 
Court,  supra,  distinguishing  the  two  cases  upon  the  ground  that  in  the 
Supreme  Court  case  the  interest  of  Florence  Yocum  was  a  vested  one, 
the  policies  of  insurance  in  that  case  being  in  the  ordinary  form  of  ac- 
cident policies  without  reservation  of  right  in  the  insured  to  change  the 
beneficiary  and  without  other  provision  regulating  the  disposition  of 
the  proceeds  in  event  of  the  death  of  the  beneficiary  prior  to  or  simul- 
taneous with  the  insured. 

The  case  of  Fuller  v.  Lindzee,  135  Massachusetts,  468,  was  a  case  in 
which  the  husband's  life  was  insured  for  the  benefit  of  his  wife,  Ann 
J.  Fuller.  The  policy  provided  that  in  event  of  the  wife's  death  be- 
fore the  death  of  the  husband,  then  the  amount  of  the  insurance  should 
be  payable  to  their  children.  Mr.  Fuller  and  his  said  wife  and  chil- 
dren were  all  lost  at  sea,  and  there  was  no  evidence  as  to  which  of  the 
parties,  if  any,  survived  the  others.  In  a  contest  between  the  surviv- 
ing next  of  kin  of  Mrs.  Ann  J.  Fuller  and  the  administrator  of  the 
estate  and  surviving  next  of  kin  of  the  husband,  it  was  in  substance 
held  by  the  Supreme  Judicial  Court  of  Massachusetts  that  the  policy  of 
insurance  conferred  upon  Mrs.  Fuller  no  vested  interest,  and  that  the 
burden  was  upon  her  representatives  to  show  that  she  survived  her 
husband,  without  proof  of  which  her  next  of  kin  inherited  nothing. 

So,  in  the  case  of  Hildebrant  v.  Ames,  27  Texas  Civil  Appeals,  377, 
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66  Southwestern  Reporter,  131,  which  in  all  essential  features  seems  to 
be  very  similar  to  the  one  before  us,  our  Court  of  Appeals  for  the  first 
district  held  that  no  vested  interest  was  conferred  upon  the  beneficiary 
named  by  the  issuance  of  the  certificate  of  insurance,  and  that  in  a  suit 
for  the  proceeds  the  burden  was  upon  the  legal  representatives  of  the 
beneficiary  to  show  that  she  survived  her  husband,  failing  in  which  no 
right  of  recovery  was  shown,  and  the  fund  was  therefore  decreed  to  the 
legal  representatives  of  the  insured.  In  that  case  the  proceeds  of  the 
policy  was  treated  as  rather  in  the  nature  of  a  trust  fund  which,  upon 
failure  of  the  trust,  should  revert  to  the  estate  of  its  creator. 

So  also  our  Supreme  Court  in  the  case  of  the  Screwmen^s  Benevolent 
Association  v.  WTiitridge,  Guardian,  95  Texas,  539,  4  Texas  Court  Re- 
porter, 1002,  in  effect  held  that  the  burden  was  upon  one  claiming 
through  the  beneficiary  named  in  a  benefit  certificate  to  show  that  the 
beneficiary  survived  the  insured,  it  appearing  that  both  lost  their  lives 
in  the  same  storm  without  proof  as  to  which  survived. 

These  cases  by  our  own  courts  and  from  the  St.  Louis  Court  of  Ap- 
peals, which  we  approve,  lead  irresistibly,  we  think,  to  the  conclusion 
that  in  this  case  the  burden  of  proof  is  upon  those  claiming  through 
Helen  M.  Males  to  show  that  she  survived  her  husband,  and  that  hav- 
ing failed  in  such  proof,  and  there  likewise  being  no  proof  of  survivor- 
ship of  the  children,  that  the  death  benefit  involved  should  go  where 
the  by-laws  of  the  association  place  it,  to  wit,  in  the  father  and  mother 
of  Oliver  M.  Males  as  the  next  surviving  kin  in  the  order  named  in 
the  by-laws.  As  found  by  the  court,  the  object  of  the  order  in  issuing 
the  certificate  of  insurance  involved  was,  among  other  things,  to  pro- 
vide a  fund  for  the  benefit  of  a  particular  class  of  persons,  to  wit,  the 
wife,  children,  parents,  brothers,  sisters,  or  other  blood  relations,  or  to 
persons  dependent  on  the  member  of  the  order  to  whom  a  policy  or  cer- 
tificate of  insurance  should  be  issued;  and  it  was  specially  provided 
that  in  even^  of  the  death  of  the  named  beneficiary  at  or  prior  to  the 
death  of  the  member,  the  policy  should  be  paid  to  the  next  living  blood 
relation  of  the  member  in  the  order  named.  The  evident  object  of 
these  provisions  is  that  the  benefits  of  the  insurance  feature  of  the  order 
shall  be  confined  to  persons  occupying  sacred  relations  to  its  members ; 
and  members  taking  out  and  keeping  in  force  certificates  of  insurance 
manifest  a  like  purpose;  this  also  evidently  accords  with  legislative 
design  as  indicated  by  our  statutory  enactments  relating  to  associations 
of  the  character  of  the  Woodmen  of  the  World.  See  Gen.  Laws  1899, 
p.  195,  sees.  1,  2.  It  is  to  be  particularly  noticed  that  such  purpose 
excludes  from  insurance  benefits  the  creditors,  heirs,  or  legal  represen- 
tatives of  the  beneficiary  named.  Considering  the  by-laws  and  circum- 
stances as  a  whole,  it  can  scarcely  be  doubted  that  it  more  clearly  ac- 
cords with  the  objects  of  the  order  and  the  purposes  of  Oliver  M.  Males 
in  taking  out  the  policy  that  in  the  contingency  shown  in  this  case  to 
have  happened,  the  fund  involved  should  be  given  to  his  parents  rather 
than  to  the  creditors  or  heirs  of  his  wife,  to  whom  the  fund  must  im- 
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mediately  go  if  the  wife's  legal  representatives  recover.  We  therefore 
hold,  the  burden  of  proof  being  upon  the  legal  representatives  of  H.  M. 
Males  to  show  that  she  survived  her  husband,  that  the  fund  in  the  reg- 
istry of  the  court  should  be  disposed  of  in  accordance  with  the  by-laws 
of  the  order  and  the  manifest  spirit  and  purpose  of  the  person  who  se- 
cured such  fund. 

We  know  of  no  authority,  and  none  has  been  cited,  for  an  allowance 
of  attorney  fees  to  the  impleading  party,  and  this  part  of  the  judgment 
is  also  disapproved. 

It  follows  that  appellants  should  be  decreed  the  fund  in  controversy, 
and  the  judgment  below  is  accordingly  reversed  and  here  rendered  for 
appellants,  directing  that  the  clerk  of  the  District  Court  of  Tarrant 
County  for  the  Seventeenth  Judicial  District  of  Texas  pay  over  to  them 
$1500  deposited  in  the  registry  of  that  court  for  distribution  between 
the  contending  parties  under  the  beneficiary  certificate  issued  to  Oliver 
M.  Males. 

ReverseeL  and  rendered. 


Winfield  Scott  v.  E.  M.  Cox  et  al. 

Decided  October  20,  1902. 

1. — Statement  of  Facts— Agreement  of  Counsel— Practice  on  Appeal 

A  purported  statement  of  facts  agreed  to  by  counsel  for  both  parties,  ap- 
proved by  the  judge  and  filed  before  the  trial,  reciting  that  what  follows  therein 
is  a  statement  of  facts  of  the  case,  and  that  the  case  may  be  tried  thereon,  can 
not  be  considered  as  a  statement  of  fact  on  appeal  where  it  does  not  appear  from 
the  record  that  the  case  was  tried  on  the  agreement,  and  that  no  other  facts 
were  put  in  evidence,  or  that  the  agreement  itself  was  put  in  evidence,  since  this 
does  not  meet  the  requirements  of  the  statute  as  to  a  statement  of  facts.  Rev. 
Stats.,  art.  1379. 
8.— Chattel  Mortgage— Conversion— ^Rights  of  Mortgagee. 

One  who  holds  a  valid  mortgage  on  personal  property  is  entitled  to  recover 
of  another  who  converts  the  same  for  its  value  at  least  to  the  extent  of  his 
lien. 
3. — Same— Innocent  Purchaser. 

Where  defendant  attached  goods  of  C.  as  the  property  of  W.,  and  C.  sued 
him  for  conversion  and  obtained  judgment  against  him,  which  he  paid,  defend- 
ant could  not,  by  virtue  of  the  registration  statute,  claim  the  goods  as  a  "subse- 
quent purchaser,"  as  of  the  time  of  the  attachment,  as  against  one  having  an 
unfiled  chattel  mortgage  thereon,  since  the  statute  contemplates  a  purchaser  by 
contract. 

4. — Same — ^Delivery — ^Registration. 

Where  there  is  an  actual  delivery  of  the  mortgaged  property  to  the  mort- 
gagee at  the  time  the  chattel  mortgage  is  executed,  and  the  possession  thereun- 
der is  continuous,  the  mortgage  takes  effect  as  to  creditors  and  subsequent  pur- 
chasers, although  not  filed  and  registered  as  a  chattel  mortgage. 
5.— Receiver— Appointment— Notice— Enforcing  Lien. 

Where  in  a  suit  to  subject  property  to  a  lien  a  receiver  is  appointed  to  take 
charge  of  the  property  without  notice  and  before  ,the  filing  of  the  petition,  such 
irregularity  is  not  ground  for  reversing  the  judgment,  no  motion  to  vacate  the 
receivership  having  been  made. 
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0. — ^Lien — ^Foreclosnre — Conyersion — ^Payment. 

Where  the  owner  of  goods  subject  to  a  chattel  mortgage  lien  recorered 
judgment  against  another  for  the  conversion  thereof,  and  paid  part  of  the  amount 
to  the  mortgagee,  it  can  not  be  held  as  a  matter  of  law,  in  an  action  by  the 
mortgagee  to  foreclose  the  lien,  that  the  court  erred  in  not  applying  such  pay- 
ment on  the  lien,  rather  than  on  the  owner's  debt  to  the  mortgagee  in  excess  of 
the  lien. 
7.— Judgment— Correction  by  Certiorari— Practice  on  Appeal. 

Where  the  judgment  was  submitted  to  appellant's  counsel  before  being  put 
on  record,  and  he  failed  to  make  any  objections  thereto,  or  to  make  a  motion 
to  reform,  he  could  not,  after  the  appeal  and  after  a  motion  to  strike  out  the 
statement  of  facts  was  filed,  submitted,  and  sustained,  and  the  judgment  af- 
firmed, be  heard  to  say  that  the  judgment  appealed  from  is  defective  in  failing 
to  show  that  the  case  was  tried  upon  an  agreed  statement  of  facts,  since  he 
should  have  sought  to  have  the  judgment  corrected  when  attention  was  called 
to  the  matter  in  the  motion  to  strike  out. 

8. — Same — Conclusions  of  Fact — Agreed  Statement. 

Though  it  be  made  to  appear  by  certiorari  that  the  case  was  tried  upon  an 
agreed  statement  of  facts,  the  papers  in  a  certain  other  case,  and  the  facts 
found  by  default  therein,  yet  it  can  not  be  held  on  appeal  that  they  were  not 
sufficient  to  sustain  the  conclusions  of  fact  of  the  trial  court,  where  such  agreed 
statement  does  not  contain  the  papers  in  such  other  case,  and  they  are  not 
copied  in  the  record,  and  there  is  nothing  to  show  what  facts  are  contained  in 
them. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  William  Poindexter. 

Nelson  Phillips  and  Matlock,  Miller  &  Dycus,  for  appellant. 

Hill,  Dabney  &  Carleton,  A.  P.  McKinnon,  Wear,  Morrow  &  Smith' 
deal,  and  Vaughn  &  Works,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  of  Hill  County  by  E.  M.  Cox,  appellee  here,  on  May  4, 
1897,  for  the  purpose  of  having  a  receiver  appointed  to  take  charge  of 
certain  property  which  had  been  levied  upon  by  Tom  Bell,  sheriff  of 
Hill  County,  Texas,  at  the  suit  of  Winfield  Scott  v.  T.  P.  Weatherred, 
W.  J.  Weatherred,  H.  C.  Weatherred,  B.  H.  Vaughan,  R.  L.  Long,  and 
the  Citizens  National  Bank  of  Hillsboro. 

In  this  suit  W.  H.  Childers  and  his  wife,  S.  E.  Childers,  W.  S.  Heard, 
J.  M.  Word,  B.  H.  Vaughan,  W.  Scott,  Citizens  National  Bank  of  Hills- 
boro, Texas,  and  Tom  Bell  were  made  defendants.  After  the  formal 
allegations,  the  petition  alleged  in  substance  that  on  the  6th  of  Novem- 
ber, 1896,  W.  H.  Childers  made,  executed,  and  delivered  to  B.  H. 
Vaughan  certain  notes  aggregating  the  sum  of  $5306.85,  and  that  said 
notes  were  given  as  a  part  of  the  purchase  money  on  certain  real  estate 
and  personal  property  mentioned  and  described  in  the  petition,  and  that 
the  said  property  had  been  conveyed  to  Childers  by  B.  H.  Vaughan  by 
deed  absolute  upon  its  face,  and  that  Childers,  for  the  purpose  of  secur- 
ing the  payment  of  said  notes,  made,  executed,  and  delivered  to  J.  M. 
Word,  trustee,  to  secure  said  Vaughan  in  the  payment  of  said  notes,  a 
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deed  of  trust  upon  said  property  both  real  and  personal^  and  that  in 
January,  1897,  B.  H.  Vaughan  made,  executed  and  delivered  to  W.  S. 
Heard  his  promissory  note  for  $1044  due  on  December  1,  1897,  and  that 
E.  M.  Cox,  appellee,  and  one  R.  A.  Williamson  signed  said  note  for  B. 
H.  Vaughan  as  sureties,  and  that  as  a  further  security  for  the  payment 
of  said  Heard  note,  B.  H.  Vaughan  assigned  as  collateral  tp  Heard  the 
Childers  notes  hereinbefore  mentioned;  that  on  the  20th  of  January, 
1897,  the  said  Vaughan  made,  executed  and  delivered  to  the  Citizens 
National  Bank  of  Hillsboro,  Texas,  his  note  for  the  sum  of  $4000,  due 
October  15,  1897,  on  which  note  E.  M.  Cox  and  H.  C.  Weatherred  were 
sureties,  and  that  this  note  of  $4000  was  further  secured  by  the  Child- 
ers notes  as  collateral;  that  on  the  23d  day  of  April,  1897,  Winfield 
Scott,  appellant  herein,  filed  suit  in  the  District  Court  of  Tarrant 
County,  Texas,  in  two  cases  against  T.  P.  and  W.  J.  Weatherred  et  al., 
and  therein  caused  writs  of  attachment  to  issue  and  be  levied  upon  the 
property,  real  and  personal,  herein  mentioned. 

The  petition  prayed  for  an  injunction  restraining  Bell  and  Scott, 
and  all  other  persons  acting  through  or  under  them,  from  interfering 
with  said  property,  and  for  the  appointment  of  a  receiver,  and  for  judg- 
ment establishing  the  several  debts  and  the  foreclosure  of  the  liens. 
On  May  3,  1897,  without  notice  and  without  hearing,  the  Hon.  J.  M. 
Hall  granted  the  prayer  for  the  appointment  of  a  receiver,  and  on  the 
4th  of  May,  1897,  the  said  petition  was  filed  in  the  District  Court  of 
Hill  County,  Texas. 

The  defendant  W.  S.  Heard  answered,  adopting  the  allegations  of  the 
plaintiff  as  to  the  execution  and  delivery  by  Vaughan  as  principal,  with 
Cox  and  Williamson  as  sureties,  of  the  promissory  note  mentioned  in 
plaintiff's  petition,  and  alleged  the  ownership  of  said  note  to  be  in  him- 
self, and  joined  the  plaintiff  in  his  prayer  for  relief  and  for  judgment 
against  Vaughan  and  Cox  and  Williamson  for  the  balance  of  the  prin- 
cipal, interest,  and  attorney's  fees  thereof. 

The  appellant,  Winfield  Scott,  answered,  setting  up  in  full  the  his^ 
tory  of  the  controversy  out  of  which  grew  the  suits  wherein  the  writs 
of  attachment  above  mentioned  were  rendered,  and  that  the  various 
debts  claimed  by  Vaughan  against  Childers  and  by  Heard  and  the  bank 
against  Vaughan  were  fraudulent  and  void.  So  far  as  this  case  is  con- 
cerned, the  most  material  part  of  Scott's  answer  is  that  part  wherein 
he  alleged  that  the  chattel  mortgage  from  Childers  to  Vaughan  had 
never  been  regisered  as  required  by  law,  and  that  a  receiver  had  been 
appointed  on  May  3,  1897,  without  notice  and  without  a  hearing,  and 
that  the  personal  property  in  controversy  herein  had  been  sold  by  said 
receiver  for  $057,  and  that  W.  H.  Childers  had  sued  appellant,  W. 
Scott,  in  the  District  Court  of  Hill  County,  on  the  11th  of  September, 
1897,  for  the  conversion  of  the  personal  property  in  controversy  herein, 
and  therein,  in  October,  1899,  recovered  judgment  against  appellant 
for  the  sum  of  $1231  for  said  conversion;  that  such  judgment  has  never 
been  reversed  or  set  aside,  but  has  been  paid  off  and  discharged  by  the 
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appellant,  W.  Scott,  and  appellant  prayed  for  judgment  against  E.  M. 
Cox  for  the  value  of  the  cattle  taken  from  his  possession  by  the  receiver 
appointed  herein  at  the  suit  of  E.  M.  Cox,  without  notice  and  without 
a  hearing,  at  chambers,  before  this  suit  was  filed. 

The  defendants,  W.  H.  Childers,  S.  E.  Childers,  J.  M.  Word,  B.  H. 
Vaughan,  Citizens  National  Bank  of  Hillsboro,  Texas,  and  Tom  Bell, 
did  not  answer.  On  October  17,  1901,  this  cause  was  submitted  to  the 
District  Court  of  Hill  County,  Texas,  without  the  intervention  of  a 
jury.  On  the  11th  of  November,  1901,  the  District  Court  of  Hill 
Coimty  rendered  a  judgment  herein  against  the  appellant  in  favor  of 
W.  S.  Heard  against  Vaughan  and  Cox,  in  favor  of  the  Citizens  Na- 
tional Bank  of  Hillsboro,  Texas,  against  Vaughan,  Childers  and  Cox 
and  directed  that  the  amount  received  from  the  sale  of  the  personal 
property  in  controversy  be  applied  on  Heard's  debt,  and  that  Scott  take 
nothing;  that  all  parties  recover  their  costs  from  Scott.  From  this 
judgment  defendant,  Scott,  prosecuted  an  appeal  to  this  court. 

Opinion  on  Motion  to  Strike  Out  Statement  of  Facts. — ^In  this  case 
a  motion  was  made  by  the  appellees  to  strike  out  the  statement  of  facts. 
The  matters  set  up  in  the  motion  required  a  careful  examination  of 
the  record,  and  hence  the  motion  was  held  up  to  be  decided  when  the 
case  was  considered  on  its  merits.  The  purported  statement  of  facta 
begins  by  giving  the  style  and  number  of  the  suit,  the  court  in  which 
it  was  pending  and  the  term  of  the  court,  and  proceeds:  **We  hereby 
agree  that  the  following  is  a  statement  of  facts  in  the  above  styled  and 
numbered  cause  for  the  purposes  of  this  suit  only,  and  that  said  case 
may  be  tried  by  this  court  upon  same  as  an  agreed  statement  of  facts, 
to  wit :"  Then  follows  the  matters  agreed  upon,  which  are  divided  into 
twenty-one  subdivisions.  The  fifteenth  subdivision  sets  up  the  filing 
of  a  suit  by  W.  H.  Childers  against  Tom  Bell  and  W.  Scott  for  dam- 
ages for  the  conversion  of  personal  property  and  the  rendition  of  a  judg- 
ment in  said  case  for  the  plaintiff  for  the  value  of  the  property,  and 
alleges  payment  of  the  judgment,  and  adds  that  "the  pleadings  and 
judgment  in  said  case  are  made  a  part  of  this  subdivision."  The  agreed 
statement  is  signed  by  counsel  for  the  parties  and  marked  approved  in 
open  court  by  the  judge.  It  is  styled  "agreement  of  counsel,"  and 
was  filed  in  the  trial  court  on  October  17,  1901.  The  judgment  was 
rendered  on  November  11,  1901.  The  case  was  tried  by  the  judge 
without  the  intervention  of  a  jury.  The  record  does  not  show  the 
pleadings  and  judgment  in  the  case  of  Childers  v.  Bell  and  Scott,  re- 
ferred to  in  the  agreement.  The  record  is  silent  as  to  whether  the 
case  was  tried  on  this  agreement  or  not.  If  the  case  was  tried  on  this 
agreement  the  record  does  not  show  that  other  facts  were  not  intro- 
duced in  evidence.  The  judge  does  not  certify  that  the  agreement  con- 
tains all  the  facts  introduced  in  evidence,  and,  as  stated  above,  the 
record  does  not  show  that  the  agreement  itself  was  introduced  in  evi- 
Vol.  30  avil— 13. 
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dence.  It  was  filed  previous  to  the  triaL  It  is  not  contended,  and 
could  not  be  successfully,  that  the  appeal  is  based  on  an  agreed  case 
as  provided  for  in  article  1414,  Bevised  Statutes.  We  conclude  that 
the  agreement  does  not  meet  the  requirements  of  the  statute  and  can 
not  be  considered  as  a  statement  of  facts.  Rev.  Stats.,  art  1379; 
Taylor  v.  Campbll,  59  Texas,  315.  It  follows  that  the  motion  to  strike 
out  the  statement  of  facts  must  be  sustained. 

Opinion  Upon  the  Case. — ^The  trial  court  filed  conclusions  of  fact 
and  of  law,  and  in  the  absence  of  a  statement  of  facts  we  must  treat 
his  findings  as  embracing  the  facts  of  the  case.  So  far  as  they  are 
material  to  this  case  the  facts  are: 

On  November  6,  1896,  one  W.  H.  Childers  executed  and  delivered 
to  B.  H.  Vaughan  certain  promissory  notes  in  consideration  of  the 
conveyance  by  Vaughan  to  Childers  of  certain  real  estate  and  personal 
property  described  in  the  pleadings  and  in  the  judgment  appealed  from. 
The  notes  were  unpaid  at  the  time  of  the  trial  and  amounted  to 
$8754.90.  At  the  time  of  the  execution  of  the  said  notes  Childers  also 
executed  a  deed  of  trust  on  the  property,  both  real  and  personal,  con- 
veyed to  him  by  Vaughan  to  secure  said  notes.     On  January  19,  1897, 

B.  H.  Vaughan  became  indebted  to  W.  S.  Heard  on  a  note  for  $1044, 
calling  for  interest  and  attorney's  fees,  upon  which  note  E.  M.  Coi 
and  R.  A.  Williams  became  sureties  at  the  request  of  said  Vaughan. 
As  a  further  security  for  said  note,  said  Vaughan  indorsed  and  deliv- 
ered to  said  Heard,  as  collateral  security,  the  notes  executed  by  W.  tt 
Childers  to  Vaughan,  which  collateral- security  was  to  inure  to  the  bene- 
fit of  said  Cox,  should  he  sustain  any  loss  by  reason  of  becoming  surety 
for  Vaughan.  On  January  20,  1897,  B.  H.  Vaughan  executed  and  de- 
livered to  the  Citizens  National  Bank  of  Hillsboro  a  note  for  $4000, 
calling  for  interest  and  attorne3r's  fees,  which  note  E.  M.  Cox  and  H. 

C.  Weatherred  signed  as  sureties  at  the  request  of  Vaughan ;  it  being 
agreed  between  Vaughan  and  Cox  that  the  Childers  notes,  indorsed  by 
Vaughan  to  Heard  as  collateral  security,  should  remain  in  the  posses- 
sion of  said  Heard  and  inure  to  the  benefit  of  Cox  to  protect  him 
against  loss  by  reason  of  having  become  surety  on  Vaughan's  note  to 
the  bank.  When  the  deed  of  trust  was  executed  by  W.  H.  Childeis 
to  B.  H.  Vaughan  the  parties  resided  in  Hill  County,  and  the  property 
described  in  the  deed  of  trust  was  located  in  said  county.  The  deed 
of  trust  was  filed  and  recorded  as  a  deed  of  trust  on  real  estate  on  Jan- 
uary 7,  1897,  in  Hill  County,  but  it  was  not  filed,  deposited,  and  rois- 
tered as  a  chattel  mortgage  on  personal  property. 

On  April  23,  1897,  H.  C.  Weatherred,  B.  H.  Vaughan  and  others 
were  indebted  to  Winfield  Scott  in  the  sum  of  $15,000,  and  on  that  day 
Scott  instituted  suits  in  the  District  Court  of  Tarrant  County  and 
caused  writs  of  attachment  to  issue  to  Hill  County,  and  on  the  24th 
day  of  April  the  same  were  levied  by  Tom  Bell,  sheriff  of  Hill  County, 
on  the  personal  property  involved  in  this  suit  as  the  property  of  H.  C. 
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Weatherred,  and  the  same  was  taken  possession  of  by  said  oflBcer.  There- 
after on  the  4th  day  of  May,  1897,  E.  M.  Cox  filed  this  suit,  making 
all  parties  interested  in  the  transaction  parties  thereto,  setting  up  all 
the  facts  in  detail  and  praying  for  the  issuance  of  an  injunction  against 
said  Bell  and  said  Scott,  and  for  the  appointment  of  a  receiver  to 
take  charge  of  the  personal  property  levied  upon  by  said  Bell.  The 
injunction  was  issued  and  a  receiver  appointed  who  received,  and,  un- 
der order  of  the  court,  sold  said  property  for  the  sum  of  $657,  which 
sum  he  paid  into  court.  The  receiver  was  appointed  without  notice 
or  a  hearing.  Neither  Scott  nor  Bell  had  any  notice  or  knowledge  of 
the  deed  of  trust  on  the  property  executed  by  Childers  to  Vaughan.  On 
September  11,  1897,  W.  H.  Childers  filed  suit  in  the  District  Court 
of  Hill  County  against  Tom  Bell  and  Winfield  Scott  for  damages  for 
the  conversion  by  the  levy  of  said  writs  of  attachment  on  the  personal 
property  in  controversy  herein,  described  in  the  judgment  herein  ren- 
dered, and  in  October,  1899,  said  Childers  recovered  judgment  against 
W.  Scott  in  the  sum  of  $1231.58  for  said  conversion,  from  which  judg- 
ment an  appeal  was  taken  to  this  court  where  the  same  was  afiBrmed, 
and  said  judgment,  together  with  interest  and  costs,  was  thereafter 
paid  by  said  Scott.  The  suit  before  us  was  filed  in  the  District  Court 
on  the  4th  day  of  May,  1897. 

In  the  absence  of  a  statement  of  facts  we  can  not  consider  the  assign- 
ments of  error  numbered  from  1  to  8,  inclusive. 

Appellant  groups  his  ninth,  tenth,  and  eleventh  assignments  of  error 
and  contends  therein  that :  *^Where  a  person,  without  notice  of  a  prior 
unrecorded  chattel  mortgage,  converts  property  belonging  to  the  mort- 
gagor and  the  mortgagor  brings  suit  for  such  conversion  and  recovers 
judgment  for  the  value  of  the  property  converted,  and  the  person  cast 
in  such  suit  pays  off  the  judgment  so  rendered,  then  he  is  a  bona  fide 
purchaser  for  value  and  his  title  thereto  relates  back  to  the  time  of 
conversion.^'  It  is  insisted  that,  as  the  title  to  the  property  was  in 
Childers,  when  Scdtt  paid  the  judgment  in  favor  of  Childers  for  the 
value  of  the  property  he  thereby  acquired  title  "to  the  property  as  of  the 
date  of  the  levy  of  the  writs  of  attachment.  There  would  be  some  force 
in  this  contention  if  Scott  occupied  the  position  of  an  innocent  pur- 
chaser of  the  property.  When  the  suit  of  Childers  was  instituted,  in 
September,  1897,  against  Scott  to  recover  damages  for  a  conversion  of 
the  property,  he  knew  that  Cox  was  asserting  a  lien  upon  the  same,  and 
that  he  then  had  a  suit  pending  in  the  same  court,  to  which  Scott  was 
a  party,  in  which  the  lien  was  sought  to  be  foreclosed,  and  that  the 
court,  through  a  receivership,  had  actually  taken  possession  of  the 
property  for  the  purpose  of  adjusting  the  equities  between  all  the  par- 
ties. Knowing  these  facts,  Scott  made  no  attempt  to  delay  the  suit 
of  Childers  until  this  suit  was  terminated.  He  did  not  seek  a  consoli- 
dation of  that  suit  with  this,  or  make  the  parties  asserting  a  lien  on 
the  property  parties  to  that  suit.  It  is  clear  that  under  the  laws  of 
this  State  the  holdjBr  of  a  valid  mortgage  on  personal  property  is  en- 


196  30  Texas  Civil  Appeals  Repobts. 

titled  to  recover  of  one  who  converts  the  same  for  its  value,  at  least 
to  the  extent  of  his  lien.  Focke  v.  Blum,  82  Texas,  436;  Fonts  v. 
Ayres,  11  Texas  Civ.  App.,  338,  32  S.  W.  Rep.,  435;  Boydston  v.  Mor- 
ris, 71  'Texas,  697,  10  S.  W.  Rep.,  331 ;  Taylor  v.  Fielder,  5  Texas  Civ. 
App.,  417,  ?3  S.  W.  Rep.,  481;  Zapp  v.  Johnson,  87  Texas,  641,  30  S. 
W.  Rep.,  861 ;  Ward  v.  Gibbs,  10  Texas  Civ.  App.,  287,  30  S.  W.  Rep., 
1127. 

Scott  was  content  to  proceed  to  the  trial  of  the  issues  in  the  suit  by 
Childers  against  him  without  seeking  any  protection  therein  against 
his  liability  to  the  lienholders.  He  seems  to  have  defended  that  suit 
on  the  ground  that  Childers  was  not  the  owner  of  the  property.  He 
was  unsuccessful  in  that  suit  and  judgment  was  rendered  against  him 
for  the  value  of  the  property,  from  which  judgment  he  took  an  appeal 
to  this  court,  where  it  was  affirmed.  24  Texas  Civ.  App.,  349,  60  S. 
W.  Rep.,  775.  Thereupon  Scott  paid  off  the  judgment.  He  insists 
that  under  the  facts  he  occupies  the  position  of  an  innocent  purchaser 
as  of  the  date  of  the  levy  of  the  writs  of  attachment.  In  this  conten- 
tion we  do  not  concur.  Scott  was  not  a  creditor  of  Childers.  He  at- 
tached the  property  as  the  property  of  Weatherred.  It  was  not  Weath- 
erred's  property,  but  was  the  property  of  Childers.  The  effect  of  the 
payment  of  the  Childers  judgment  by  Scott  was  to  transfer  to  him 
such  title  in  the  property  as  Childers  had  at  the  time  of  the  conversion. 
He  was  not  a  "subsequent  purchaser''  of  the  mortgaged  property  such  as 
is  contemplated  by  the  statute  requiring  the  filing  and  deposit  of  chattel 
mortgages.  Rev.  Stats.,  art.  3328.  This  statute  evidently  means  a 
purchaser  of  goods  by  contract, — one  who,  of  his  own  volition,  buys 
them,  and  pays  a  price  agreed  upon,  and  receives  a  transfer  therefor 
from  the  one  who  sells  and  delivers  them.  The  statute  did  not  contem- 
plate a  wrongdoer  or  trespasser  upon  the  property  who,  against  his  will, 
is  cast  in  judgment  for  the  value  of  it  and  takes  title  unwillingly  by 
operation  of  law  upon  payment  of  the  judgment.  Marsden  v.  Cornell, 
62  N.  Y.,  215.  ^ 

Again,  the  trial  court*  found,  in  effect,  that  Scott  was  not  an  inno- 
cent purchaser.  In  the  condition  of  the  record,  if  necessar}-,  we  would 
presume  that  there  was  evidence  to  support  this  finding.  •  If  there  was 
evidence  that  at  the  time  the  chattel  mortgage  was  executed  and  de- 
livered by  Childers  to  Vaughan,  an  actual  delivery  of  possession  of  the 
mortgaged  property  was  made  to  the  mortgagee  and  such  possession 
was  continuous,  then  the  chattel  mortgage  took  effect  as  to  creditors 
and  subsequent  purchasers,  notwithstanding  the  same  was  not  filed,  de- 
posited, and  registered  as  a  chattel  mortgage. 

It  is  insisted  by  appellant  in  argument  that  as  the  mortgage  debt  of 
Heard  and  Vaughan  had  matured  and  was  due  at  the  time  the  suit  of 
Childers  was  instituted,  that  they  then  had  a  cause  of  action,  and  hav- 
ing failed  to  intervene  in  the  Childers  suit  and  protect  their  rights, 
the  recovery  of  judgment  by  Childers  and  payment  of  the  same  is  a 
bar  to  any  suit  to  subject  the  property  to  the  mortgage  on  the  part  of 
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Heard  or  Vaughan.  In  answer  to  this  it  may  be  said  that  Cox,  prior 
to  that  time,  had  instituted  this  suit  to  which  Childers,  Heard,  Vaughan, 
and  Scott  were  each  parties  and  in  which  said  lien  was  sought  to  be 
foreclosed.  Heard  did  take  action  to  enforce  his  lien  by  asserting  the 
same  in  this  suit. 

We  are  further  of  the  opinion  that  if  Scott  wanted  to  defend  against 
said  lien  in  that  suit  he  should  have  taken  the  proper  steps  to  make 
his  defense  available.     60  Texas,  777. 

It  is  contended  that  the  appointment  of  a  receiver  without  notice 
and  without  hearing,  and  before  filing  the  petition,  when  there  is  no 
suit  pending,  is  wrongful.  The  appointment  of  a  receiver  without  no- 
tice and  before  the  filing  of  the  petition  was  irregular.  At  the  time 
the  receiver  was  appointed  an  injunction  or  restraining  order  was  ap- 
plied for  and  granted,  and  the  writ  issued.  No  complaint  is  made  of 
the  court^s  action  in  this  respect.  It  appearing  that  the  property  is 
subject  to  the  lien  and  has  been  applied  by  the  court  to  the  satisfaction 
of  the  same,  and  further,  that  no  motion  was  made  to  vacate  the  re- 
ceivership, the  fact  that  his  appointment  was  irregular  presents  no  suf- 
ficient ground  under  the  facts  of  this  case  for  reversing  the  judgment. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 

OPINION  ON  MOTION  FOR  RBHEABINO  AND  ADDITIONAL  CONCLUSIONS. 

It  is  contended  by  the  appellant  in  his  motion  for  a  rehearing  that 
the  record  shows  that  W.  S.  Heard  was  paid  $668  out  of  the  moneys 
paid  by  appellant  in  satisfaction  of  the  judgment  in  the  case  of  Child- 
ers V.  Scott,  and  that  this  sum  is  in  excess  of  the  value  of  his  lien  on 
the  personal  property  converted  by  Scott  and  should  be  so  applied.  It 
is  further  insisted  that  Heard  failed  to  make  an  application  and  that 
this  court  should  apply  the  same  to  the  satisfaction  of  the  said  lien. 
The  pleading  of  Heard,  filed  herein,  sets  up  that  since  the  institution 
of  this  suit  there  has  been  paid  on  the  note  held  by  him  against  Vaughan, 
upon  which  Cox  was  surety,  the  sum  of  $668,  being  money  received  by 
Cox  out  of  the  amount  paid  in  satisfaction  of  said  judgment.  The 
appellant,  in  his  pleading,  denies  that  E.  M.  Cox  had  received  anything 
on  said  note.  The  pleading  of  Heard  sets  up  the  note,  prays  judgment 
for  the  balance  thereof,  and  asserts  a  lien  on  the  personal  property  levied 
upon  by  Scott,  and  prays  for  a  foreclosure  of  the  same.  The  court 
rendered  judgment  against  B.  H.  Vaughan  as  maker  and  E.  M.  Cox, 
as  surety,  for  $917.17,  being  balance  due  on  said  note,  and  found  that 
W.  S.  Heard  had  a  valid  and  subsisting  lien  on  the  property  to  secure 
the  same.  It  was  to  preserve  this  lien,  among  other  things,  that  the 
receivership  proceedings  were  had.  The  court  ordered  the  property 
upon  which  the  lien  was  asserted  sold,  and  the  same  was  sold  by  the 
receiver  for  $657,  and  the  proceeds  were  paid  into  the  registry  of  the 
court.     The  judgment  required  this  sum,  less  the  costs  of  the  receiver- 
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ship,  to  be  paid  over  to  W.  S.  Heard.  Appellant  assumes  that  Uub 
sum  is  the  value  of  Heard's  lien  on  the  property,  notwithstanding  the 
court  found  that  the 'property  upon  which  the  lien  existed  was  of  the 
value  of  $1231.58  when  appellant  attached  the  same.  Conceding,  for 
the  purposes  of  this  discussion,  that  said  sum  represents  the  value  of 
the  lien  and  that  Heard  received  $668  on  the  note  paid  by  Cox  out  of 
the  money  paid  by  appellant  on  the  Childers  judgment,  still  we  think 
that  appellant's  contention  is  not  sound.  The  record  does  not  show 
that  the  same  was  paid  in  satisfaction  of  said  lien.  Heard  did  not  so 
treat  it,  nor  did  he  so  apply  it.  Appellant  did  not,  in  his  pleadings, 
ask  that  the  same  be  so  applied.  As  stated  above,  appellant  denies  that 
anything  had  been  paid  on  said  note.  After  such  payment  Heard  as- 
serted a  lien  on  the  property  and  asked  that  it  be  foreclosed.  The  court 
found  that  he  had  a  valid  and  subsisting  lien  and  enforced  it.  The 
judgment,  in  our  opinion,  fairly  embraced  a  finding  by  the  court  that 
the  payment  had  been  applied  by  Heard  to  the  satisfaction  of  that  part 
of  his  note  in  excess  of  the  value  of  the  lien.  The  appellant  has  not 
assigned  error  to  the  failure  of  the  trial  court  to  apply  the  payment  pi 
the  $668  in  satisfaction  of  Heard's  lien.  The  suggestion  is  made  here 
for  the  first  time,  in  argument,  that  the  same  constitutes  fundamental 
error,  and  that  we  should  so  hold.  In  this  we  do  not  concur.  As 
stated,  the  appellant  did  not  ask  in  his  pleading  that  it  be  so  applied, 
and  the  record  fairly  shows  that  Heard  applied  the  money  received  by 
him  to  that  part  of  his  note  which  was  in  excess  of  the  value  of  his 
lien,  and  that  the  trial  court  so  held. 

We  conclude  that  the  judgment  was  proper,  and  that  the  motions  for 
rehearing  and  for  additional  conclusions  should  be  overruled. 

Overruled. 

opinion  on  appellant's  motion  for  certiorari. 

After  appellees'  motion  to  strike  out  statement  of  facts  in  this  case 
had  been  sustained,  and  after  the  affirmance  of  the  judgment,  appel- 
lant filed  a  motion  in  the  lower  court  to  amend  and  correct  the  judg- 
ment from  which  this  appeal  was  taken  so  as  to  show  that  the  case 
was  tried  in  that  court  on  the  17th  day  of  October,  1901,  on  an  agreed 
statement  of  facts.  On  November  12,  1902,  the  said  motion  was  sus- 
tained in  part  and  said  judgment  was  amended.  As  amended  it  con- 
tains the  following  recital:  "And  it  appearing  to  the  court  that  dur- 
ing the  November  term  of  court,  1901,  the  judgment  entered  in  this 
cause  was  submitted  to  one  of  the  attorneys  for  W.  Scott,  and  that  con- 
clusions of  law  and  fact  were  presented  to  said  attorney  for  said  W. 
Scott  before  they  were  filed,  and  it  appearing  to  the  court  that  in  ren- 
dering the  judgment  in  this  cause  at  said  term  the  agreed  statement 
of  facts  signed  by  counsel  and  filed  in  this  cause  on  October  17,  1901, 
before  the  trial  of  said  cause,  was  considered  by  the  court  in  rendering 
said  judgment,  and  it  appearing  to  the  court  that  the  papers  in  the 
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case  of  Childers  v.  Scott  and  the  judgment  found  by  default  in  this 
case,  and  no  other  evidence,  were  also  considered  by  the  court;  and  it 
appearing  to  the  court  that  this  case  was  tried  on  the  17th  day  of 
October,  1901,  and  taken  by  the  court  under  advisement  until  the  11th 
day  of  November,  1901,  it  is  ordered  that  the  judgment  rendered  is 
hereby  refonned  so  as  to  incorporate  therein  the  foregoing  matters, 
and  in  other  respects  to  read  as  originally  rendered,  except  that  it  show 
that  it  was  entered  on  the  17th  day  of  October,  1901." 

The  appellant  has  filed  a  motion  for  certiorari  to  the  clerk  of  the 
District  Court  of  Hill  County,  commanding  him  to  certify  said  amended 
and  corrected  judgment  to  this  court.  A  certified  copy  of  said  judg- 
ident,  as  amended,  is  attached  to  said  motion,  and  it  is  agreed  by  the 
appellees  that  the  same  may  be  taken  and  considered  as  an  answer  to 
said  writ,  should  this  court  hold  that  the  certiorari  should  issue. 

Appellees  resist  the  granting  of  the  motion.  The  motion  to  strike 
out  the  statement  of  facts  was  filed  in  this  court  May  22,  1902.  It 
was  submitted  on  the  31st  day  of  May,  1902.  The  appellant  did  not 
contend  in  reply  to  that  motion  that  the  judgment  appealed  from  was 
in  any  way  defective  in  failing  to  show  that  the  case  was  tried  in  the 
court  below  on  the  agreed  statement  of  facts.  It  was  not  until  the 
motion  to  strike  out  the  statement  of  facts  had  been  sustained,  and  after 
the  affirmance  of  the  judgment,  that  the  suggestion  was  first  made.  It 
appears  from  the  copy  of  the  amended  judgment,  made  an  exhibit  to 
the  motion  for  certiorari,  that  the  judgment,  prior  to  its  entry  upon 
the  minutes  by  the  clerk,  was  submitted  to  counsel  for  appellant,  as  was 
also  the  court^s  conclusions  of  law  and  fact,  before  the  same  were  filed. 
We  do  not  think,  under  these  facts,  that  the  appellant  should  be  heard 
to  say  that  the  judgment  appealed  from  did  not  recite  the  true  facts. 
Appellant's  counsel,  having  had  the  judgment  submitted  to  him  before 
being  put  of  record  and  having  failed  to  make  any  complaint  thereto  or 
to  make  a  motion  to  reform,  ought  not,  after  appeal  to  this  court  is  per- 
fected and  a  motion  to  strike  out  the  statement  of  facts  has  been  filed, 
submitted,  and  sustained,  and  the  judgment  affirmed,  be  heard  for  the 
first  time  to  say  that  the  judgment  appealed  from  is  defective  in  fail- 
ing to  show  that  the  case  was  tried  upon  such  agreed  statement  of  facts. 
If  the  judgment  did  not  recite  the  facts  correctly,  the  appellant  ought 
not  to  have  waited  and  speculated  as  to  what  the  judgment  of  the  court 
on  the  motion  to  strike  out  would  be,  but  should  have  sought  to  have 
the  judgment  corrected  when  attention  was  called  to  the  matter  in  the 
motion  to  strike  out.  Ross  v.  McQowen,  58  Texas,  603;  Railway  v. 
Scott,  78  Texas,  360 ;  Heyslip  v.  Pomeroy,  32  S.  W.  Rep.,  124. 

However,  the  result  would  be  the  same  if  we  were  to  grant  the  mo- 
tion. The  judgment  as  amended  shows  that  the  case  was  tried  in  the 
lower  court  on  said  agreed  statement  and  the  papers  in  the  case  of 
Childers  v.  Scott  and  the  facts  found  by  the  judgment  by  default  in 
this  case.  The  agreed  statement  does  not  contain  the  papers  in  the 
case  of  Childers  v.  Scott,  nor  are  said  papers  copied  in  the  record,  and 
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there  is  nothing  in  the  record  to  show  what  facts  are  contained  in  said 
papers.  So  far  as  the  record  shows  we  are  unable  to  say  that  the  said 
agreed  statement  of  facts  and  the  papers  in  the  case  of  Childere  v, 
Scott  and. the  facts  found  in  the  judgment  by  default  in  this  case  are 
not  sufficient  to  sustain  the  conclusions  of  fact  found  by  the  trial  court 
The  motion  for  certiorari  is  overruled. 

Writ  of  error  refused. 


Westinghouse  Electric  Manttfacturing  Company  v.  H.  Troell. 

Decided  October  22,  1902. 

1. — ^Foreign  Corporation — Citation — Service. 

Service  upon  the  local  agent  here  of  a  foreign  corporation  doing  business  in 
this  State  is  sufficient.    Rev.  Stats.,  art.  1223. 

3. — Same — Appearance. 

Where  a  foreign  corporation  appears  for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court,  this  operates  as  an  appearance  to  the  next  succeeding 
term. 

8. — Same — ^Place  of  Contract — Guaranty. 

The  agent  of  a  foreign  corporation  contracted  in  G.  County,  Texas,  to  sell 
plaintiff  certain  machinery  to  be  delivered  f.  o.  b.  in  Pennsylvania,  guaranteeing 
it  and  agreeing  to  correct  any  defects  in  its  material  or  operation  that  might 
develop  in  thirty  days.  The  contract  was  subject  to  approval  by  an  executive 
officer  of  the  company,  and  was  so  approved.  Held,  that  under  the  statute  pro- 
viding that  "a  foreign  corporation  doing  business  in  the  State  may  be  sued  in 
any  coimty  where  the  cause  of  action  or  a  part  thereof  accrued,"  a  plea  of  privi- 
lege by  the  defendant  asserting  its  right  to  be  sued  in  another  county  where  it 
had  a  local  agent  was  properly  overruled. 

4.— Warranty— Extent  of  Recovery— Notice— Return  of  Property. 

Where  an  article  of  machinery  sold  on  a  warranty  of  quality  is  whoUy 
worthless,  the  purchaser  may  recover  the  entire  value  of  such  an  article  as  was 
warranted,  and  he  is  not  required  to  give  notice  of  the  defect,  or  offer  to  return 
the  article,  or  to  return  other  apparatus  bought  therewith,  but  not  defective,  as 
a  condition  precedent  to  such  right  of  recovery, 

6. — Assignment  of  Error — Statement. 

Where  an  assignment  of  error  is  to  the  admission  of  evidence,  and  the  evi- 
dence is  not  stated  in  the  propositions  made  under  the  assignment,  and  the  page 
of  the  transcript  where  it  may  be  found  is  not  cited,  the  assignment  will  not  be 
considered. 

6.— Witness— Expert  Evidence. 

Where  witnesses  qualified  themselves  as  expert  machinists  familiar  with 
the  operation  of  machinery,  they  were  competent  to  testify  as  to  whether  an 
electric  motor  was  operated  imder  normal  and  proper  conditions. 

Appeal  from  the  District  Qourt  of  Guadalupe  County.    Tried  below 
before  Hon.  M.  Kennon. 

Gregory  &  Baits,  for  appellant. 

Dihrell  &  Mosheim,  for  appellee. 
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NEILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
against  appellant  to  recover  $1800  alleged  to  have  been  paid  by  him  to 
appellant  as  a  part  of  the  purchase  money  for  one  75  horse  power  poly- 
phase motor  sold  by  the  former  to  the  latter,  and  alleged  to  be  entirely 
worthless,  and  also  to  recover  $100  freight  paid  by  appellee  on  the  same 
from  Pittsburg,  Pa.,  to  Seguin,  Texas. 

The  appellant  answered  (1)  by  a  plea  to  the  jurisdiction,  in  which  it 
alleged  that  it  was  a  corporation  incorporated  under  the  laws  of  Penn- 
sylvania, and  a  citizen  of  that  State,  and  was  not  then  and  had  not  been 
in  the  State  of  Texas ;  that  it  was  not  doing  business  in  Texas  and  had 
not  been  when  the  contract  was  made ;  that  the  contract  upon  which  the 
suit  was  based  was  not  a  contract  made  in  said  State,  nor  to  be  performed 
therein;  that  J.  E.  Johnson,  upon  whom  service  was  had,  was  only 
authorized  to  receive  and  submit  propositions  from  citizens  of  Texas  to 
defendant  at  its  oflBce  in  Pennsylvania,  and  was  not  an  agent  upon  whom 
process  could  be  served,  and  that  neither  the  cause  of  action  sued  upon 
nor  any  part  thereof  accrued  in  Guadalupe  County.  (2)  By  a  plea  of 
privilege  in  which  it  alleged  that  it  is  a  foreign  private  corporation,  with 
an  agent  in  this  State;  whose  duty  it  is  to  solicit  orders,  such  orders  to  be 
submitted  to  the  company  for  acceptance  or  rejection,  and  if  accepted  to 
be  filled  from  Pennsylvania ;  that  J.  E.  Johnson  was  such  agent  and  that 
it  had  no  other  representative  in  the  State  of  Texas ;  that  at  the  time  of 
the  institution  of  this  suit,  said  agent  resided  in  Travis  County;  that  the 
contract  sued  on  was  not  executed  nor  to  be  performed  in  Guadalupe 
County,  and  that  the  cause  of  action  did  not  arise  therein,  nor  any  part 
thereof.  (3)  By  general  and  special  exceptions  and  general  and  special 
denials. 

The  court  overruled  appellant's  pleas  of  jurisdiction  and  privilege,  as 
well  as  the  exceptions  to  plaintiff's  petition.  The  cause  was  tried  before 
a  jury  and  a  verdict  returned  and  judgment  entered  in  favor  of  appellee 
for  the  amount  sued  for. 

Conclusions  of  Fact. — On  the  5th  day  of  February,  1897,  appellant 
was  and  ever  since  has  been  a  private  corporation,  chartered  under  the 
laws  of  the  State  of  Pennsylvania,  and  was  and  has  been  doing  business 
in  the  State  of  Texas,^  it  having  an  agent  in  the  conduct  of  its  business 
who  resided  in  Travis  County.  On  the  day  and  year  last  stated  appel- 
lant's agent,  while  in  Guadalupe  County,  Texas,  entered  into  a  written 
contract  with  appellee  by  which  he  agreed  to  furnish  him  f .  o.  b.  cars  at 
the  point  of  shipment  (Pittsburg,  Pa.),  certain  electrical  machinery  and 
apparatus,  including  the  motor,  the  value  of  which  is  sued  for,  at  prices 
stipulated  in  the  contract.  By  the  contract  the  appellant  expressly  guar- 
anteed that  the  generators  specified  therein  would  generate  electric 
energy  to  their  rated  capacity  without  undue  heating,  and  would  do  their 
work  in  a  successful  manner,  providing  they  were  kept  in  a  proper  con- 
dition and  operated  under  normal  conditions,  and  the  purchaser  sup- 
plied competent  supervision  for  their  operation.     It  agreed  at  its  own 
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expense  to  correct  any  defects  of  labor  or  material  in  the  apparatus  wbicii 
might  develop  under  normal  and  proper  use,  within  thirty  days  from  the 
starting  thereof,  provided  the  purchaser  give  the  company  immediate 
written  notice  of  such  defects.  The  contract  expressly  provided  tiiat  th« 
title  to  the  apparatus  sold  should  not  pass  from  the  company  nntil  all 
payments  should  have  been  made  in  cash ;  that  the  purchaser  ^all  do  all 
acts  necessary  to  perfect  and  maintain  such  retention  of  title  in  the  com- 
pany. In  order  to  insure  the  purchaser  against  any  possible  loss  or  ex- 
pense by  reason  of  adverse  claims  under  patents  based  upon  the  use  of 
any  of  the  electrical  apparatus  covered  by  the  contract,  the  company 
agreed  that  the  purchaser  should  not  be  disturbed  in  the  use  of  said 
electrical  apparatus  on  litigation  based  upon  such  adverse  claims,  and  to 
that  end  agreed  at  its  own  expense  to  defend  any  and  all  suits  or  pro- 
ceedings that  might  be  instituted  against  the  purchaser  for  the  infringe- 
ment or  alleged  infringement  of  any  patent  or  patents  by  the  use  of  any 
of  said  apparatus,  provided  such  infringement  should  consist  in  ihe  use 
by  the  purchaser  in  the  regular  course  of  its  business  of  said  apparatus 
or  parts  thereof,  and  provided  the  purchaser  should  not  be  in  default  in 
its  payments  therefor,  and  should  give  the  company  immediate  notice  in 
writing  of  the  institution  of  the  suit  or  proceeding,  and  permit  the  com- 
pany through  its  counsel  to  defend  the  same,  etc.  The  contract  was  made 
subject  to  the  approval  of  an  executive  oflBcer  of  the  company,  and  ex- 
pressly provides  that  it  shall  not  be  binding  upon  appellant  imtil  so  ap- 
proved. It  was  so  approved  by  the  company  on  February  17,  1897.  In 
pursuance  of  the  contract,  the  appellant  thereafter  furnished  appellee 
the  electrical  machinery,  and  apparatus  purchased  by  him  f .  o.  b.  cars 
at  Pittsburg,  Pa.,  to  be  thence  transported  and  delivered  to  him  at 
Seguin,  Guadalupe  County,  Texas.  At  the  time  of  the  sale  it  was  con- 
tended by  the  parties  that  the  machinery  and  apparatus  should  be  re- 
ceived in  Guadalupe  County,  installed  and  operated  there  by  the  appellee 
and  in  view  of  this  understanding,  the  contract  was  entered  into,  the 
machinery  delivered  f.  o.  b.  in  Pittsburg  under  the  guaranty  and  stipu- 
lations made  by  appellant  in  the  contract  of  sale.  The  undisputed  evi- 
dence shows  that  appellee  paid  appellant  $1800  for  the  motor  in  ques- 
tion, and  $100  freight  thereon  when  it  was  received  by  him  with  the 
other  machinery  in  Seguin.  It  sufficiently  appears  from  the  evidence 
that  the  motor,  together  with  the  machinery  connected  with  it,  was  prop- 
erly installed  and  operated  under  normal  conditions;  that  it  did  not 
generate  electric  force  to  its  rated  capacity  by  at  least  one-half,  nor 
operate  without  undue  heating;  that  it  is  absolutely  worthless  for  the 
purpose  for  which  it  was  purchased  and  to  the  use  intended  by  the  par- 
ties to  be  made  of  it  when  the  contract  was  entered  into,  and  that  it  was 
of  no  value  for  such  purpose  or  use  when  shipped  by  appellant  frtHn 
Pittsburg  to  the  appellee  at  Seguin,  Texas ;  that  appellant  was  duly  noti- 
fied by  the  appellee  of  the  failure  of  the  apparatus  to  perform  its  func- 
tions ;  that  appellant,  though  it  sent  an  agent  for  that  purpose,  was  un- 
able to  and  failed  to  make  the  motor  operate  or  perform  the  offices  for 
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which  it  was  manufactured,  sold,  and  purchased ;  that  it  having  proved, 
after  being  properly  installed,  kept  in  proper  condition,  and  operated 
under  normal  conditions,  under  competent  supervision  to  its  operation, 
unfit  and  unable  to  do  its  work  in  a  proper  and  successful  manner, — 
appellant  having  failed  and  being  unable  to  correct  its  defects, — ^appellee 
returned  the  motor  to  the  company  and  demanded  from  it  the  price. paid 
therefor  and  ihe  money  paid  as  freight  thereon,  which  demand  was  re- 
fused by  appellant. 

Conclusions  of  Law. — 1.  As  it  appears  from  the  facts  that,  while 
appellant  is  a  foreign  corporation,  it  was  doing  business  in  this  State  and 
had  a  local  agent  here  (upon  whom  service  was  had)  when  appellee's 
cause  of  action  accrued  and  the  suit  was  instituted,  the  court  did  not  err 
in  overruling  appellant's  plea  to  its  jurisdiction.  Eev.  Stats.,  art.  1223 ; 
Connecticut,  etc.,  Co.  v.  Spratley,  127  U.  S.,  602,  L.  E.,  569;  Henrietta, 
etc.,  Co.,  V.  Johnson,  173  TJ.  S.,  221,  L.  E.,  675.  Besides,  the  appear- 
ance of  appellant  for  the  purpose  of  objecting  to  the  jurisdiction  of  the 
court  operated  as  an  appearance  to  the  next  succeeding  term  of  the  court. 
York  V.  State,  73  Texas,  651;  Life  Insurance  Co.  v  Hanna,  81  Texas, 
487. 

2.  Article  1194  (subdivision  25),  Revised  Statutes,  provides  that, 
"Foreign  or  private  corporations  or  public  corporations  *  *  *  not 
incorporated  by  the  laws  of  this  State,  and  doing  business  within  this 
State,  may  be  sued  in  any  court  within  this  State  having  jurisdiction 
over  the  subject  matter,  in  any  county  where  the  cause  of  action  or  part 
thereof  accrued,  or  in  any  county  where  such  company  may  have  an 
agent  or  representative,  or  in  any  county  in  which  the  principal  office  of 
such  company  is  situated;  or  where  the  defendant  corporation  has  no 
agent  or  representative  in  this  State,  then  in  the  county  where  plaintiff 
or  either  of  them  resides.*'  A  cause  of  action  is  made  up  of  the  contract 
and  the  breach  of  it.  It  takes  these  two  parts  at  least,  in  this  and  like 
eases,  to  constitute  the  whole  cause  of  action  within  the  meaning  of  the 
statute  quoted ;  otherwise  the  added  phrase  "or  a  part  thereof"  would  be 
without  meaning.  Western  Wool  Comm.  Co.  v.  Hart,  20  S.  W.  Eep., 
131;  Phillio  v.  Blythe,  12  Texas,  124;  Eailway  v.  Hill,  63  Texas,  383; 
Harvey  v.  Insurance  Co.,  16  S.  E.  Eep.,  (W.  Va.),  581;  Mortgage  Co. 
V.  Weddington,  2  Texas  Civ.  App.,  373.  The  contract  having  been  made 
and  entered  into  between  the  parties  in  Guadalupe  County  (for  its  ap- 
proval by  an  executive  officer  of  the  company  in  Pennsylvania  related  to 
the  time  and  place  it  was  made,  and  was  only  a  ratification  of  it),  we 
must  hold,  under  the  authorities  cited,  that  a  part  thereof  accrued  or 
arose  in  that  county,  and  that  appellant's  plea  of  privilege  of  being  sued 
in  the  county  of  the  residence  of  its  agent  was  properly  overruled. 

3.  The  court  did  not  err  in  overruling  appellant's  general  and  spe- 
cial exceptions  to  plaintiff's  petition,  for  where,  as  in  this  case,  an  article 
sold  on  a  warranty  of  quality  is  wholly  worthless,  the  purchaser  is  en- 
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titled  to  recover  the  entire  value  of  such  article  as  vas  warranted,  and 
notice  of  the  defect  or  offer  to  return  the  property  to  the  seller  is  not  in 
any  respect  a  condition  precedent  to  the  buyer^s  right  to  maintain  an 
action  for  the  breach  of  warranty.  Ash  v.  Beck,  4  Texas  Ct.  Rep.,  882, 
68  S.  W.  Rep.,  53,  and  authorities  cited.  Nor  was  it  necessary  for  appel- 
lee to  return  other  apparatus,  which  was  not  defective,  purchased  under 
the  same  contract,  as  a  prerequisite  to  his  right  to  sue  on  a  breach  of 
warranty  for  that  which  was  worthless. 

4.  The  evidence,  the  admission  of  which  is  complained  of  in  the 
thirteenth  and  fourteenth  assignments  of  error,  is  not  stated  under  ap- 
pellant's proposition  made  under  these  assignments,  nor  is  the  page  in 
the  transcript  showing  where  it  can  be  found  stated  in  appellant^s  brief. 
Therefore  these  assignments  will  not  be  considered. 

5.  H.  and  Otto  Troell,  having  qualified  themselves  as  expert  machin- 
ists, familiar  with  the  operation  of  machinery,  were  competent  to  testify 
as  to  whether  the  motor  was  operated  under  normal  and  proper  condi- 
tions, and  it  was  not  error  for  the  court  to  admit  their  testimony  referred 
to  in  appellant's  fifteenth  assignment. 

6.  The  charge  properly  presented  the  law  applicable  to  the  plead- 
ings and  facts  in  this  case.  Therefore,  none  of  the  assignments  of  error 
urged  against  it,  or  any  of  those  complaining  of  the  court's  refusal  to 
give  special  charges  asked  by  appellant,  are  well  taken. 

7.  Our  conclusions  of  fact  dispose  of  the  assignments  which  com- 
plain of  the  insufficiency  of  the  evidence  to  support  the  verdict  adversely 
to  appellant. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Writ  of  error  refused. 


Florence  McKnight  et  al.  v.  Mrs.  N.  M.  Reed  bt  al. 

Decided  October  22,  1902. 

1.— Deed— Declaration  of  Grantor— Adyancements— Delivery. 

Declarations  of  a  grantor  subsequent  to  the  execution  and  delivery  of  a 
deed  are  not  admissible  in  disparagement  of  the  title  conveyed;  and  this  rale 
applies  where  such  declarations  were  that  deeds  made  to  his  grandchildren,  but 
put  in  possession  of  another  for  delivery  to  them  on  the  grantor's  death,  were 
intended  as  advancements  to  be  counted  against  the  intei^st  of  the  father  of 
grantees,  then  living,  as  heir  of  the  grantor. 

2. — Evidence — Party — ^Transactions  with  Deceased. 

The  restriction  of  the  right  of  a  party  to  testify  to  declarations  of  a  dece- 
dent (Revised  Statutes,  article  2302)  applies  though  the  testimony  of  the  party 
would  not  affect  his  interest  save  by  a  judgment  for  costs. 

8. — ^Evidence — Conclusion  of  Witness. 

Where  purpose  or  intention  is  in  issue,  acts  or  declarations  evidencing  same 
may  be  proven,  but  not  the  understanding  or  conclusion  of  the  witness  thereto 
as  to  such  purpose  or  intention. 
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4.— Deed— Deliveiy— Relation. 

A  deed  placed  by  the  grantor  in  the  hands  of  another  for  delivery  to  the 
grantees  on  the  maker's  death,  where  delivered  on  the  happening  of  that  event, 
divests  the  grantor's  title,  by  relation  from  the  time  of  the  original  delivery 
by  him. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Duncan  0,  Smith  and  A.  M,  Monieith,  for  appellants. 

A,  J.  Harris,  for  appellees. 

FISHER,  Chief  Justice. — Appellant^s  seventeenth  assignment  of 
error  is,  in  part,  well  taken.  Some  of  the  evidence  of  some  of  the  wit- 
nesses named  in  this  assignment  seeks  to  establish  and  prove  the  declara- 
tions of  William  Reed  after  the  execution  of  the  deeds  under  which  the 
plaintiffs  claim.  It  was  proper  to  permit  the  witnesses  to  testify  as  to 
what  was  said  and  done  by  William  Reed,  prior  to  and  at  the  time 
of  executing  the  deeds  to  his  three  granddaughters,  Florence,  Ida  and 
Bettie,  children  of  W.  C.  Reed  by  his  first  wife,  but  what  was  said  and 
done  by  him  subsequent  to  the  execution  of  these  deeds  and  after  the 
time  that  he  inteneded  that  they  should  take  effect  Was  not  admissible  in 
disparagement  of  their  title.  The  deeds  purported  upon  their  face  to  be 
absolute  conveyances  in  fee,  and  there  is  nothing  in  their  terms  indicat- 
ing that  William  Reed  intended  that  they  should  be  considered  as  ad- 
vancements as  a  part  of  the  estate  that  the  grantees  might  ultimately  be 
entitled  to  receive  from  their  father,  W.  C.  Reed.  Declarations  and 
statements  made  by  William  Reed  subsequent  to  the  time  that  these  con- 
veyances were  executed,  to  the  effect  that  it  was  his  purpose  that  the 
grantees  should  receive  the  property  in  the  nature  of  advancements, 
would  qualify  and  limit  their  right,  to  some  extent,  in  the  estate  that 
they  expected  to  inherit  from  their  father,  and  rests  the  deeds  upon  ^ 
different  consideration  from  that  stated  on  their  face.  The  general  rule 
that  declarations  of  the  grantor,  subsequent  to  the  execution  and  delivery 
of  the  deed,  are  not  admissible  in  disparagement  of  the  title  conveyed, 
applies  in  this  case.  Owen  v.  Tankersly,  12  Texas,  407 ;  Griffin  v.  Stad- 
ler,  35  Texas,  706 ;  Wallace  v.  Berry,  83  Texas,  332 ;  Bellville  v.  Jones, 
74  Texas,  151. 

It  is  true  that  the  deeds  in  question  did  not  go  into  the  possession  of 
the  grantees  until  after  the  death  of  William  Reed;  but  the  evidence 
warrants  the  conclusion  that  it  was  the  intention  and  purpose  of  William 
Eeed  that  these  deeds  should  take  effect  from  the  date  of  their  execution. 
They  were  prepared  and  written  at  his  requst  by  his  daughter,  Mrs. 
Rucker.  There  is  evidence  to  show  that  at  the  time  of  the  execution  of 
the  deeds,  he  intended  them  to  take  effect  as  advancements ;  and  when  he 
deposited  them  with  his  daughter,  Mrs.  Rucker,  to  be  delivered  by  her 


206  30  Texas  Civil  Appeals  Sepobts. 

after  his  death,  she  held  them,  not  in  escrow,  but  as  bailee  for  the  owuet^ 
burdened  with  the  duty  to  deliver  upon  the  death  of  her  father. 

We  rule  against  appellant  upon  the  other  questions  raised  in  this 
assignment,  but  for  the  error  pointed  out,  the  judgment  will  have  to  be 
reversed ;  and  in  view  of  this  fact  we  will  notice  other  objections  to  the 
evidence  raised  by  the  eighteenth  and  nineteenth  assignments  of  error. 

It  was  permissible  for  Mrs.  N.  M.  Reed  to  testify  as  to  what  was  said 
and  done  by  William  Reed,  but  not  subsequent  to  the  execution  and  de- 
livery of  the  deeds  discussed  under  the  seventeenth  assignment  of  error. 
But  in  view  of  article  2302,  Revised  Civil  Statutes,  she  could  not  testify 
as  to  what  was  said  and  done  by  her  deceased  husband,  or  as  to  transac- 
tions that  occurred  between  him  and  her.  She  was  a  party  to  the  suit 
and  she  comes  within  the  prohibition  of  the  statute.  Her  t^timony  may 
not  have  affected  her  interest,  so  far  as  her  right  to  recover  the  home- 
stead and  life  estate  in  the  property  involved  in  the  suit;  but  being  a 
party  to  the  suit  she  would  evidently  be  affected  by  a  judgment  for  costs, 
if  the  plaintiffs  had  recovered. 

Some  of  the  witnesses,  as  complained  of  in  appellant's  nineteenth 
assignment  of  error,  were  permitted  to  testify  as  to  what  they  understood 
was  the  purpose  and  intention  of  William  Reed  in  executing  the  deeds 
to  his  granddaughters,  Florence,  Ida,  and  Bettie.  This  testimony  was 
not  admissible.  It  Was  proper  for  the  witnesses  to  state  the  conduct  of 
William  Reed,  and  what  was  said,  if  an}'thing,  by  him  concerning  his 
purpose  and  intention  prior  to  the  time  that  the  deeds  were  intended  to 
take  effect;  but  it  was  not  permissible  for  the  witnesses  to  state  i&mi 
conclusions,  based  upon  the  facts,  or  to  state  what  was  the  purpose  and 
intention  of  William  Reed  and  W.  C.  Reed.  It  was  for  them  to  state 
the  facts,  and  not  what  they  supposed  was  his  purpose  and  intention. 
That  was  a  conclusion  to  be  reached  by  the  court  and  the  jury  from  all 
the  facts  that  might  be  testified  to  by  the  witnesses. 

We  have  considered  all  of  the  appellants'  other  assignments  of  errors^ 
and  none  are  well  taken  except  those  discussed. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

^  Reversed  and  remanded. 

opinion  on  rehearing. 

FISHER,  Chief  Justice. — Appellees  in  their  motion  for  rehearing 
contend  that  this  court  erred  in  holding  that  the  deeds  by  William  Reed 
to  his  granddaughters  took  effect  before  his  death ;  and  that  therefore  it 
follows  that  we  were  in  error  in  the  ruling  that  the  declarations  of  Wil- 
liam Reed,  showing  what  his  purpose  and  intention  was  after  the  date  of 
the  deeds,  was  not  admissible.  A  further  investigation  of  this  questioa 
has  strengthened  us  in  the  correctness  of  our  original  conclusion  upon 
this  subject.  Under  the  doctrine  of  relation,  when  the  contingency  hap- 
pens that  entitles  the  grantee  to  possession  of  his  evidence  of  title,  all 
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rights  acquired  by  the  conveyance  will  relate  back  to  the  date  of  its  exe- 
cution. 

In  Parker  v.  Spencer,  61  Texas,  162,  where  the  question  arose  whether 
or  not  limitation  could  be  asserted  under  a  deed  which  was  not  actually 
delivered,  but  was  held  by  others  as  an  escrow  to  be  delivered  when  the 
purchase  money  was  paid,  it  was  said : 

"It  is  objecteathat  the  deed  from  Everts  to  the  Bomars  was  an  escrow 
from  1854  to  1856 ;  and  therefore  there  was  no  connective  and  continu- 
ous holding  under  deed  or  deeds  duly  recorded.  The  conveyance  was 
made  and  recorded  and  placed  with  an  attorney  to  be  delivered  when  the 
Bomars  paid  the  balance  of  the  purchase  money,  which  became  due  in 
1856.  This  purchase  money  was  paid  when  it  became  due  in  1856,  and 
the  deed  was  delivered.  During  the  interim  the  Bomars  were  in  the 
actual  possession  of  the  land,  cultivating,  using  and  enjoying  the  same, 
paying  the  taxes  and  claiming  the  same  openly,  notoriously,  and  ad- 
versely to  appellants  and  all  the  world.  Undoubtedly,  when  the  money 
was  paid  and  the  deed  was  fully  delivered,  that  delivery  related  back  to 
the  date  when  the  Bomars  purchased  and  went  into  possession." 

In  O'Kelley  v.  O'Kelley,  49  Massachusetts,  436,  Chief  Justice  Shaw, 
speaking  for  the  court,  says :  "A  deed  was  made,  executed,  and  acknowl- 
edged by  the  ancestor.  The  question  was  whether  it  was  delivered  so  as 
to  take  eflEect  and  pass  the  estate.  If  it  was  delivered  by  the  grantor  to 
any  person  in  his  lifetime  to  be  delivered  to  the  grantee  after  his  decease, 
it  was  a  good  delivery  upon  the  happening  of  the  contingency,  and  re- 
lated back  so  as  to  divest  the  title  of  the  grantor  by  relation  from  the 
first  delivery." 

We  have  fully  considered  the  points  raised  in  appellee's  motion  for 
rehearing,  and  it  is  overruled. 

Motion  overruled. 


C.  J.  Wright  v.  Annie  Boss. 

Decided  October  23,  1902. 

1.— Partnership— Dissolution  at  Will. 

Where  the  articles  of  a  partnership  provide  that  it  shaH  continue  until  dis- 
solved by  mutual  agreement,  it  is  a  partnership  at  will,  and  either  partner  may 
demand  a  dissolution  at  any  time,  and  without  showing  misconduct  of  his  co- 
partner. 

8. — Same— Notice. 

No  formal  notice  to  dissolve  a  partnership  at  will  is  necessary,  and  the  filing 
of  a  bill  for  dissolution  may  itself  operate  as  a  dissolution. 

8. — Same — Pleading— Offer  to  Do  Equity. 

A  suit  for  dissolution  and  a  settlement  of  the  partnership  affairs  is  one  for 
Accoimting  and  partition,  and  it  is  not  necessary  that  the  plaintiff  should  offer 
to  do  equity  in  his  petition  therefor. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  be- 
fore Hon.  Wm.  H.  Wilson. 
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Ingham  S.  Roberts  and  W.  J,  Howard,  for  appellant. 
Coleman  &  Ahhott,  for  appellee. 

GARRETT,  Chief  Justice.— The  appellant,  C.  J.  Wright,  brought 
this  action  against  the  appellee,  Annie  Ross,  for  dissolution  of  a  partner- 
ship and  a  settlement  thereof.  The  appellee  denied  the  right  of  the  ap- 
pellant to  have  a  dissolution.  The  cause  was  tried  without  a  jury,  and 
the  court  rendered  judgment  in  favor  of  the  defendant,  refusing  to  de- 
cree the  dissolution  and  settlement  of  the  partnership  as  prayed  for. 
Appellee  is  the  widow  of  Lewis  Ross,  who  died  October  6,  1896.  Some 
time  prior  to  the  death  of  Lewis  Ross,  on  to  wit,  April  8,  1891,  Lewis 
Ross  and  the  appellant  entered  into  a  written  contract  of  partnership  as 
follows : 

"The  State  of  Texas,  County  of  Harris. — To  all  whom  it  may  concern: 
We,  Lewis  Ross  and  C.  J.  Wright,  have  agreed,  and  by  these  presents  do 
agree,  to  become  copartners  together  in  the  undertaking  business  in  the 
city  of  Houston,  State  of  Texas.  And  the  said  copartnership  shall  con- 
tinue until  dissolved  by  mutual  agreement.  And  that  neither  parly  to 
this  agreement  shall  have  any  right  to  sell  his  interest  in  the  business, 
except  with  the  consent  of  the  other  party  to  this  copartnership.  And 
it  is  also  agreed  between  the  said  Lewis  Ross  and  C.  J.  Wright  that  the 
said  Lewis  Ross  shall  be  the  active  manageer  of  the  said  undertaking 
business,  and  shall  receive  one  hundred  dollars  per  month  for  such  ser- 
vices. It  is  also  agreed  that  the  said  Lewis  Ross  and  C.  J.  Wright  are 
equal  partners  in  the  said  business.  It  is  also  understood  and  agreed 
that  should  the  firm  need  any  money  with  which  to  cariy  on  said  busi- 
ness, the  said  partner  C.  J.  Wright  shall  receive  8  per  cent  interest  for 
the  use  of  all  money  he  may  advance  to  the  said  firm  for  use  in  their 
business  over  and  above  the  amount  that  the  said  Lewis  Ross  may  have 
paid  into  the  said  firm.    The  interest  to  be  paid  semiannually. 

"And  should  the  said  Lewis  Ross  and  C.  J.  Wright  wish  to  dissolve 
partnership  or  sell  out  the  business,  that  the  debts  of  the  firm  shall  first 
be  paid,  and  the  money  obtained  from  C.  J.  Wright  in  excess  of  the 
amount  that  the  said  Lewis  Ross  has  put  into  the  business  shall  be  con- 
sidered as  a  just  debt  of  the  firm,  together  with  the  interst  on  the  money 
advanced  by  C.  J.  Wright,  and  shall  be  paid  next. 

"It  is  further  agreed  that  in  the  event  the  said  Lewis  Ross  should  be 
unable  to  act  as  manager,  through  sickness  or  otherwise,  then  C.  J. 
Wright  shall  become  and  act  as  the  manager,  and  for  services  to  receive 
the  same  compensation  of  one  hundred  dollars  per  month,  and  in  the 
event  of  the  death  of  either  partner,  the  remaining  partner  shall  carry 
on  the  business  as  he  may  deem  best. 

'TiEwis  Ross, 
'^C.  J.  Wright." 
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Anticipating  death.  Boss,  just  prior  to  his  decease,  with  the  assent  of 
Wright,  transferred  his  interest  in  the  partnership  to  his  wife,  Annie 
Ross,  who  signed  the  agreement;  and  after  the  death  of  Lewis  Ross  the 
partnership  was  continued  under  the  original  articles  of  partnership, 
with  Wright  as  manager.  Mrs.  Ross  became  dissatisfied  with  the  man- 
agement of  the  business,  and  employed  an  attorney,  and  through  him 
demanded  a  statement  of  the  affairs  of  the  partnership,  and  the  relations 
between  the  parties  became  somewhat  strained,  but  the  trial  judge  found 
that  Mrs.  Ross  had  been  guilty  of  no  misconduct  as  a  partner  that  would 
authorize  the  court  to  decree  a  dissolution  of  the  partnership  on  the 
ground  of  misconduct.  Under  the  agreement  Wright  advanced  to  the 
partnership  sums  of  money  aggregating  a  large  amount.  These  advance- 
ments were  nearly  all  made  prior  to  the  substitution  of  the  appellee  in 
the  contract  in  the  place  of  her  husband.  At  the  date  of  the  judgment 
below  the  firm  of  Ross  &  Wright  owed  Wright  for  such  advancements 
the  sum  of  $6633,  as  shown  by  the  agreement  of  the  parties;  and  it  was 
further  agreed  that  the  appellee  individually  owed  Wright  at  that  time 
$444.47.  Among  the  assets  of  the  firm  are  outstanding  accounts  to  a 
large  amount,  far  in  excess  of  the  amount  of  the  debt  of  the  firm  and  of 
Mrg.  Ross  individually  to  the  appellant.  These  accounts  are  for  coffins 
and  services  furnished  customers  in  the  undertaking  business,  and  from 
their  nature  can  not  be  pressed  in  collection  as  accounts  in.  any  other 
business.    A  great  many  of  them  are  not  collectible. 

The  trial  judge  held  that  the  contract  of  partnership  could  not  be 
dissolved  except  by  mutual  consent,  since  it  was  made  in  connection  with 
the  stipulation,  afterwards  carried  out,  that  Wright  would  furnish  money 
to  the  partnership,  unless  he  should  do  what  was  equitable  and  just  in 
order  to  protect  the  rights  of  his  partner.  He  declined  to  decree  a  dis- 
solution, (1)  because  no  misconduct  had  been  shown  to  invoke  the  equit- 
able powers  of  the  court,  and  (2)  the  suit  being  for  equitable  relief  and 
the  plaintiff  not  having  offered  in  his  pleadings  to  do  equity,  his  prayer 
to  dissolve  the  partnership  should  be  denied.  The  court  recognized  the 
right  of  the  appellant  to  dissolve  the  partnership,  but  was  of  the  opinion 
that  he  could  not  do  so  without  unequivocal  notice  and  being  responsible 
in  damages ;  and  that  the  mere  prayer  of  a  petition  asking  for  a  decree  of 
dissolution  was  not  notice. 

We  are  of  the  opinion  that  the  trial  court  erred  in  its  construction  of 
the  partnership  agreement.  Everey  partnership  is  prima  facie  a  part- 
nership determinable  at  the  will  of  any  one  of  the  persons  who  have  en- 
tered into  it.  It  is  a  partnership  at  will  unless  it  had  been  agreed  that 
the  contract  shall  endure  for  a  specified  time.  1  Lindley,  Part.,  218;  2 
Id.,  832;  2  Bates,  Part.,  sec.  571 ;  Story,  Part.,  sec.  84,  277;  17  Am.  and 
Eng.  Enc.  of  Law,  1  ed.,  902.  While  the  term  for  which  a  partnership 
is  to  last  may  be  proven  independently  of  the  written  contract  itself, 
either  by  direct  evidence  or  circumstances,  there  is  nothing  in  the  con- 
tract under  consideration  from  which  a  specified  time  can  be  inferred. 
Vol.  30  Civil— 14. 
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It  contains  an  undertaking  on  the  part  of  Wright  to  lend  the  firm  money, 
but  does  not  specify  any  time  in  which  it  is  to  be  repaid,  except  that  on 
dissolution  it  shall  be  treated  as  a  debt  of  the  firm.  There  is  not  a  cir- 
cumstance in  evidence  to  show  that  the  partnership  was  to  last  for  any 
specified  length  of  time.  It  was  therefore  determinable  at  the  will  of 
either  party,  and  the  appellant's  right  to  a  dissolution  did  not  depend 
upon  the  misconduct  of  the  appellee.  Hence  we  do  not  determine 
whether  or  not  the  court's  conclusion  that  there  was  no  misconduct  on 
the  part  of  the  appellee  entitling  the  appellant  to  dissolve  the  partner- 
ship was  supported  by  the  evidence.  The  authorities  cited  by  the  appel- 
lee showing  what  misconduct  would  be  necessary  are  not  pertinent  be- 
cause they  are  suits  brouglit  for  a  dissolution  before  a  specified  term  had 
expired. 

No  formal  notice  to  dissolve  a  partnership  at  will  is  necessary.  Filing 
a  bill  asking  a  dissolution  may  operate  as  a  dissolution.  2  Bates,  Part., 
sec.  574,  and  note  2 ;  Id.,  sec.  574.  It  was  not  necessary  for  the  appellant 
in  his  petition  to  offer  to  do  equity.  His  suit  was  for  a  settlement  of  the 
partnership  affairs,  which  involved  an  adjustment  of  the  accounts  of  the 
partners  and  the  distribution  of  the  assets.  It  was  a  suit  for  accounting 
and  partition.  All  the  facts  that  were  necessary  to  be  alleged  were,  the 
partnership  and  transaction  of  business  as  partners ;  the  dissolution,  or 
facts  entitling  the  appellant  to  a  dissolution ;  unsettled  accounts,  and  to 
ask  for  a  dissolution  and  an  accounting.  2  Bates,  Part.,  sec.  936 ;  17  Am. 
and  Eng.  Enc.  of  Law,  1  ed.,  p.  1310.  There  was  no  equity  that  the 
appellant  was  required  to  offer  or  do.  It  would  be  the  duty  of  the  conrt, 
in  effecting  the  partition  of  the  assets  and  the  payment  of  the  money  due 
the  appellant,  to  mate  such  orders  for  the  sale  of  the  property  as  would 
be  equitable  and  just  to  both  parties. 

The  judgment  of  the  court  below  will*  be  reversed  and  the  cause  will 
be  remanded  to  that  court  with  instructions  to  decree  the  dissolution  of 
the  partnership  between  the  plaintiff  and  defendant  as  of  date  January 
3,  1902,  the  date  of  the  judgment  of  the  court  below,  and  to  adjudge  the 
amount  of  indebtedness  as  therein  decreed  and  ascertain,  the  property  on 
hand  and  make  an  accounting  between  the  parties  and  distribution  of 
the  assets  in  accordance  with  the  partnership  agreement. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  tiie  Supreme  Court  for 
want  of  jurisdiction. 
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E.  A.  Cruse  v.  J.  M.  Barclay  et  al. 

Decided  October  23,  1902. 

1. — Community  Property — Sale  by  Survivor— Presumption  of  Community  Debts. 
B.  and  wife  were  married  in  1850,  and  the  wife  died  in  1867.  One  month 
thereafter  B.  sold  and  conveyed  to  his  brother,  for  $600,  a  tract  of  land  which 
was  community  property  of  himself  and  his  deceased  wife.  It  was  shown  that 
he  then  owed  to  one  U.  $1200,  which  he  said  he  could  not  pay,  and  that  he  told 
another  brother  that  he  had  transferred  all  his  property  to  put  it  out  of  the 
reach  of  his  creditors.  Held,  in  an  action  brought  by  the  heirs  of  the  wife,  fif- 
teen or  twenty  years  after  they  knew  of  such  sale,  to  recover  a  half  interest  in 
the  land  so  conveyed,  that  it  would  be  conclusively  presumed  that  community 
debts  existed  at  the  death  of  the  wife,  and  that  the  sale  of  the  land  was,  osten- 
sibly at  least,  made  for  their  satisfaction. 

2.-— Same — Appl3ang  Proceeds  of  Sale  to  Community  Debts. 

The  purchaser  of  the  land  frpm  B.  was  under  no  obligation  to  see  that  the 
proceeds  of  the  sale  were  applied  by  him  to  the  discharge  of  community  debts, 
nor  was  he  affected  by  B.'s  subsequent  declaration  to  another  brother  that  he 
Ijad  transferred  his  property  for  the  purpose  of  defrauding  his  creditors. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  before 
Hon.  Stephen  P.  West. 

WattSj  Chester  &  Ellison  and  E.  M.  Chester^  for  appellant. 

A,  C,  £  Gordon  Bullitt,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title,  brought  for  the  recovery  of  160  acres  of  land  situated  in  Tyler 
County,  and  the  appellees,  as  plaintiffs,  recovered  judgment  in  the  court 
below  against  the  appellant  for  an  undivided  one-half  interest  therein. 
The  land  was  conveyed  to  L.  M.  Barclay  September  12,  1863,  during  his 
marriage  with  Nancy  McQueen,  and  belonged  to  their  community  estate. 
Nancy  Barclay  died  July  6,  1867,  leaving  children  of  the  marriage, 
and  as  such  the  plaintiffs  are  her  heirs ;  and  at  the  time  of  her  death  the 
land  was  still  owned  by  herself  and  husband.  On  August  5,  1865,  L. 
M.  Barclay  conveyed  the  land  to  W.  W.  Barclay,  who  conveyed  it  to  the 
defendant  R.  A.  Cruse  March  8,  1892. 

The  trial  judge,  by  whom  the  case  was  tried  without  a  jury,  found 
that  the  proof  was  silent  as  to  debts  at  the  date  of  the  deatii  of  Nancy 
Barclay,  and  that  the  consideration  of  the  sale  was  $600,  and  was  not  to 
pay  community  debts;  also  that  W.  W.  Barclay  knew  that  the  land  was 
community  property.  The  consideration  for  the  conveyance  from  W.  W. 
Barclay  to  the  defendant  was  a  debt  which  Barclay  owed  him.  There 
has  been  no  possession  of  the  land.  The  undisputed  evidence  shows  that 
at  the  time  L.  M,  Barclay  conveyed  the  land  to  W.  W.  Barclay  he  was 
indebted  to  one  Lewis  Ulrich  in  the  sum  of  $1200,  which  he  said  he  could 
not  pay ;  and  he  told  his  brother,  R.  B.  Barclay,  that  he  had  transferred 
all  his  land  to  keep  his  creditors  from  getting  it.  He  then  left  the  coun- 
try, and  his  children,  the  plaintiffs  herein,  went  to  live  with  his  brother 
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to  whom  he  had  conveyed  the  land,  and  were  reared  by  him.  The  plain- 
tiflEs  knew  about  the  sale  of  the  land  by  their  father  to  their  uncle,  and 
had  thought  of  suing  him  for  it  as  long  ago  as  fifteen  or  twenty  years. 

Our  conclusion  is  that  community  debts  existed  at  the  time  of  the 
death  of  the  wife.  It  is  hardly  conceivable  that  L.  M.  Barclay  would 
have  been  so  pressed  by  creditors  within  thirty  days  after  his  wife's  death 
for  debts  incurred  since  then  that  he  would  be  driven  to  the  desperate  act 
of  selling  out  his  property  and  fleeing  the  country.  And  it  is  not  at  all 
probable  that  the  debts  were  incurred  before  the  marriage,  which 
occurred  about  1850.  The  condition  existing  which  authorized  him  to 
sell  the  property,  he  could  sell  it  for  money,  or  a  note  convertible  into 
money,  and  the  purchaser  would  not  be  obliged  to  see  that  the  proce^ 
of  the  sale  were  applied  to  the  payment  of  the  community  debts,  or  be 
affected  by  his  subsequent  declaration  that  he  had  transferred  his  prop- 
erty for  another  purpose,  that  of  defrauding  his  creditors.  The  long 
lapse  of  time  with  knowledge  on  the  part  of  the  plaintiffs  that  their  uncle 
claimed  the  land  as  his  own,  although  there  was  no  actual  possession 
thereof,  furnishes  conclusive  proof  of  the  facts  that  would  authorize  the 
sale,  by  the  presumption,  if  necessary,  that  such  power  existed. 

We  think  the  trial  judge  erred  in  his  conclusion,  and  that  judgment 
should  have  been  for  the  defendant.  The  judgment  of  the  court  below 
will  be  reversed,  and  judgment  will  be  here  rendered  in  favor  of  the 
appellant. 

Reversed  and  rendered. 


Jaegoli  &  Martin  v.  W.  H.  Phears. 

Decided  October  24,  1902. 

1. — ^Pleading — ^Prayer  for  Helief— Executory  Contract  and  Action  for  Debt — Gen- 
eral Demttirer. 
Where,  in  an  action  to  recover  the  contract  price  for  certain  tombstones 
which  plaintiffs  had  prepared  and  delivered  to  defendant,  the  petition  set  oat 
the  contract,  stating  all  the  facts,  and,  in  addition  to  a  prayer  to  recover  the 
contract  price,  prayed  for  equity  and  general  relief,  plaintiffs  were  entitled  to 
recover  any  damages  shown  to  have  been  sustained  by  reason  of  the  breach  of 
the  contract,  and  it  was  therefore  error  for  the  court  to  sustain  a  general  de- 
murrer to  the  petition  on  the  ground  that  it  showed  upon  its  face  an  executory 
contract  of  sale  for  which  damaged  afforded  the  only  remedy  and  would  not  an- 
thorize  a  recovery  for  debt. 

2. — Same— Special  Demurrer. 

Where  a  petition  is  sufficient  as  against  a  general  demurrer,  but,  in  addition 
to  the  prayer  for  general  relief,  seeks  special  relief  to  which  the  facts  pleaded 
show  plaintiffs  are  not  entitled,  such  defect  can  be  reached  only  by  special  ex- 
ception. 

8. — Same — ^Delivery — ^Allegation  of  Contract  Not  Executory. 

Plaintiffs'  petition  sufficiently  alleged  a  delivery  of  the  tombstones,  thereby 
entitling  them  to  recover  the  contract  price,  instead  of  damages  only,  where  it 
averred  that  they  were  to  be  shipped  by  plaintiffs  to  defendant,  for  which  a 
specified  price  was  to  be  "payable  when  delivered;'*  that  they  were  so  shipped; 
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that  plaintiffs  had  fully  performed  their  contract,  and  that  defendant  "fails  and 
refuses  to  perform  his  part  of  said  contract,  and  has  wholly  made  default." 

4. — Same — ^Reseryation  of  Title  as  a  Lien. 

Where  plaintiffs  alleged  that  they  had  contracted  to  ship  to  defendant  cer- 
tain toihbstones  for  a  specified  price  to  be  paid  on  delivery,  setting  out  the  con- 
tract, and  that  they  had  shipped  and  delivered  the  tombstones  to  defendant, 
their  right  to  recover  the  contract  price  was  not  defeated  by  reason  of  a  clause 
in  the  contract  which  provided  that  the  title  in  the  tombstones  should  not  pass 
until  the  contract  price  was  paid. 

Appeal  from  the  County  Court  of  Washington.  Tried  below  before 
Hon.  E.  P.  Curry. 

R.  J.  Swearingen,  for  appellants. 

Bowers  &  Schulz  and  J.  M.  Malhis,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  commenced  in 
the  justice  court.  Omitting  the  formal  parts,  plaintiffs'  original  peti- 
tion which  was  filed  in  the  justice  court  is  as  follows : 

"That  heretofore,  to  wit,  on  the  15th  day  of  May,  1901,  the  plain- 
tiffs and  the  defendant  entered  into  a  written  contract,  by  the  terms  of 
which  the  said  Jaeggli  &  Martin  agreed  to  ship  to  the  defendant  two 
marble  tombstones,  at  Caldwell,  Texas,  during  the  month  of  October, 
1901,  or  within  a  reasonable  time  thereafter,  the  height,  thickness,  de- 
sign, and  inscription  of  the  said  two  marble  tombstones  being  fully 
described  in  the  written  contracts  above  referred  to,  to  which  refer- 
ence is  hereby  made  and  the  same  attached  hereto  and  marked  Ex- 
hibit A. 

"That  by  the  terms  of  said  contract,  the  said  W.  H.  Phears  promised 
to  pay  to  the  said  Jaeggli  &  Martin  or  order  at  Brenham,  Texas,  the 
sum  of  $85  for  each  of  said  tombstones,  or  in  the  aggreate  the  sum  of 
$170  payable  when  delivered,  with  10  per  cent  interest  after  that  date 
until  paid.  That  said  contract  also  stipulated  that  in  the  event  of  de- 
fault in  the  payment  of  the  said  sums  at  the  maturity  of  the  same  and 
it  is  placed  in  the  hands  of  an  attorney  or  suit  is  brought  on  the  same, 
then  an  additional  amount  of  10  per  cent  on  the  principal  and  interest 
shall  be  added  to  the  same  as  collection  fees. 

"It  was  further  agreed  that  the  title  to  said  tombstones  shall  remain 
in  the  said  Jaeggli  &  Martin,  and  the  same  shall  remain  and  be  their 
property  until  the  said  sums  are  fully  paid;  that  the  said  contract  fur- 
ther specified  that  the  same  was  not  countermandable. 

"That  afterwards,  to  wit,  on  the  17th  day  of  October,  1901,  in  com- 
pliance with  their  part  of  the  aforesaid  contract,  Jaeggli  &  Martin 
shipped  to  the  defendant  two  tombstones  at  Caldwell,  Texas;  that  said 
tombstones  were  constructed  in  accordance  with  the  terms  of  said  con- 
tract, and  that  the  plaintiffs  have  fully  performed  their  part  of  said 
contract,  but  that  the  defendant,  W.  H.  Phears.  has  failed  and  refused 
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and  still  fails  and  refuses  to  perform  his  part  of  the  said  contract,  and 
has  wholly  made  default,  to  plaintiflFs'  damages  in  the  sum  of  $199.99. 

"Wherefore,  premises  considered,  plaintiff  prays  that  process  be 
issued  to  Lee  County,  Texas,  commanding  the  said  defendant  to  appear 
and  answer  this  complaint,  and  that  on  the  final  hearing  the  plaintifi^ 
have  judgment  for  their  debt,  interest,  attorneys'  fees,  and  for  sudi 
other  and  further  relief  to  which  in  law  and  equity  they  may  be  en- 
titled." 

The  trial  of  the  case  in  the  justice  court  residted  in  a  judgment  in 
favor  of  plaintiffs  for  $189.09.  From  this  judgment  defendant  ap- 
pealed to  the  County  Court  of  Washington  County,  which  court  sus- 
tained a  general  demurrer  interposed  by  the  defendant  to  plaintife'  pe- 
tition, and  plaintiffs  declining  to  amend,  their  suit  was  dismissed. 
From  this  judgment  of  dismissal  plaintiffs  prosecute  this  appeal. 

The  only  question  before  us  is  whether  the  court  below  erred  in  sus- 
taining a  general  demurrer  to  the  petition.  It  is  contended  by  the  ap- 
pellee that  the  demurrer  was  properly  sustained  because  the  petition 
shows  upon  its  face  that  the  contract  sued  on  is  an  executory  contract 
of  sale,  the  only  remedy  for  breach  of  which  being  an  action  for  dam- 
ages, and  the  action  disclosed  by  the  petition  is  one  for  debt  and  not  for 
damages.  We  do  not  think  this  contention  is  sound.  The  petition 
stated  the  facts,  and  in  addition  to  a  prayer  for  a  recovery  of  the  con- 
tract price  of  the  tombstones,  prays  for  equity  and  general  relief,  and 
if  it  be  conceded  that  upon  the  facts  stated  in  the  petition  the  plaintifib 
were  not  entitled  to  recover  the  contract  price  of  the  tombstones,  under 
the  prayer  for  general  relief  they  would  be  entitled  to  recover  any  dam- 
ages which  they  were  shown  to  have  sustained  by  reason  of  a  breach  of 
the  contract  by  the  defendant.  As  against  a  general  demurrer  it  is  only 
necessary  for  a  petition  in  addition  to  the  formal  requirements  to  state 
facts  showing  a  right  in  the  plaintiff  and  an  invasion  of  that  right  by 
the  defendant  and  to  pray  generally  for  such  relief  as  in  law  or  equity 
may  be  granted.  The  petition  in  this  case  meets  these  requirements, 
and  if  in  addition  to  the  prayer  for  general  relief  it  seeks  special  relief 
to  which  the  facts  pleaded  show  plaintiffs  are  not  entitled,  such  defect 
could  only  be  reached  by  special  exception. 

But  we  do  not  agree  with  the  appellee  in*  his  contention  that  the  peti- 
tion shows  upon  its  face  that  the  only  remedy  for  a  breach  of  the  con- 
tract sued  on  is  an  action  for  damages.  Applying  the  well  established 
rule  that  as  against  a  general  demurrer  every  reasonable  intendment 
must  be  indulged  in  favor  of  the  petition,  we  think  it  fairly  appears 
from  the  allegations  of  the  petition  that  the  tombstones  have  been  de- 
livered to  the  defendant.  Such  being  the  allegation,  if,  as  further  al- 
leged in  the  petition,  plaintiffs  have  in  all  respects  comt)lied  with  their 
contract  they  would  be  entitled  to  recover  the  contract  price,  notwitii- 
standing  the  clause  in  the  contract  which  provides  that  the  title  to  the 
tombstones  shall  not  pass  until  the  contract  price  is  paid.  This  reserva- 
tion of  title  was  manifestly  made  for  the  purpose  of  securing  the  pay- 
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ment  of  the  contract  price,  and  yet  under  appellee's  contention  its  ef- 
fect is  to  defeat  plaintiffs'  right  to  recover  the  contract  price.  No  such 
effect  can  be  given  to  this  provision  of  the  contract.  In  all  sales  of  land 
in  which  a  vendor's  lien  is  reserved  to  secure  the  pa3rment  of  the  pur- 
chase money  the  title  to  the  land  remains  in  the  vendor  until  the  pur- 
chase money  is  paid,  and  deeds  conveying  land  but  retaining  such  ven- 
dor's lien  are  held  to  be  executory  contracts  for  the  sale  of  land.  If  ap- 
pellee's contention  were  sound  a  vendor's  lien  note  could  never  be  col- 
lected, and  the  only  remedy  for  a  failure  of  the  purchaser  of  land  to 
pay  a  purchase  money  note  secured  by  a  vendor's  lien  would  be  a  suit 
by  the  vendor  for  damages  for  breach  of  contract.  The  case  of  Kiber 
v.  Adler,  27  Southwestern  Reporter,  23,  does  not  support  appellee's 
proposition.  In  that  case  the  vendee  in  an  executory  contract  for  the 
sale  of  sugar  rescinded  the  contract  before  delivery  and  refused  to  ac- 
cept the  sugar.  The  suit  was  to  recover  damages  for  breach  of  con- 
tract, and  in  discussing  the  question  of  the  proper  measure  of  damages 
the  court  uses  this  language :  "The  contract  was  executory,  no  specific 
property  being  appropriated  to  it,  and  therefore  no  title  ever  passed; 
and  upon  breach  by  the  defendant  plaintiff's  remedy  was  simply  an 
action  for  .damages." 

This  was  a  statement  of  the  law  applicable  to  the  facts  of  the  case 
before  the  court,  and  is  not  the  law  applicable  to  the  facts  stated  in 
the  petition  in  this  case.  In  the  Kiber  case  no  title  had  passed,  the 
sugar  had  never  been  delivered  to  the  defendant  and  was  in  the  posses- 
sion of  plaintiff,  and  it  would  have  been  clearly  wrong  for  plaintiff  to 
have  kept  the  sugar  and  recovered  of  the  defendant  the  price  agreed  to 
be  paid  by  him  for  same.  It  is  clear  that  the  rule  announced  in  this 
case  is  not  applicable  to  a  case  in  which  the  property  has  under  the 
terms  of  the  contract  been  delivered  to  the  purchaser  and  is,  from  the 
allegations  of  the  petition,  presumably  in  his  possession.  It  may  be 
that  upon  a  trial  of  the  case  and  a  development  of  the  facts  the  cases 
cited  by  appellee  will  control  in  determining  the  amoxmt  of  plaintiffs' 
recovery,  but  none  of  them  are  authority  upon  the  proposition  that  the 
petition  fails  to  state  a  cause  of  action.  We  think  the  court  below  erred 
in  sustaining  the  general  demurrer  to  the  petition  and  the  judgment 
should  be  reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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B.  P.  DORITY  ET  AL.  V.  HbLEN  DORITY  ET  AL. 

Decided  October  24,  1902. 

1.— Husband  and  Wife — Action  by  Wife  Against  Husband— -Separate  Estate- 
Rentals. 
Where  a  husband  and  wife  had  permanently  separated,  and  the  husband 
alone  thereafter  executed  leases  of  her  separate  property  for  a  term  longer  than 
one  year,  providing  that  the  rentals  should  be  paid  to  him,  and  was  appropriat- 
ing such  rentals  to  his  own  use,  she  could  maintain  suit  against  him  and  the 
lessees,  who  had  notice  that  the  property  was  her  separate  estate  and  of  the 
permanent  separation,  to  cancel  the  leases  and  recover  the  rental  value  of  the 
land. 

8. — Same— Res  Adjudicata. 

A  judgment  against  the  husband  under  article  2972,  Revised  Statutes*  for 
support,  was  not  res  adjudicata  of  a  suit  by  her  to  cancel  a  lease  of  her  separate 
property  executed  by  the  husband  alone  after  they  had  permanently  separated. 

3.— ^ame— Separate  Property— Gift  by  Husband. 

The  husband  having  given  to  his  wife  the  proceeds  of  her  dairy,  it  was  not 
error  to  set  apart  to  her  as  her  separate  estate  other  property  which  had  been 
purchased  with  such  proceeds. 

4. — Same — Husband's  Lease  of  Wife's  Separate  Property— Joinder  of  Wife. 

A  lease  of  the  separate  land  of  the  wife  for  a  term  longer  than  one  year  is. 
under  the  statute,  a  conveyance  in  which  the  wife  is  required  to  join,  witii  sepa- 
rate acknowledgment,  in  order  to  render  it  affectual.  Rev.  Stats.,  arts.  &4, 
628,  635. 

6.— Same— Husband's  Power  of  Management. 

A  husband's  right  of  nianagement  of  his  wife's  separate  property  depends 
on  their  living  together  and  his  proper  exercise  of  the  trust,  and  he  wiU  tiiere- 
fore  not  be  permitted,  after  they  have  permanently  separated,  to  continue  in 
such  trust. 

6. — Same— Husband's  Apparent  Authority  a  Protection  to  Third  Persona— Rents. 

The  payment  of  rent  by  a  lessee  to  the  husband  under  a  lease  by  him  of 
his  wife's  separate  property,  made  while  they  were  living  under  the  same  roof 
and  he  was  apparently  in  the  rightful  custody  of  such  property,  will  bar  a  re- 
covery of  such  rent  by  the  wife  from  the  lessee. 

Pleasants,  Associate  Justice,  dissents  as  .to  the  cancellation  of  the  husband's 
leases  of  the  wife's  separate  property,  and  the  order  restraining  him  from  fur- 
ther control  thereof. 

Appeal  from  the  District  Court  of  Nueces  County.  Tried  below  be- 
fore Hon.  Stanley  Welch. 

0.  R.  Scott,  for  appellants. 

McCampbells  &  Stayton  and  J.  (7.  Scott,  for  appellees. 

GAREETT,  Chief  Justice. — ^This  action  was  brought  by  the  appel- 
lee Helen  Dority  in  the  District  Court  of  Nueces  County  against  her 
husband,  the  appellant  B.  P.  Dprity,  and  the  appellants  James  W. 
Durst  and  R.  P.  Clarkson,  and  against  A.  A.  Thompson,  who  has  not 
appealed,  for  the  cancellation  of  certain  leases  of  land,  the  appellee 
Helen  Dority's  separate  property,  made  by  the  husband  B.  P.  Dority, 
and  to  enjoin  him  from  interfering  with  her  separate  estate  and  to  re- 
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cover  of  the  lessees  the  rental  value  of  the  land.  There  was  a  trial  by 
the  court  without  a  jury  which  resulted  in  a  judgment  in  favor  of  the 
plaintiflE  as  prayed  for.  All  of  the  defendants  have  appealed  except 
Thompson. 

B.  P.  Dority  and  Helen  Dority  became  man  and  wife  September  13, 
1873,  and  continued  to  live  together  as  such  until  October  26,  1899, 
when  she  refused  to  live  with  him  any  longer  as  his  wife.  After  that 
time  they  conducted  separate  households  in  the  same  homestead  until 
January,  1901,  when  the  defendant  B.  P.  Dority  left  the  plaintiff  in 
possession  of  the  homestead  and  went  to  Mexico.  He  returned  in  May, 
1901,  and  offered  to  resume  marital  relations  with  the  plaintiff,  but  she 
refused,  stating  that  she  would  have  nothing  to  do  with  him.  H«  then 
left  her  in  sole  possession  of  the  homestead  and  they  have  lived  apart 
ever  since.  The  homestead  as  well  as  the  other  real  estate  described 
in  the  petition  and  known  as  the  Dority  ranch  and  the  town  lots  be- 
longs to  the  plaintiff  as  her  separate  property.  In  addition  to  this  she 
owned  in  her  separate  right  the  personal  property  adjudged  to  her. 
Since  October  26,  1899,  when  their  marital  relations  ceased,  the  de- 
fendant B.  P.  Dority  has  contributed  nothing  to  the  support  of  the 
plaintiff,  and  although  he  has  at  all  times  had  control  of  her  separate 
property  and  leased  the  same,  he  failed  to  pay  the  taxes  thereon  or  to 
give  her  any  of  the  proceeds  thereof.  The  trial  judge  found  from  the 
evidence,  which  fully  sustained  the  finding,  that  there  is  no  reasonable 
expectation  or  possibility  that  the  plaintiff  and  her  husband  would  ever 
resume  their  marital  relations,  and  that  their  separation  was  complete 
and  final. 

November  10,  1899,  the  plaintiff  brought  a  suit  against  B.  P.  Dority 
in  the  District  Court  of  Nueces  County  for  divorce,  alleging  cruel 
treatment,  excesses,  and  outrages  on  his  part  toward  her  of  such  a  na- 
ture as  to  render  their  further  living  together  insupportable,  and  in 
that  suit  sought  to  have  her  separate  property  set  apart  to  her  and  a 
division  of  the  community  property.  On  the  verdict  of  a  jury  the  di- 
vorce was  granted  and  appellee^s  separate  estate  was  set  apart  to  her 
and  a  division  of  the  community  property  made  by  agreement  subject 
to  the  result  of  an  appeal.  The  appeal  resulted  in  the  reversal  of  the 
judgment  granting  the  divorce,  and  the  plaintiff  thereafter.  May  16, 
1901,  dismissed  her  suit.     This  suit  was  instituted  June  11,  1901. 

The  defendant  B.  P.  Dority  is  a  strong,  healthy  man,  a  wheelwright 
by  trade,  but  had  for  ten  years  no  employment  except  odd  jobs  at  his 
trade.  He  has  no  separate  estate,  and  the  only  property  that  he  has 
any  interest  in  is  the  homestead  in  the  possession  of  the  plaintiff  and 
certain  household  and  kitchen  furniture,  their  community  property. 
But  at  the  trial  below  he  withdrew  all  demand  for  affirmative  relief  as 
to  any  division  or  equitable  disposition  as  to  the  homestead  and  the 
personal  effects  contained  therein  belonging  to  the  community.  The 
plaintiff  Helen  Dority  is  a  frail  and  delicate  woman  44  years  of  age, 
and  is  subject  to  spells  of  serious  illness.     She  supports  herself  by  her 


218  30  Texas  Civil  Appeals  Eeports. 

own  labor  in  milking  and  keeping  a  dairy  with  cows  her  separate  prop- 
erty, earning  thereby  about  $30  a  month.  This  she  has  done  for  the 
past  ten  years,  and  the  defendant  B.  P.  Dority  has  during  that  time 
contributed  nothing  to  her  support  except  furnishing  groceries,  but  for 
two  years  before  the  trial  he  had  furnished  nothing  at  all,  and  in  no 
manner  contributed  anything  to  her  support  either  by  supplies,  labor, 
or  otherwise.  She  had  received  nothing  from  the  rents  of  her  property, 
and  out  of  her  personal  earnings  had  paid  the  taxes  thereon  within  the 
last  two  years  for  1898,  1899,  and  1900.  The  defendant  B.  P.  Dority 
failed  to  pay  the  taxes  upon  the  plaintiflf's  property;  he  declared  that 
he  was  unable  to  do  so,  and  allowed  it  to  be  advertised  for  sale  for  the 
delinquent  taxes  of  1898.  In  order  to  raise  the  money  to  pay  the 
taxes  and  prevent  a  sale  of  her  land  and  to  furnish  herself  means  of 
support,  the  plaintiff,  without  joinder  of  her  husband,  contracted  to 
lease  the  ranch  to  one  H.  H.  Keys  at  a  rental  of  $200  per  annum.  The 
defendant  B.  P.  Dority  repudiated  the  lease  and  prevented  Keys  from 
taking  possession  of  the  land.  It  was  then  the  plaintiff  refused  to 
live  with  him  any  longer. 

By  a  written  instrument  dated  October  23,  1899,  but  executed  five 
days  after  the  plaintiff  had  told  defendant  B.  P.  Dority  that  she  would 
no  longer  live  with  him  as  his  wife,  the  said  B.  P.  Dority,  without  the 
knowledge  or  consent  of  the  plaintiff  or  her  joining  him  therein,  un- 
dertook to  lease  the  Dority  ranch  to  the  defendant  James  W.  Durst  for 
a  term  of  one  year  with  privilege  of  renewal  of  the  lease  at  the  end 
of  that  time  for  two  years.  The  consideration  was  a  rental  of  $10  a 
month  and  the  privilege  to  said  B.  P.  Dority  to  pasture  therein  about 
ninety  head  of  horses,  the  separate  property  of  said  B.  P.  Dority,  and 
fifteen  or  twenty  head  of  cattle,  the  community  property  of  himself 
and  wife.  There  was  no  provision  in  said  lease  for  a  subletting.  The 
defendant  Dority  sold  his  horses  to  Durst  and  also  sold  the  cattle  and 
paid  no  part  of  the  proceeds  to  the  plaintiff.  Durst  held  possession 
under  this  lease  until  December  17,  1900,  when  with  the  consent  of 
defendant  he  sublet  by  verbal  lease  to  A.  A.  Thompson  for  an  unex- 
pired term  of  three  years,  or  until  October  23,  1902,  at  a  rental  of  $20 
a  month  in  money  and  improvements  to  the  value  of  $5  a  month. 
Durst  paid  on  this  lease  to  the  defendant  Dority  $150,  no  part  of  which 
was  paid  to  the  plaintiff,  but  was  applied  by  the  said  Dority  to  his  at- 
torney fees  and- other  expenses  in  the  divorce  suit  and  other  litigation 
between  the  plaintiff  and  himself.  Having  been  notified  by  plaintiff 
not  to  pay  rents  to  the  defendant  Dority,  Thompson  has  held  the  rents 
due  by  him  subject  to  the  issue  of  this  suit,  except  $80  which  was  paid 
to  the  defendant  Dority  during  the  pendency  of  the  divorce  suit  and  ap- 
plied by  him  to  his  own  use.  By  the  terms  of  the  lease  from  Durst  to 
Thompson,  the  latter  was  to  recognize  Durst  as  his  landlord  but  the 
rent  was  to  be  paid  to  the  defendant  Dority.  This  lease  was  also  made 
without  the  knowledge  or  consent  of  the  plaintiff  and  during  the  pen- 
dency of  the  suit  for  divorce.     The  defendant  Thompson  had  held  pes- 
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Bession  of  the  land  ever  since  the  date  of  his  lease,  and  has  placed  im- 
provements thereon  amounting  to  $120  in  value. 

On  May  21,  1901,  the  defendant  Dority,  without  the  knowledge  or 
consent  of  the  plaintiff  or  her  joining  therein,  executed  a  written  in- 
strument by  which  he  undertook  to  lease  to  the  defendant  R.  P.  Clark- 
son  the  Dority  ranch  for  the  term  of  ten  years  from  that  date  with  the 
privilege  of  renewal  at  the  end  of  that  period  for  the  term  of  five  years 
for  a  rental  of  $25  a  month,  to  be  paid  monthly  in  advance  to  the  said 
B.  P.  Dority,  with  the  verbal  understanding  that  possession  was  not  to 
be  taken  under  said  lease  until  the  expiration  of  the  lease  to  Thompson 
without  an  agreement  with  him.  No  possession  has  yet  been  taken  by 
Clarkson  under  this  lease.  The  lease  contained  a  clause  that  the  les- 
see Clarkson  should  pay  all  expenses  and  costs  of  litigation  incurred  in 
resisting  the  attempt  of  any  person  to  recover  possession  of  the  land, 
to  be  reimbursed  by  the  rents  as  they  fell  due.  The  Dority  ranch  is  of 
the  reasonable  rental  value  of  $25  a  month;  the  town  lots  are  unpro- 
ductive and  yield  no  revenue,  except  that  the  homestead  is  occupied 
by  the  plaintiff.  The  defendant  Dority  assigned  the  leases  to  his  at- 
torneys to  pay  his  attorney  fees  and  personal  debts  of  over  $650,  and 
to  pay  a  note  for  money  obtained  to  defend  a  suit  involving  the  title  to 
the  land.  The  title  of  the  plaintiff  was  of  record  and  the  several  de- 
fendant lessees  knew  of  her  separate  ownership  of  the  property. 

The  trial  judge  concluded  that  the  several  leases  of  the  plaintiff's 
ranch  were  a  legal  fraud  upon  the  rights  of  the  plaintiff  and  that  they 
should  be  set  aside  and  canceled.  We  think  the  facts  justify  this  con- 
clusion. Appellant  Dorit/s  first  assignnxent  of  error  is  addressed  to 
the  overruling  of  his  general  demurrer.  The  facts  alleged  show  that 
the  parties  were  living  separately  and  apart,  and  that  the  husband  was 
refusing  to  contribute  anything  to  the  wife's  support,  and  had  fraudu- 
lently endeavored  to  alienate  her  separate  land  by  long  terms  of  lease, 
and  was  depriving  her  of  all  use  thereof  and  appropriating  to  his  own 
use  the  rents  thereof,  while  she  was  required  by  her  own  personal  labor 
to  earn  money  and  pay  the  taxes  against  the  land  which  he  had  allowed 
to  become  delinquent  and  for  which  a  sale  had  been  advertised  and  was 
threatened.  While  the  facts  causing  the  separation  may  not  have  been 
sufficient  to  entitle  the  plaintiff  to  a  divorce,  and  while  the  fault  of  the 
separation  may  have  been  the  plaintiff's,  yet  the  facts  remained  that 
they  were  separated  without  hope  of  ever  resuming  their  marital  rela- 
tions ;  that  the  land  belonged  to  the  plaintiff's  separate  estate ;  and  that 
the  defendant  in  fraud  of  her  rights  was  endeavoring  to  alienate  her 
land  by  leases  for  long  terms  and  was  appropriating  to  his  own  use  the 
rents  received  therefor. and  refusing  to  pay  any  portion  thereof  to  the 
plaintiff.  Under  the  state  of  facts  thus  alleged  the  plaintiff  had  the 
right  to  maintain  a  suit  against  her  husband  and  the  lessees  under  his 
attempted  leases  to  cancel  the  leases  and  to  restrain  him  from  interfer- 
ing with  her  separate  estate.  As  stated  in  O'Brien  v.  Hilbum,  9  Texas, 
298 :     *'When  the  husband  assumes  the  power  of  absolute  disposition,  or 
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any  control  inconsistent  with  the  marital  rights  of  the  wife,  he  violates 
his  duty  and  the  trust  reposed  in  him  by  the  law,  and  is  responsible 
for  it.  And  when  in  consequence  of  any  unauthorized  act  of  his,  vio- 
lative of  her  marital  rights,  it  becomes  necessary  for  the  wife  to  resort 
to  suit,  there  is  no  necessity  that  she  should  join  her  husband  in  the 
action.  His  having  assumed  a  power  of  disposition  or  control  over 
her  property  inconsistent  with  her  rights,  affords  of  itself  a  sufficient 
reason  for  omitting  to  join  him  in  an  action  which  has  for  its  object  a 
restoration  or  preservation  of  the  rights  of  which  he  has  sought  to  de- 
prive her.  In  such  a  case,  if  it  be  necessary  that  the  husband  be  made 
a  party  to  the  suit,  it  should  be,  it  would  seem,  in  the  character  of  de- 
fendant rather  than  that  of  plaintiff.*' 

We  are  of  the  opinion  that  the  petition  stated  a  good  cause  of  action 
against  the  husband  and  the  other  defendants  for  the  cancellation  of 
the  leases  and  the  restraining  of  the  husband  from  further  interference 
with  the  plaintiff's  property,  and  that  the  district  court  had  jurisdiction 
of  the  cause  of  action.  It  was  not  the  proceeding  contemplated  by  arti- 
cle 2972  of  the  Revised  Statutes,  and  an  unsuccessful  proceeding  under 
that  article  would  not  be  res  adjudicata  of  the  present  suit.  Hence 
the  court  did  not  err  in  overruling  the  defendant's  plea  setting  up  the 
proceeding  by  the  plaintiff  in  the  coimty  court  under  article  2972  of 
the  Revised  Statutes,  in  which  judgment  had  been  rendered  against  her 
in  bar  of  this  action.  The  portions  of  the  answer  set  out  in  paragraphs 
(g)  and  (h)  of  the  second  assignment  of  error  presented  no  defense  and 
were  properly  stricken  out.  The  conclusions  of  fact  that  there  is  no 
reasonable  expectation  or  possibility  that  the  said  parties  will  ever  re- 
sume their  marital  relations,  which  is  assailed  in  the  third  assignment 
of  error,  finds  full  support  in  the  evidence  and  will  not  be  disturbed  by 
this  court.  The  conclusion  of  fact  assailed  in  the  fourth  assignment  of 
error,  that  the  consideration  of  the  conveyance  by  B.  P.  Dority  to  his 
wife  for  the  1550  acres  of  land  comprising  the  ranch  was  for  money  re- 
ceived by  her  from  the  estate  of  her  father,  is  supported  by  the  recital 
in  the  deed,  but  it  is  immaterial,  as  the  land  was  shown  to  be  the  sep- 
arate property  of  the  plaintiff.  The  conclusion  that  Dority  gave  his 
wife  her  earnings  in  the  dairy  was  supported  by  his  evidence.  This  is 
attacked  by  the  fifth  assignment.  In  this  connection  we  dispose  also  of 
the  thirteenth  assignment  of  error  against  the  conclusion  of  the  court 
awarding  to  the  plaintiff  in  her  own  separate  right  the  two  cows  and  a 
calf.  We  infer  from  the  evidence  that  the  defendant  Dority  gave  the 
plaintiff  the  proceeds  of  her  dairy  and  that  these  cows  were  purchased 
with  such  proceeds,  and  there  would  be  no  error  in  holding  them  to  be 
separate  property  and  consequently  none  in  setting  them  apart  to  Tier 
although  treated  as  community  property.  The  conclusion  as  attacked 
under  the  sixth  assignment,  that  Doriiy  applied  no  part  of  the  rent 
received  from  the  ranch  to  plaintiff's  use,  in  the  light  of  the  explana- 
tion made  by  other  parts  of  the  finding  and  the  evidence,  makes  the 
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error,  if  any,  iminaterial.     The  same  may  be  said  as  to  the  seventh 
assignment. 

By  the  eighth  assignment  of  error  it  is  contended  that  the  court 
erred  in  holding  that  the  wife  is  required  by  law  to  join  her  husband  in 
a  lease  of  her  separate  real  estate.  The  facts  show  that  the  husband 
after  he  had  become  separated  from  his  wife  in  case  of  the  Durst  lease, 
and  during  the  pendency  of  a  suit  by  her  for  a  divorce  in  case  of  the 
renewal  of  that  lease  and  the  subletting  to  Thompson,  and  in  case  of 
the  Clarkson  lease  after  the  reversal  of  the  decree  of  divorce  and  the 
dismissal  of  the  suit,  but  while  living  separate  and  apart  from  his  wife, 
undertook  by  written  instrument  to  lease  the  wife's  separate  property 
for  a  longer  period  than  one  year,  in  the  case  of  the  lease  to  Clarkson 
for  a  period  of  ten  years  with  the  privilege  of  a  renewal  for  five  more 
years.  We  are  of  the  opinion  that  such  a  lease  under  the  statute  is 
a  conveyance  in  which  the  wife  is  required  to  join  in  order  to  make  it 
valid.  Revised  Statutes,  arte.  624,  628,  635;  see  also  26  Am.  Dig.,  p. 
2069.  We  are  further  of  the  opinion  that  even  if  it  should  be  held, 
which  we  do  not  believe  should  be  done,  that  the  husband  would  ordi- 
narily have  the  power  to  lease  the  wife's  separate  lands  for  a  longer 
term  than  one  year  without  her  joining  in  the  lease,  yet  the  facts  in 
this  case  show  such  a  legal  fraud  upon  the  rights  of  the  wife  that  the 
leases  should  be  canceled  on  that  account. 

The  sole  management  by  the  husband  of  the  wife's  separate  property 
depends  upon  their  living  together  as  husband  and  wife  and  his  proper 
exercise  of  the  trust.  He  will  not  be  permitted  after  the  parties  have  ^ 
become  permanently  separated  to  continue  in  this  trust  or  to  abuse  it, 
and  the  judgnvent  of  the  court  restraining  the  defendant  Dority  from 
further  control  of  or  interference  with  his  wife's  separate  property  was 
right.  The  lease  having  been  made  to  Durst  and  the  rental  thereon 
collected  while  the  defendant  Dority  was  under  the  same  roof  with  the 
plaintiff  and  apparently  in  rightful  custody  of  her  separate  property, 
it  is  believed  that  the  judgment  against  him  for  rents  paid  during  such 
time  was  error.  The  judgment  of  the  court  below  therefore  will  be  in 
all  things  affirmed  except  as  to  the  judgment  in  favor  of  the  plaintiff 
against  the  said  James  W.  Durst  for  the  rental  value  of  the  land  dur- 
ing the  term  of  the  lease  to  him,  which  will  be  reversed  and  judgment 
here  rendered  that  the  plaintiff  take  nothing  against  said  Durst  as  to^ 
said  rent. 

Affirmed  in  part  and  reversed  and  rendered  in  part, 

DISSENTING  OPINION. 

PLEASANTS,  Associate  Justice. — I  can  not  agree  with  the  ma- 
jority of  the  court  in  holding  that  appellee  Helen  Dority  under  the  facts 
of  this  case  is  entitled  to  a  decree  canceling  the  lease  of  her  separate 
property  executed  by  her  husband,  and  restraining  him  from  further 
control  of  or   interference   with   said   property,    and   shall   as   briefly 
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as  I  can  state  the  reasons  which  impel  me  to  dissent  from  the  views 
expressed  in  the  opinion  of  the  majority  of  the  court.  I  agree  with  my 
associates  in  holding  that  plaintiff's  petition  alleges  a  good  cause  of 
action  and  the  general  demurrer  thereto  was  properly  ovemiled,  but  I 
do  not  think  that  the  allegation  of  the  petition  that  tiie  lease  was  made 
in  fraud  of  plaintiff's  rights  is  sustained  by  any  evidence  in  the  case. 
The  trial  court  based  his  conclusion  of  fraud  in  the  execution  of  the 
lease  solely  on  the  ground  that  it  was  made  without  the  consent  of  the 

^  wife,  and  being  a  conveyance  of  her  separate  estate  its  execution  by  her 
husband  was  unauthorized  and  amounted  to  a  legal  fraud  upon  the 
rights  of  the  wife.  I  am  of  opinion  that  article  635  of  the  Revised 
Statutes,  which  provides  that  the  husband  and  wife  shall  join  in  the 
conveyance  of  real  estate  the  separate  property  of  the  wife,  and  that 
no  such  conveyance  shall  take  effect  until  the  same  shall  have  been  duly 
acknowledged  by  the  wife,  does  not  apply  to  a  lease  by  the  husband  of 
land  belonging  to  the  wife  for  a  longer  period  than  one  year.  Article 
2967  of  the  statutes  of  this  State  vests  in  the  husband  during  marriage 
the  sole  management  and  control  of  the  wife's  separate  property,  and 
it  is  not  questioned  that  under  this  article  the  husband  has  authority  to 
lease  real  estate  belonging  to  the  wife  for  a  period  of  one  year  or  leas, 
tut  the  contention  is  that  the  leasiug  of  such  property  for  a  longer 
time  than  one  year  is  under  article  624  of  the  statute  a  conveyance  of 
the  same,  and  therefore  article  635  becomes  applicable.  I  do  not  think 
article  624  above  mentioned  should  be  construed  as  in  any  way  limiting 
the  right  of  the  husband  to  control  ?ind  manage  the  separate  estate  of 
the  wife,  and  such  was  not  the  purpose  or  intent  of  the  Legislature  in 

*  enacting  said  article.  The  purpose  of  the  article  is  perfectly  apparent, 
and  its  only  object  is  to  require  that  certain  kinds  of  conveyance  shall 
be  in  writing  and  subscribed  and  delivered  by  the  party  making  same 
or  by  his  agent  thereunto  authorized  in  writing.  It  is  as  much  a  con- 
veyance of  an  estate  in  land  to  lease  it  for  six  months  as  it  is  to  lease  it 
for  fifteen  years,  and  there  is  nothing  in  this  statute  which  makes  any 
distinction  in  this  regard  between  leases  of  different  durations,  the 
only  requirement  being  that  if  the  conveyance  is  for  a  longer  term  than 
one  year  it  shall  be  in  writing  and  subscribed  and  delivered  by  the 
person  disposing  of  the  property.  The  lease  in  this  case  was  in  writ- 
ing and  was  subscribed  and  delivered  by  the  appellant  Dority,  who  was 
the  person  disposing  of  the  property  under  authority  conferred  upon 
him  by  the  law.  Article  635  is  in  my  opinion  only  applicable  to  such 
instruments  as  convey  the  title  to  the  wife's  separate  property,  and  its 
provisions  are  not  intended  to  interfere  with  the  management  and  con- 
trol of  the  property  by  the  husband,  but  only  to  prevent  its  alienation 
'v^ithout  the  consent  of  the  wife  evidenced  by  her  signature  and  privy 
acknowledgment  of  the  instrument  of  conveyance.  I  do  not  think  the 
opinion  of  the  majority  of  the  court  is  sound  in  holding  that  the  lease  in 
question  is  void  because  not  executed  by  Mrs.  Dority.  This  disposes  of 
the  question  of  "legal  fraud"  as  found  by  the  trial  court,  and  I  have 
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searched  the  record  in  vain  for  any  evidence  of  actual  fraud  in  the  exe- 
cution of  the  lease  by  the  appellant.  He  was  at  the  time  the  lease  was 
made,  and  is  now,  the  lawful  husband  of  Mrs.  Dority,  and  as  such  has 
authority  to  manage  and  control  her  property,  and  in  the  exercise  of 
such  authority  could  lease  it  for  any  reasonable  term  of  years.  The 
lessee  would  hold  the  property  subject  to  the  termination  of  the  lease 
at  any  time  by  the  dissolution  of  the  marriage  relation,  and  Mrs.  D^rity's 
title  to  the  property  could  be  in  no  way  affected  by  her  husband's  lease. 
There  is  no  evidence  that  the  property  was  leased  for  less  than  its 
value  or  that  any  of  the  terms  of  the  lease  are  unreasonable  or  will  op- 
erate to  the  injury  of  the  property,  the  only  complaint  in  respect  to 
the  terms  of  said  lease  being  as  to  its  duration  and  that  the  rents  are 
to  be  paid  to  the  appellant  instead  of  to  Mrs.  Dority.  It  may  be  that  the 
proceeds  arising  from  the  lease  of  this  property  should  be  divided  be- 
tween Mrs.  Dority  and  her  husband,  and  that  upon  an  application  to 
the  county  court  under  article  2972  of  the  Revised  Statutes  such  relief 
should  be  granted  her ;  but  conceding  that  he  is  wrongfully  withholding 
from  her  a  portion  of  the  proceeds  of  the  lease,  such  fact  does  not  author- 
ize this  court  to  take  from  him  his  right  to  manage  and  control  his 
wife's  property  as  long  as  the  legal  relation  of  husband  and  wife  exists 
between  them. 

It  is  not  contended  that  the  facts  in  this  case  are  sufficient  to  entitle 
the  appellee  to  a  divorce,  and  this  court  has  heretofore  held  that  they 
are  not.  Dority  v.  Doriiy,  62  S.  W.  Rep.,  106.  All  qf  the  acts  of  ap- 
pellant Dority  complained  of  in  this  suit  except  the  leasing  of  the  prop- 
erty were  committed  prior  to  the  suit  for  divorce.  The  failure  to  pay 
the  taxes  on  the  land  for  1898  before  the  expiration  of  the  time  allowed 
by  law  occurred  before  the  separation  and  before  the  land  was  leased 
by  appellant,  and  his  statement  that  these  taxes  were  not  paid  by  him 
because  he  had  no  money  with  which  to  pay  the  same  is  uncontradicted. 
The  taxes  of  1899  and  1900  were  paid  by  the  appellee  out  of  the  earn- 
ings of  her  dairy,  but  it  is  not  shown  that  appellant  had  refused  to  pay 
them  or  that  they  would  not  have  been  paid  by  him  had  the  appellee 
not  paid  them.  Since  the  termination  of  the  divorce  proceedings  the 
undisputed  evidence  shows  that  her  husband  has  offered  to  live  with 
her  and  to  divide  his  earnings  with  her  and  that  she  refuses  to  accept  his 
offer,  declaring  that  she  would  not  have  a  cent  of  his  money.  The  un- 
disputed evidence  further  shows  that  she  is  now  occupying  their  home- 
*  stead  and  using  and  enjoying  all  of  the  community  property  which  they 
possess  and  that  she  will  not  permit  her  husband  to  live  with  her.  If 
it  be  true  as  found  by  the  trial  court  that  there  is  no  reasonable  expecta- 
tion that  Mrs.  Dority  and  her  husband  will  ever  resume  their  marital 
relations,  it  is  only  because  of  her  willful  and  persistent  refusal  to  live 
with  him.  While  the  wife  may  sue  her  husband  when  such  action  on 
her  part  becomes  necessary  to  protect  her  separate  property,  I  know  of 
no  decision  which  holds  that  a  wife  who  has  no  suflBcient  grounds  for 
divorce  may  refuse  to  longer  recognize  the  obligations  of  her  marriage 
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contract  and  by  abandoning  her  husband  secure  the  right  to  sue  him 
and  deprive  him  of  the  rights  given  him.  by  law  to  control  and  manage 
her  property.  The  opinion  of  the  majority  of  the  court  announces  this 
doctrine,  and  I  am  unwilling  to  aid  in  its  establishment  as  a  rule  of 
decision  in  this  State.  While  its  adoption  in  this  particular  case  may 
be  in  accord  with  exact  justice  as  between  the  parties  to.  this  suit, 
the  good  order  and  happiness  of  society  depends  upon  the  sacredness  and 
inviolability,  except  for  just  and  adequate  cause,  of  the  marriage  con- 
tract, and  society  has  an  interest  in  cases  of  this  character  which  it  is 
often  the  duty  of  the  courts  to  protect  even  at  the  expense  of  the  indi- 
viduals who  are  parties  to  the  suit.  If  suits  of  this  character  are  per- 
mitted to  succeed,  one  of  the  strong  incentives  to  the  wife  to  fulfill  her 
marriage  obligations  will  be  removed,  and  whenever  she  becomes  tired 
of  her  husband  she  can  without  any  just  cause  abandon  him  and  force 
him  to  surrender  all  of  the  property  rights  acquired  by  him  by  virtue 
of  his  marital  relations.  On  the  contrary,  if  she  is  made  to  know  that 
she  can  not  regain  control  of  her  property  merely  by  her  unjustifiable 
abandonment  of  her  husband,  she  is  much  more  likely  to  condone  trivial 
offenses  on  his  part  and  to  faithfully  perform  her  marriage  obligations. 
I  am  of  opinion  that  the  only  relief,  if  any,  to  which  the  plaintiff  is 
shown  to  be  entitled  upon  the  facts,  is  to  have  such  proportion  of  the 
proceeds  of  the  lease  of  her  land  as  may  under  all  the  circumstances 
be  deemed  necessary  for  her  proper  support  and  maintenance  set  aside  to 
her,  and  since  the  jurisdiction  for  proceedings  of  that  character  is  placed 
by  the  statute  in  the  county  court,  the  judgment  of  the  court  below 
should  be  reversed  in  its  entirety  and  judgmient  here  rendered  in  favor 
of  all  of  the  appellants. 


New  Odorless  Sewerage  Company  v.  Octavia  Wisdom  et  al. 

Decided  October  26,  1902. 

1.— Disqualification  of  Judge. 

Where  the  action  was  for  damages  to  land  by  pollution  of  a  stream  flowing 
through  it,  the  district  judge  was  not  disqualified  to  try  it  because  he  owned 
an  adjoining  tract  below,  and  through  which  the  stream  also  flowed,  since  the 
statute  disqualifies  a  district  judge  only  where  he  is  '^interested  in  the  cauae."* 
Rev.  Stats.,  art.  1068. 

2. — ^Damages  to  Land — Sewers — ^Pollution  of  Water  Course — ^Public  Use. 

Where  defendant,  a  private  corporation,  caused  permanent  damage  to  plain- 
tiffs' land  by  emptying  its  sewers  into  a  creek  flowing  through  the  land,  plain> 
tiff  was  entitled  to  recover  for  such  damage,  although  science,  skill  and  caie  were 
exercised  in  the  construction  of  the  sewers,  and  the  stream  was  the  natural 
drainage  of  the  territory  covered  by  the  sewerage  system.  The  constitutional 
provision  forbidding  the  taking  or  damaging  of  private  property  for  public  vae 
applies,  since  defendant's  right  could  not  rise  higher  than  those  of  the  city  it 
served  with  its  sewerage  system.    Const.,  art.  1,  sec.  17. 

Appeal  from  the  District  Court  of  Cooke  County.     Tried  below  be- 
fore Hon.  D.  E.  Barrett 
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Edward  P.  Hill  and  Robt.  E,  Gofer,  for  appellant. 
Davis  &  Gamett  and  Gulp  &  OiddingSj  for  appellees. 

HUNTER,  Associate  Justice. — ^This  was  an  action  for  damages 
brought  by  appellees  against  appellant  for  polluting  the  waters  of  Elm 
Creek,  which  flows  through  appellees^  land.  Appellees  own  a  farm  of 
66  acres,  on  which  they  reside,  situated  on  Elm  Creek  below  the  city 
of  Gainesville,  Texas.  Appellant  is  a  corporation  engaged  in  operat- 
ing a  system  of  sewerage  in  said  city.  It  owns  a  sewerage  farm  on  the 
banks  of  Elm  Creek  of  about- 30  acres,  about  three-fourths  of  a  mile 
above  appellees*  premises.  It  also  owns  a  system  of  pipes  laid  in  the 
principal  streets  of  Gainesville,  and  these  pipes  connect  with  public 
-  and  private  houses  and  receive  all  the  sewerage  matter  from  said  houses, 
and  through  these  pipes  the  sewerage  matter  of  a  large  portion  of  said 
city  is  conducted  to  a  large  receptacle  built  on  the  said  sewerage  farm. 

Appellees  allege  in  their  petition  that  the  said  sewerage  matter  is 
dumped  by  appellant  into  Elm  Creek  and  through  said  creek  said  sew- 
erage matter  reaches  their  premises;  that  the  waters  of  said  creek  have 
been  contaminated  and  a  permanent  injury  done  to  their  said  farm; 
and  they  sue  for  damages  for  such  permanent  injury.  The  petition 
does  not  charge  appellant  with  negligence,  nor  improper  construction 
of  its  sewerage  plant  and  works,  nor  with  draining  any  territory  not 
naturally  draining  into  Elm  Creek,  but  treats  appellees'  rights  as  de- 
pending purely  and  simply  upon  the  alleged  pollution  of  the  waters  of 
Elm  Creek. 

Appellant  answers  by  general  and  special  demurrers,  by  general  de- 
nial, plea  of  not  guilty,  and  by  special  answer.  The  special  answer 
sets  up  that  appellant  has  a  franchise  from  the  city  of  Gainesville ;  that 
its  system  of  sewerage  was  built  under  said  franchise  at  great  expense ; 
that  appellant  used  all  reasonable  care  in  the  construction  of  its  works, 
which  are  constructed  according  to  the  best  known  plan,  and  that  ap- 
pellant is  guilty  of  no  negligence;  that  the  sewerage  farm  is  so  con- 
structed and  arranged  that  it  controls  the  sewerage  matter  in  appel- 
lant's pipes,  and  none  of  such  matter  falls  into  Elm  Creek;  that  Elm 
Creek  is  the  only  natural  drainage  way  for  Gainesville,  and  no  territory, 
not  naturally  tributary  to  Elm  Creek,  drains  into  appellant's  sewers. 

A  judgment  was  rendered  on  the  verdict  of  a  jury  for  $750,  and  on 
appeal  we  are  asked  to  revise  that  judgment. 

The  record  discloses  the  following  facts  in  substance:  The  appellee 
Octavia  Wisdom  was  the  owner  of  a  66-acre  farm  through  a  portion 
of  which  Elm  Creek  flowed.  The  land  was  worth  from  $60  to  $70  per 
acre  before  the  sewers  were  built.  The  appellant  was  incorporated  un- 
der the  laws  of  Texas  in  1898,  and  had  a  franchise  from  and  contract 
with  the  city  of  Gainesville  (which  has  a  population  of  some  12,000 
people)  to  drain  the  city  of  its  sewerage  for  fifty  years  from  1898.  It 
Vol.  30  Civil— 15. 


226  30  Texas  Civil  Appeals  Reports. 

does  so  by  means  of  salt  vitrified  pipes  cemented  together  under  the 
streets  and  alleys  of  the  city,  connected  with  the  houses,  and  through 
which  the  sewage  is  conveyed  to  a  30-acre  tract  of  land  owned  by  ap- 
pellant on  the  bank  of  Elm  Creek  about  three-fourths  of  a  mile  aboYc 
appellees'  farm  and  home,  and  about  a  mile  and  a  half  below  the  ciiy 
of  Gainesville,  and  there  deposited  in  a  receptacle  dug  in  the  earth, 
100  feet  long,  12  feet  wide,  and  12  feet  deep,  covered  over  with  heafy 
timbers  and  earth.  Prom  this  receptacle  a  system  of  loose-jointed  per- 
forated pipes  extends  into  the  field  about  three  feet  from  the  surface 
and  conveys  the  overflow  water  from  the  cesspool  out  into  the  earth, 
where  it  is  supposed  to  be  filtered  and  thence  carried  to  the  creek 
through  another  system  of  perforated  pipes.  The  solid  matter  from 
the  sewers  remains  in  the  large  receptacle,  where,  as  the  evidence  tends 
to  show,  it  is  consumed  by  certain  bacteria  which,  the  president  of  the 
sewerage  company  says,  is  propagated  by  the  billions  and  used  for  that 
purpose.  The  solid  matter,  he  says,  never  escapes  from  the  receptacle, 
because  the  pipes  are  all  screened  to  prevent  it.  The  evidence  of  the 
appellant,  in  short,  was  sufficient  to  establish  that  the  system  of  sewer- 
age in  use  by  it,  not  only  at  Gainesville  but  at  many  other  cities  and 
towns  in  Texas,  is  the  result  of  many  years  of  study  and  experience, 
and  is  as  good  as  can  be  built  in  the  light  of  present  scientific  knowl- 
edge on  the  subject.  It  seems  that  the  sewerage  company  did  all  in 
its  knowledge  and  power  to  make  it  a  perfect  success  and  avoid  injury 
to  others.  On  the  other  hand,  the  evidence  is  amply  sufficient  to  proTe 
that  the  water  of  Elm  Creek  was  contaminated,  polluted,  and  befouled 
by  the  drainage  from  the  sewers  to  such  an  extent,  at  times  and  often, 
as  to  render  it  unfit  for  domestic  use  and  very,  offensive  to  the  smeU, 
even  for  a  quarter  of  a  mile  from  the  creek,  and  that  by  reason  thereof 
the  appellees'  land  was  depreciated  in  value  and  damaged  as  much  as 
$750. 

Elm  Creek  flows  through  a  tract  of  471  acres  of  land  owned,  at  the 
time  of  the  trial,  by  the  honorable  district  judge  who  tried  this  case,— 
said  tract  lying  adjoining  appellees^  tract  just  below  it, — and  objection 
was  made  at  the  trial  that  his  honor  was  therefore  interested  in  flie 
cause,  and  consequently  disqualified  to  try  it.  This  objection  was  over- 
ruled by  the  court,  and  we  think  properly,  because  our  law  provides 
that  the  district  judge  must  be  "interested  in  the  cause,"  etc.,  in  order 
to  disqualify  him  (Revised  Statutes,  article  1068),  not  "interested  in 
the  question  to  be  determined,"  as  would  disqualify  the  judges  of  the 
Supreme  Court  and  Courts  of  Civil  Appeals.     Id.,  arts.  969,  1021. 

The  main  question  in  this  case  is  raised  on  the  charge  given  by  the 
court  and  those  requested  by  appellant  and  refused.  The  court^s  charge 
was  as  follows:  "If  you  believe  from  the  evidence  that  by  permitting 
the  contents  of  its  sewers  to  enter  into  Elm  Creek  the  defendant  has 
caused  the  waters  in  said  creek  to  become  more  polluted  or  impure  than 
it  would  have  been  had  the  defendant's  sewer  system  not  been  con- 
structed and  operated,  and  if  by  reason  thereof  plaintiffs'  land  has  been 
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permanently  damaged,  and  if  on  account  thereof  its  market  value  has 
been  diminished,  then  you  will  find  for  plaintiff  and  assess  her  dam- 
ages at  the  difference  between  the  present  market  value  of  said  land, 
if  any,  and  what  its  present  market  value  would  be  if  said  sewerage 
system  had  not  been  constructed  and  operated;  but  unless  you  do  so 
find  and  believe,  you  will  find  for  defendant." 

The  requested  charges  were  as  follows:  "If  you  believe  from  the 
evidence  that  defendant's  sewerage  system  was  skillfully  planned  and 
skillfully  and  carefully  built  according  to  the  best  known  methods  of 
planning  and  constructing  and  building  such  a  work,  and  if  you  believe 
from  the  evidefice  that  defendant  has  exercised  ordinary  skill  and  or- 
dinary care  and  reasonable  diligence  and  caution  to  prevent  the  outfall 
from  its  said  sewerage  system  from  polluting  the  waters  of  Elm  Creek, 
and  if  you  believe  that  said  defendant  is  free  from  negligence  in  the 
construction  and  maintenance  of  such  sewerage  system,  and  if  you  fur- 
ther believe  from  the  evidence  that  the  territory  drained  into  Elm  Creek 
is  naturally  tributary  and  naturally  drains  in  said  creek,  and  that  said 
creek  is  the  natural  drainage  way  for  the  city  of  Gainesville,  and  that 
there  is  no  other  way  of  reasonably  disposing  of  the  sewerage  of  the 
said  city  of  Gainesville  except  that  now  pursued  by  defendant,  then 
you  are  instructed  to  find  for  the  defendant,  even  though  you  should 
believe  from  the  evidence  that  the  watere  of  Elm  Creek  are  polluted 
and  not  as  pure  as  they  would  be  without  said  sewerage  system  drain- 
ing into  said  creek. 

"You  are  instructed  that  defendant  has  the  right  to  the  use  of  the 
waters  of  Elm  Creek,  and  if  under  the  circumstances  surrounding  the 
use  of  said  creek  by  defendant  and  in  the  careful  exercise  of  its  busi- 
ness in  disposing  of  the  sewerage  of  the  city  of  Gainesville,  the  waters 
of  said  creek  are  polluted,  yet  if  said  waters  are  not  unreasonably  or 
unnecessarily  polluted,  then  you  will  find  for  the  defendant." 

We  think  the  court's  charge  was  correct,  and  those  asked  and  refused 
were  incorrect.  Our  Constitution  provides:  "No  person's  property 
shall  be  taken,  damaged,  or  destroyed  for  or  applied  to  public  use  with- 
out adequate  compensation  being  made,  unless  by  the  consent  of  such 
person;  and,  when  taken,  except  for  the  use  of  the  State,  such  compen- 
sation shall  be  first  made,  or  secured  by  a  deposit  of  money.'*  Const. 
1875,  art.  1,  sec.  17. 

If  the  sewerage  system  had  been  constructed  by  the  city  itself,  and 
not  by  a  private  corporation,  the-  right  of  appellee  to  recover  from  the 
city  whatever  amount  of  damages  she  sustained  by  reason  of  polluting 
the  waters  of  Elm  Creek  would  be  the  same,  whether  the  damage  was 
little  or  much.  And,  whatever  the  necessities  of  the  city  might  be  to 
preserve  the  health  of  its  population,  this  section  of  our  Constitution 
stands  as  a  guaranty  to  the  citizen  that  his  property  shall  not  be  dam- 
aged for  the  public  good  without  paying  to  him  adequate  compensation 
therefor.     There  can  be  no  question  of  due  care  and  skill  in  conducting 
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the  works.  If  filth  is  gathered  together  and  poured  into  a  stream 
either  directly  or  indirectly,  if  it  pollute  the  waters  of  that  stream  so 
that  the  lands  of  the  riparian  owners  are  diminished  in  value,  the  per- 
son or  corporation  who  causes  the  damage  must  pay  it;  not  even  the 
State  is  exempt  from  liability;  the  only  exception  in  its  favor  is  that 
it  shall  not  be  required  to  pay  the  damages  in  advance,  or  deposit  money 
to  cover  them,  as  every  person  or  corporation,  municipal  or  otherwise, 
would  have  to  do.  The  rights  of  the  public  are  no  higher  than  the 
rights  of  a  single  individual,  except  that  the  individuars  property  may 
be  taken,  destroyed,  or  damaged  for  the  use  of  the  public,  but  not  until 
adequate  compensation  is  paid  him.  So,  it  was  only  a  question  in 
this  case  of  whether  the  property  was  diminished  in  value,  and  this 
was  a  question  for  the  jury.  The  learned  judge  who  presided  at  the 
trial  submitted  this  single  issue  fully  and  fairly  to  the  jury,  and  amid 
the  conflicting  testimony  they  have  found  that  it  was,  and  we  find  no 
error  in  the  proceedings  requiring  us  to  set  aside  that  verdict  or  reverse 
the  judgment  rendered  thereon. 

The  judgment  is  therefore  aflBrmed. 

Affirmed, 

Writ  of  error  refused. 


R.  R.  Newland  v.  John  B.  Slaughter 

Decided  October  25,  1902. 

School  Land— Lease— Cancellation. 

The  lease  law  of  1895  (Session  Laws  1895,  page  63)  did  not  authorize  the 
CoTnmissioner  of  the  General  Land  Office  to  cancel  leases  of  school  lands  for  any 
cause  except  those  specified  in  the  statute,  and  hia  action  in  canceling  a  lease 
upon  mere  request  of  the  lessee,  in  order  to  re-lease  to  him  for  a  longer  term, 
was  void.    Following  Ketner  v.  Rogan,  95  Texas,  559. 

Appeal  from  the  District  Court  of  Glasscock  County.  Tried  below 
before  Hon.  S.  H.  Morrison,  Special  Judge. 

Beall  &  Beallj  for  appellant.    - 

HUNTER,  Associate  Justice. — This  suit  was  filed  by  the  appellee, 
John  B.  Slaughter,  against  the  appellant,  E.  E.  Newland,  in  the  Dis- 
trict Court  of  Glasscock  County  to  recover  possession  of  sections  40  and 
46  in  block  No.  33,  township  4  south,  Texas  &  Pacific  Railway  Com- 
pany surveys  of  public  school  lands  in  said  county.  The  defense  was 
a  plea  of  not  guilty.  The  case  was  tried  by  the  court  without  a  jury 
upon  an  agreed  statement  of  facts,  and  judgment  was  rendered  for 
appellee  Slaughter,  and  Newland  appeals  and  assigns  as  error  the  con- 
clusion of  law,  filed  by  the  court,  that  the  lease  from  the  State  for  the 
two  sections  held  by  the  appellee  was  valid,  and  that  the  court  erred  in 
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rendering  judgment  for  appellee,  because  the  lease  upon  which  he 
claimed  the  right  to  possession  was  void. 

The  facts  are  in  substance  that  the  two  sections  lay  in  what  is  known 
as  the  absolute  lease  district.  They  had,  prior  to  March,  1900,  been 
duly  classified  as  dry  grazing  land,  and  put  upon  the  market  by  the 
Commissioner  of  the  General  Land  Office  at  $1  per  acre.  On  the  2d 
day  of  October,  1896,  they,  with  otJier  lands,  were  leased  by  the  Com- 
missioner to  appellee.  Slaughter,  for  a  term  of  five  years,  ending  on  the 
2d  day  of  October,  1901.  On  the  23d  day  of  March,  1900,  upon  appli- 
cation of  the  appellee,  the  lease  was  canceled  by  the  Commissioner  and 
surrendered,  and  a  new  lease  was  executed  by  the  Commissioner  to  ap- 
pellee, of  date  March  23,  1900,  to  run  for  ten  years  from  date.  The 
rentals  as  required  by  law  on  the  new  lease  were  paid,  and  it  was  re- 
corded, and  the  law^in  every  other  respect  was  complied  with,  so  that, 
if  the  Commissioner  had  the  power  to  cancel  said  lease  and,  before  the 
date  of  its  expiration  according  to  its  terms,  re-lease  the  land  to  appel- 
lee, it  was  valid,  and  the  appellee  was  entitled  to  recover  in  this  suit. 

On  the  22d  day  of  November,  1901,  the  appellant  owned  and  occu- 
pied section  No.  22  in  block  33  as  a  home,  and  the  two  sections  in  con- 
troversy were  within  a  radius  of  five  miles  of  his  home  section,  and  he 
was  entitled  to  purchase  same  as  additional  grazing  land,  if  they  were 
unleased  and  on  the  market  at  the  date  of  his  application,  which  was 
duly  made  to  the  Commissioner  on  the  22d  day  of  November,  1901,  and 
the  Commissioner  should  have  awarded  and  sold  the  same  to  him,  un- 
less the  new  lease  to  appellee  was  valid. 

The  same  question  of  law  arising  out  of  the  foregoing  facts  came 
before  our  Supreme  Court  in  the  case  of  Ketner  v.  Rogan,  95  Texas, 
659,  68  Southwestern  Reporter,  774,  and  it  was  there  held  that  the 
Commissioner  had  no  power  to  cancel  the  lease  before  the  date  of  its 
expiration,  except  for  the  reasons  stated  in  the  statute  regulating 
such  matters ;  that  his  act  in  doing  so  was  void ;  that  the  new  lease  exe- 
cuted before  the  expiration  of  the  old  one  was  void;  and  that  the^ands 
remained  on  the  market  subject  to  sale.  By  the  authority  of  that  case, 
the  judgment  in  this  case  is  reversed  and  is  here  now  rendered  for  the 
appellant. 

Reversed  and  rendered. 
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P.  D.  PiNOHAM  V.  J.  F.  Dick  et  al. 

^  Decided  October  26,  1902. 

1.— Practice  on  Appeal— Asdgnment  of  Error— Ezoeption  to  Pleading. 

Where  the  record  fails  to  show  any  ruling  on  a  special  exception  addressed 
to  the  pleadings,  an  assignment  which  attempts  to  raise  the  question  will  be 
overruleJi. 

8. — ^False  Imprisonment — ^Vindictive  Damages— Eridenoe  of  Good  Faith. 

In  an  action  of  false  imprisonment  wherein  vindictive  damages  are  daimed, 
evidence  is  admissible  to  show  that  defendants  acted  in  good  faith  in  making 
the  arrest  of  plaintiff. 

8.— Same — ^Medical  Expenses— Reasonableness. 

A  requested  charge  authorizing  a  recovery  of  any  sum  incurred  or  paid  by 
plaintiff  for  medical  attention  made  necessary  by  the  false  imprisonment  vas 
properly  refused  where  it  did  not  require  that  the  expenditure  should  be  rea- 
sonable.   ' 

5. — Same — ^Mental  Anguish — Question  for  Jury. 

Evidence  of  false  imprisonment  by  an  arrest  made  through  mistake  and  with 
only  a  gentle  and  brief  detention  of  plaintiff,  held  not  to  warrant  a  charge  on 
vindictive  damages;  and  if  there  was  error  in  the  failure  to  charge  upon  that 
issue,  it  was  harmless,  since  plaintiff  recovered  no  actual  damages. 

6.— Same— Mental  Anguish— Question  for  Jury. 

As  to  whether  the  mental  pain  suffered  by  plaintiff  because  of  the  false  im- 
prisonment was  of  such  nature  and  magnitude  as  entitled  him  to  oompensatioD 
in  money,  was  peculiarly  a  matter  for  the  jury. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

J.  M,  Richards  and  Theodore  Mack,  for  appellant. 

D.  M,  Alexander,  for  appellees. 

STEPHENS,  Associate  Justice. — Action  by  appellant  for  false  im- 
prisonment, in  which  exemplary  as  well  as  actual  damages  were  claimed. 
To  the  answer  pleading  the  circumstances  attending  the  arrest  a  spe- 
cial exception  was  addressed,  but  the  record  fails  to  show  any  ruling 
on  the  exception,  and  as  the  court  instructed  the  jury  that  the  arrest, 
if  made,  was  unlawful,  the  assignment  which  attempts  to  raise  this 
question  must  be  overruled. 

The  evidence  of  good  faith  on  the  part  of  those  making  the  arrest, 
to  the  introduction  of  which  objection  was  made,  was  admissible  on  the 
issue  of  vindictive  damages  tendered  by  appellant. 

There  was  no  error  in  refusing  appellant's  special  charge  submitting 
as  an  item  of  recovery  the  sum  of  $25  paid  for  medicines  and  medical 
attention,  because,  if  for  no  other  reason,  this  charge  failed  to  require 
the  jury  to  find  this  amount  to  have  been  reasonable.  The  refused 
charge,  after  stating  that  appellant  "sues  for  the  sum  of  $25,  which  he 
alleges  was  necessarily  spent  and  incurred  by  him  for  medicines  and 
medical  attention,  incurred  by  reason  of  the  alleged  detention/*  was  as 
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follows :  *'And  in  this  connection  you  are  instructed  that  if  you  believe 
from  the  evidence  that  plaintiff  employed  a  physician,  or  expended 
money  for  medicines  or  medical  attention,  and  that  the  same  was  in- 
curred by  reason  of  the  said  action  of  the  defendants,  ♦  *  *  then 
you  will  find  for  the  plaintiff  such  sum  as  you  find  that  he  has  so  in- 
curred or  expended,  if  any,"  thus  making  the  amount  actually  expended, 
whether  reasonable  or  unreasonable,  the  measure  of  recovery.  Railway 
V.  Warren,  40  S.  W.  Rep.,  6,  39  S.  W.  Rep.,  652. 

We  approve  the  charge  instructing  the  jury  that  the  evidence  did  not 
warrant  vindictive  damages,  but  if  the  court  erred  in  giving  this  charge 
no  harm  resulted  therefrom,  because  appellant  failed  to  recover  any 
actual  damages. 

This  brings  us  to  the  eighth  and  last  assignment,  complaining  of  the 
court's  refusal  to  grant  a  new  trial  on  the  ground  that  "the  uncontra- 
dicted evidence  of  plaintiff,  wife,  and  son,  shows  he  suffered  great 
bodily  and  mental  pain  and  sickness  by  reason  of  the  alleged  action  of 
defendants."  No  complaint  is  made  of  the  verdict  and  judgment  on 
the  ground  that  appellant  was  entitled  to  recover  general  or  even  nom- 
inal damages,  and  we  have  therefore  only  to  consider  whether  the  evi- 
dence on  the  issue  of  special  damages  covered  by  the  assignment  was 
such  as  to  require  the  jury  to  find  in  favor  of  appellant. 

It  appears  from  the  testimony  that  appellant  had  been  in  bad  health 
for  a  long  time  before  the  arrest,  and  that  at  the  trial  his  health  was 
about  as  good  as  usual.  True,  the  testimony  of  himself,  wife,  and  son 
tended  to  show  that  he  became  worse  immediately  after  the  arrest,  and 
would  perhaps  have  warranted  a  finding  that  this  was  the  result  of  the 
arrest,  but  the  jury  were  not  required  to  so  find.  That  sickness  may 
have  followed  the  arrest  was  at  best  but  a  circumstance  tending  to  prove, 
though  it  did  not  establish,  that  it  resulted  therefrom,  for  "Propter 
hoc,  ergo  hoc"  is  a  common  fallacy.  Besides,  the  testimony  of  the 
attending  physician  tended  to  rebut  the  inference  that  sickness  or  bod- 
ily suffering  was  due  to  the  arrest. 

As  to  the  mental  pain,  whether  it  was  of  such  nature  and  magnitude 
as  entitled  appellant  to  compensation  in  money  was  peculiarly  a  matter 
for  the  jury.  The  case  ought  to  be  a  very  strong  one  to  warrant  an 
appellate  court  in  disturbing  a  verdict  on  such  an  issue,  resting  as  it 
does,  in  the  nature  of  things,  almost  entirely  within  the  discretion  of 
the  jmy.  The  circumstances  attending  the  arrest  were  not  such  as  to 
necessarily  or  greatly  humiliate  appellant,  but  on  the  contrary  might 
very  well  have  been  treated  by  him  as  bringing  the  case  within  the  do- 
main of  the  ludicrous.  It  seems  that  some  one  had  been  throwing  rocks 
from  the  bushes  at  a  woman  in  appellant's  neighborhood,  and  some  of 
the  appellees,  in  the  commendable  effort  to  detect  the  wrongdoer,  came 
unexpectedly  upon  him  early  one  morning  out  in  his  pasture  under  cir- 
cumstances which  seem  to  have  excited  their  suspicions,  and  he  was  con- 
sequently then  and  there  gently  detained  a  little  while  for  investigation. 
It  very  soon  developed,  however,  that  he  was  entirely  innocent,  for  it 
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was  found  the  rocks  had  been  thrown  by  the  daughter-in-law  of  the 
woman  in  question,  a  widow,  for  her  own  amusement,  and  the  mazier 
was  at  once  dropped.  The  jury  probably  concluded  that  appellant  had 
taken  altogether  too  serious  a  view  of  the  matter, — ^that  he  should  have 
treated  it  more  in  the  nature  of  comedy  than  tragedy,  and  thus  dissi- 
pated with  laughter  the  mental  ills  so  largely  under  the  control  of  his 
imagination. 

The  judgment  is  therefore  aflSrmed. 


City  of  Mineral  Wells  v.  Laura  E.  Eussell 

Decided  October  25,  1902. 

1.— Nuisance— At>atement— Cost  of  RemovaL 

Plaintiff  was  entitled  to  recover  the  reasonable  costs  of  removing  sewerage 
from  her  land  where  the  evidence  showed  that  it  remained  there  at  the  time  of 
trial,  and  that  it  was  reasonably  necessary  to  remove  it  in  order  to  abate  tlie 
nuisance. 

2.— Same— Pleading— Future  Damages— Rental  Value. 

An  allegation  in  plaintiff's  petition  in  an  action  of  damages  for  a  nuisance 
in  depositing  sewerage  on  her  land  which  charged  that  the  land  would  be  unfit 
for  use  until  such  deposit  was  removed,  and  that  unless  the  deposit  be  removed 
the  land  could  not  be  cultivated  for  the  succeeding  year,  and  plaintiff  would  lose 
the  rental  value  of  the  land  for  that  year,  stating  such  value,  was  not  a  specific 
and  certain  averment  that  the  rental  value  of  the  land  for  the  succeeding  year 
was  destroyed,  such  as  would  authorize  a  recovery  therefor. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

E.  B.  Richie  and  W.  P.  Oibhs  &  Son,  for  appellant. 

J.  C.  Kearby  and  Albert  Stephenson,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  damages  arising  out  of  the  construction  and  opera- 
tion of  the  sewerage  system  of  the  city  of  Mineral  Wells.  It  was  alleged 
that  thereby  effete  and  offensive  matter  was  deposited  on  and  about  plain- 
tiff's premises,  creating  a  nuisance  which  rendered  her  farm  uninhabit- 
able, etc.,  alleging  special  damages  not  necessary  to  here  notice.  The 
trial  was  had  upon  December  27,  1901,  and  resulted  in  a  verdict  and 
judgment  for  appellee  as  follows :  "$210  for  loss  of  rent  for  the  year 
1901;  $210  for  loss  of  rent  for  1902;  $25  for  repair  of  fence;  $25  for 
repairing  house,  and  $130  as  cost  for  removing  or  abating  odoTS  or  de- 
posits on  her  premises.'' 

It  is  conceded  in  behalf  of  appellant  that,  with  the  exceptions  herein- 
after noted,  the  pleadings  and  evidence  fully  sustain  the  verdict,  and  we 
so  find.    Appellant  contests  only  the  items  allowed  for  rent  for  the  year 
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1902  in  the  sum  of  $210,  and  the  cost  of  removing  deposits  on  the  prem- 
ises involved  in  the  sum  of  $130. 

We  think  the  allegations  and  proof  sufficient  to  sustain  the  item  of 
$130  as  the  reasonable  cost  of  removing  the  deposits  on  appellee's  prem- 
ises which  constituted  the  nuisance  complained  of.  It  being  shown  that 
offensive  deposits,  as  there  was  evidence  tending  to  show,  remained  upon 
appellee's  premises  at  the  date  of  the  trial,  and  that  it  was  reasonably 
necessary  to  remove  the  same  in  abatement  of  the  nuisance,  as  there  was 
also  evidence  tending  to  show,  it  could  not  be  said,  as  insisted  in  behalf 
of  appellant,  that  the  damage  as  to  this  item  was  accruable  in  the  future 
and  therefore  not  rec6verable.  See  City  of  San  Antonio  v.  Mackey,  14 
Texas  Civ.  App.,  210,  36  S.  W.  Rep.,  760,  and  authorities  there  cited. 

Nor  are  we  willing  to  say  that  no  state  of  case  could  be  alleged  or 
proven  that  would  authorize  recovery  for  rental  value  of  a  year  succeed- 
ing the  date  of  trial.  We  see  no  reason  why,  if  at  the  time  of  the  trial 
the  nuisance  be  such  as  that  its  effect  could  not  be  immediately  removed 
or  abated,  and  that  it  reasonably  resulted  in  the  loss  of  the  rental  value 
for  the  succeeding  year,  recovery  might  not  be  had  therefor.  Such  dam- 
age would  not  be  within  the  rule  which  forbids  allowance  for  damage  in 
case  of  an  abatable  nuisance  arising  in  future,  for  it  is  a  well  established 
rule  that  all  of  the  consequences  reasonably  and  naturally  flowing  from 
a  completed  wrongful  act  well  pleaded  and  proven  may  be  considered. 
We  need  not,  however,  discuss  this  matter,  inasmuch  as  we  are  of  opin- 
ion that  the  appellee  has  no  sufficient  basis  in  her  pleading  to  sustain  the 
item  of  $210  for  loss  of  rent  for  the  year  1902.  The  petition,  after  set- 
ting out  the  character  and  manner  of  the  operation  of  the  sewer  in  ques- 
tion and  the  extent  of  the  nuisance  created  thereby,  has  the  following 
further  allegation:  "Plaintiff  further  charges  that  said  lands  will  be 
absolutely  unfit  for  use,  even  should  said  nuisance  be  abated  and  the  use 
of  said  sewer  enjoined  and  restrained,  until  the  said  excrescence  and  de- 
posits shall  have  been  removed  from  said  premises.  That  to  remove  the 
same  will  cost  this  plaintiff  the  sum  of  $500.  That  unless  said  excres- 
cences and  deposits  be  removed,  said  land  can  not  be  cultivated  or  used 
for  the  years  1902  and  1903.  That  the  rental  value  of  said  lands  for 
said  years  1902  and  1903  are  and  will  be  the  same  as  for  the  year  1901, 
to  wit,  the  sum  of  $470  per  annum,  for  the  cultivated  and  pasture  lands.*' 

This  clause  of  the  petition  was  excepted  to  and  constitutes  the  sub- 
stantial if  not  the  only  allegation  upon  which  a  recovery  for  the  rent  for 
1902  can  be  had.  It  is  true  that  in  a  succeeding  clause  plaintiff  further 
alleges  that  the  sewer  in  question  had  been  subsequently  extended  across 
her  land  and  permitted  to  empty  itself  "about  thirty  steps  from  her  said 
lands  immediately  south  of  plaintiff's  house ;  that  this  will  be  an  intoler- 
able nuisance  and  the  conditions  surrounding  plaintiff's  lands  will  be  for 
the  year  of  1902  as  offensive  and  unbearable  as  they  were  for  the  years 
1900  and  1901,  and  plaintiff's  land  thereby  rendered  uninhabitable  and 
of  no  value." 

But  this  latter  clause  we  construe  as  referring  to  the  case  sought  to  be 
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made  for  relief  by  injunction,  which  was  granted  by  the  conrt,  and  not 
a  basis,  or  intended  by  the  pleader  as  the  basis,  for  the  recovery  for  loes 
of  rent.  We  think  it  quite  apparent  that  there  is  no  specific,  cerUin 
averment,  as  is  required  by  the  rules  of  pleading,  that  the  rental  value 
of  appellee's  farm  for  the  year  1902  was  destroyed.  The  substance  of 
the  allegation  is  that  it  will  be  so  destroyed  "unless  said  excrescences  and 
deposits  be  removed/'  In  legal  effect  this  can  be  no  more  than  an  aver- 
ment of  the  reasonable  necessity  for  the  removal  of  the  deposits,  and 
plainly  implies  that  the  converse  of  the  proposition  alleged  will  be  tree, 
to  wit,  that  should  the  deposits  be  removed,  the  land  involved  could  be 
rented  for  the  years  1902  and  1903,  it  being  nowhere  alleged  that  any 
considerable  time  will  be  required  for  removal.  The  evidence  can  not 
be  looked  to  in  amplification  of  the  pleadings,  and,  as  alleged,  it  is  nuini- 
fest  that  appellee  was  not  entitled  to  both  items. 

We  therefore  conclude  that  the  judgment  below  should  be  reversed  and 
the  cause  remanded,  unless  appellee  shall  within  twenty  days  duly  file 
remittitur  of  the  said  sum  of  $210  for  the  rent  for  the  year  of  1902,  in 
which  event  the  judgment  will  in  other  respects  be  aflBrmed,  with  the 
costs  of  appeal  taxed  against  appellee. 

Affirmed  upon  remittitur. 


Fort  Worth  &  Denver  City  Railway  Company  v.  G.  C.  Wright. 

Decided  October  25,  1902. 

Carriers  of  Freight— <}ontract  of  Shipment  of  Live  Stock— Charge. 

Where  the  isaue  was  whether  or  not  the  parties  to  a  contract  for  the  ship- 
ment of  live  stock  contemplated  that  a  written  contract  therefor  should  tc 
signed  in  pursuance  of  a  previous  oral  agreement,  and  it  was  not  controTsted 
that  a  written  contract  was  in  fact  sign^,  it  was  error  for  the  charge  to  pre- 
clude a  finding  in  the  carrier's  favor  unless  they  found  that  in  making  auck 
prior  verbal  agreement  it  was  then  the  intention  of  the  parties  to  sign  sack 
written  contract,  "and  that  same  should  govern  the  shipment  of  said  stock, 
as  this  would  follow  as  matter  of  law,  and  was  not  a  question  for  the  jury,  a»d 
such  charge  limited  the  legal  effect  of  the  contract. 

Appeal  from  the  County  Court  of  Clay.  Tried  below  before  Hon.  H- 
A.  Allen. 

Stanley,  Spoonts  &  Thompson  and  Robert  Harrison,  for  appellant 
Jas.  F.  Carter,  for  appellee. 

HUNTER,  Associate  Justice. — This  is  the  third  appeal  from  judg- 
ments 'in  favor  of  appellee  from  the  County  Court  of  Clay  County,  and 
the  case  now  appears  before  us  upon  substantially  the  same  facts  as  were 
presented  on  the  former  appeals,  for  statement  of  which  see  Railway  v. 
Wright,  24  Texas  Civil  Appeals,  291,  58  Southwestern  Reporter,  846. 
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In  the  submission  of  the  issue  directed  by  this  court  on  the  first  ap- 
peal the  court  gave  the  following  charge :  "If  you  find  and  believe  from 
the  evidence  that  the  written  contract  offered  in  evidence  by  defendant 
was  executed  by  the  agents  of  plaintiff  and  defendant  as  expressing  the 
real  agreement  of  the  parties  covering  said  shipment  of  stock,  then  you 
will  find  for  the  defendant;  or  if  you  should  find  and  believe  from  the 
evidence  that  at  the  time  of  making  the  verbal  agreement  between 
plaintiff  and  0.  J.  Watrous,  defendant's  agent,  if  you  find  same  was 
made,  it  was  contemplated  by  the  parties  that  they  should  sign  the  con- 
tract in  evidence,  and  it  was  then  the  intention  of  the  parties  to  sign 
said  contract,  and  that  same  should  govern  the  shipment  of  said  stock, 
then  you  will  find  for  defendant.  But  if  you  find  and  believe  from  the 
evidence  that  the  verbal  contract  was  entered  into  prior  to  the  execution 
of  said  written  agreement,  and  as  specified  in  the  second  paragraph  of 
this  charge,  and  that  said  written  agreement  was  signed  by  plaintiff 
without  said  plaintiff  or  his  agent  knowing  the  contents  thereof,  and 
they  did  not  have  time  to  read  said  contract  before  the  train  carrying 
said  stock  left  the  depot,  and  said  contract  was  without  consideration, 
then  you  are  instructed  that  said  written  contract  is  void  and  not  binding 
on  the  parties  thereto." 

It  was  undisputed  in  the  evidence  that  appellee's  agent  in  fact  signed 
the  written  contract  pleaded  by  appellant,  which  limited  its  liability  to 
negligence  of  its  own  servants  and  employes  arising  upon  its  own  line. 
The  court  in  the  charge  quoted,  as  is  very  apparent,  limited  the  effect  of 
the  contract  by  requiring  the  jury  to  further  find  that  it  was  the  inten- 
tion of  the  parties  thereto  that  it  should  "govern  the  shipment  of  said 
stock."  If,  in  the  preliminary  negotiations  between  appellant's  agents 
and  appellee,  it  was  contemplated  that  the  written  contract  afterwards 
signed  should  in  fact  be  executed,  and  if  pursuant  to  such  purpose  it 
was  executed,  then,  as  a  matter  of  law,  the  terms  of  the  contract  gov- 
erned the  shipment,  and  it  was  erroneous  to  instruct  the  jury  to  deter- 
mine this  purely  legal  question. 

We  find  no  other  reversible  error,  but  for  the  error  noted  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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A.  C.  Green  et  al.  v.  H.  Q.  Bobebtson. 

Decided  October  28,  1902. 

1.— Judgment— Foreclosure  of  Tax  Lien— Parties. 

Where  the  taxes  on  land  were  assessed  against  the  owner  by  name  and  there- 
after  a  judgment  foreclosing  the  lien  for  such  taxes  was  had  in  an  action  against 
the  unknown  heirs  of  a  former  owner,  to  which  the  owner  was  not  a  party, 
such  judgment  was  void  as  to  him.  League  v.  State,  56  Southwestern  Beporter, 
262,  said  not  to  hold  that  the  owner  of  the  land  is  not  a  necessary  party  to  an 
action  to  foreclose  a  tax  lien  thereon. 

8.— Same— Void  Judgment— Collateral  Attack. 

Such  judgment,  being  void  as  to  the  owner,  could  be  called  in  question  by 
him  in  an  action  of  trespass  to  try  title  brought  to  recover  the  land. 

8. — ^Limitations— Trespass  to  Try  Title — ^Pleading  as  to  Void  Judgment. 

Where  plaintiff  sued  to  recover  land  sold  under  a  void  judgment  for  taxes, 
only  the  statute  of  limitations  as  to  such  action  applied,  and  that  his  petition 
set  out  the  facts  rendering  the  judgment  void  did  not  change  the  nature  of  the 
action  and  make  applicable  the  statute  fixing  the  time  in  which  a  suit  to  set 
aside  a  judgment  or  for  a  bill  of  review  must  be  brought. 

4.— Innocent  Purchaser— ^Burden  of  Proof. 

Where  the  defendant  in  trespass  to  try  title  enters  a  plea  of  innocent  pur- 
chaser the  burden  is  on  him  to  affirmatively  show  that  he  or  his  vendor  had  no 
notice  of  plaintiff's  claim  at  the  time  they  purchased  the  land  and  that  they 
paid  a  valuable  consideration  therefor. 

6. — Same — Inadequacy  of  Consideration. 

Where  land  worth  $1000  to  $1250  was  sold  for  $52.25  under  a  judgment  for 
taxes  against  unknown  heirs,  the  purchaser  at  such  a  grossly  inadequate  prioe, 
even  though  without  notice,  would  not,  it  seems,  be  protected  as  an  innocent 
purchaser  as  against  the  rights  of  the  true  owner  who  held  under  an  unrecorded 
deed  and  was  not  a  party  to  the  tax  foreclosure  suit. 

Error  from  the  District  Court  of  AndeiBon  County.  Tried  below  be- 
fore Hon.  G.  H.  vGould,  Special  Judge. 

Oregg  <&  Brooks,  for  plaintiffs  in  error. 

Tho8.  B.  Oreenwood,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  the  recovery 
of  666  acres  of  land  situated  in  Anderson  County.  In  addition  to  the 
usual  allegations  of  a  petition  in  action  of  trespass  to  try  title  the  plain- 
tiff^s  petition  contains  the  following  allegations : 

"That  on  September  26,  1893,  John  C.  Robertson  and  Sarah  G.  Rob- 
ertson, his  wife,  being  the  owners  of  the  land  sued  for  as  part  of  their 
community  estate,  executed  and  delivered  to  defendant  a  deed  conveying 
to  him  the  title  to  the  land ;  that  John  C.  Robertson  did  not  die  intes- 
tate, but  left  a  will,  duly  probated,  devising  his  entire  estate  to  his  wife, 
Sarah  G.  Robertson;  that  subsequent  to  the  purchase  by  defendant  in 
error  a  suit  was  instituted  in  the  District  Court- of  Anderson  County,  in 
behalf  of  the  State  of  Texas,  against  the  unknown  heirs  of  John  C. 
Robertson,  to  foreclose  a  lien  for  taxes  claimed  to  be  due  on  the  land  in 
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controversy  for  the  years  1889  and  1894;  that  the  land  in  controversy 
was  owned  by  John  C.  Eobertson  and  wife  in  1889,  as  disclosed  by  the 
public  records,  and  that  the  delinquent  tax  records  afforded  no  basis  for 
a  claim  of  lien  on  the  land  for  taxes  for  1889 ;  that  the  tax  rolls  and  de- 
linquent tax  records  for  1894  showed  666  acres  of  the  Thomas  Bristow 
survey  assessed  in  the  name  of  the  defendant  in  error,  H.  G.  Robertson, 
as  owner,  and  the  petition  in  behalf  of  the  State,  in  said  tax  proceedings, 
alleged  that  the  defendant  in  error  was  the  owner  of  the  land,  and  yet  he 
was  not  made  a  party ;  that  the  decree  entered  in  the  tax  suit  attempted 
to  foreclose  a  lien  against  the  unknown  heirs  of  John  C.  Robertson  for 
the  gross  amount  of  the  taxes  claimed  for  1889  and  1894,  and  for  $5  as 
fees  for  an  attorney  appointed  to  represent  the  unknown  heirs  of  John 
C.  Robertson;  that  an  order  of  sale  issued  on  the  decree  of  fore- 
closure which  included  items  of  costs  in  excess  of  those  allowed  by 
law,  and  under  this  order  of  sale  the  land  was  sold  to  W.  M.  Lacy  and 
plaintiff  in  error  P.  H.  Hughes,  the  latter  having  subsequently  acquired 
Lacy's  claim  and  then  conveyed  the  land  to  plaintiffs  in  error,  A.  C.  and 
Shirley  R.  Green ;  that  the  attorneys  for  the  State  in  the  tax  suit  knew 
the  names  and  residences  of  the  legal  representatives  of  John  C.  Robert- 
son and  the  name  and  residence  of  the  defendant  in  error,  and  yet  caused 
no  notice  to  be  given  to  any  of  them  of  the  tax  suit,  decree,  or  sale ;  that 
Lacy  and  Hughes  bought  the  land  for  the  inadequate  price  of  $52.25, 
when  it  was  reasonably  worth  $1500,  both  Lacy  and  Hughes  and  the 
purchasers  under  them  having  full  knowledge  of  all  the  facts  plead  by 
defendant  in  error  and  of  his  title;  that  defendant  in  error  had  no 
knowledge  of  the  tax  suit,  judgment,  or  sale  until  a  few  days  before  he 
sued  plaintiffs  in  error,  and  he  averred  a  willingness  to  do  equity  and 
prayed  that  the  tax  sale  be  set  aside,  and  that  he  have  judgment  for  the 
title  to,  and  possession  of,  the  land/^ 

The  defendants  answered  by  special  exception,  general  denial,  and 
plea  of  not  guilty,  and  by  special  pleas  setting  up  the  defense  of  limita- 
tion of  two  years  and  of  innocent  purchaser  for  value  without  notice,  and 
also  prayed  in  the  alternative  for  recovery  of  the  taxes  paid  by  them  on 
the  land,  together  with  the  statutory  penalty  and  for  foreclosure  of  tax 
lien  to  secure  payment  of  same. 

The  case  was  tried  below  by  the  court  without  the  intervention  of  a 
jury,  and  judgment  was  rendered  in  favor  of  plaintiff  in  accordance  with 
the  prayer  of  his  petition,  and  for  the  defendants  for  the  sum  of  $25, 
same  being  the  taxes  paid  by  them  on  the  land.  Prom  this  judgment  the 
defendants  below  prosecute  this  writ  of  error. 

Briefly  stated,  the  material  facts  disclosed  by  the  record  are  as  follows : 
Prior  to  September  26,  1893,  the  title  to  the  land  in  controversy  was 
acquired  by  John  C.  Robertson  as  community  property  of  himself  and 
wife,  Sarah  G.  Robertson.  On  the  date  above  mentioned  Robertson  and 
wife  conveyed  the  land  to  their  son,  H.  G.  Robertson,  by  deed  duly  exe- 
cuted and  delivered.  This  deed  was  not  filed  for  record  until  December 
1, 1900.    John  C.  Roberston  died  in  1895,  leaving  a  will,  which  was  duly 
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probated,  devising  his  entire  estate  to  his  wife,  who  survived  him.  In  a 
suit  for  taxes  brought  in  the  District  Court  of  Anderson  County  agaiirst 
the  "unknown  heirs  of  John  C.  Eobertson"  a  judgment  was  rendered  on 
May  7,  1898,  for  taxes  due  upon  said  land  for  the  years  1889  and  1894, 
and  foreclosing  the  tax  lien.  Under  an  order  of  sale  issued  upon  this 
judgment  the  land  was  sold  on  July  5,  1898,  and  was  bid  in  by  W.  M. 
Lacy  for  himself  and  P.  H.  Hughes  for  $52.25.  At  the  time  of  this  sale 
the  land  was  worth  from  $1000  to  $1250.  On  April  26,  1900,  Lacy,  for 
a  consideration  of  $40  conveyed  to  Hughes  "all  his  right,  title,  and  inter- 
est in  a  half  interest^'  in  said  land.  It  was  expressly  understood  by  the 
parties  to  this  deed  that  Lacy  only  conveyed  his  claim  of  title,  and  did 
not  warrant  same.  On  November  16,  1900,  Hughes  conveyed  the  land 
by  warranty  deed  to  the  plaintiffs  in  error,  A.  C.  and  Shirley  R.  Green, 
for  a  consideration  of  $1000,  of  which  $333.33  was  in  cash  and  the  re- 
mainder in  two  installments  of  $333.33,  each  evidenced  by  two  n^ 
tiable  promissory  notes  executed  by  plaintiffs  in  error.  In  the  purclia3e 
of  the  land  A.  C. ,  Green  was  the  agent  of  Shirley  R.  Green  and  pur- 
chased same  for  himself  and  his  principal.  A.  C.  Green  knew  before  hia 
purchase  of  the  land  that  it  was  claimed  by  defendant  in  error,  and  was 
notified  before  his  trade  with  Hughes  was  closed  that  this  suit  would  be 
immediately  brought.  The  land  was  rendered  for  taxes  by  the  defendant 
in  error  for  the  year  1894,  and  the  delinquent  tax  records  of  Anderson 
County  named  him  as  the  owner.  This  also  appears  from  the  petition  in 
the  tax  suit.  The  tax  records  of  Anderson  County  show  that  the  taxes 
due  on  the  land  for  the  year  1889  were  paid  by  John  C.  Robertson.  This 
suit  was  filed  on  December  4,  1900.  Defendant  in  error  did  not  know  of 
the  tax  suit,  nor  of  the  sale  of  his  land  under  the  judgment  therein,  until 
shortly  before  this  suit  was  brought. 

Under  appropriate  assignments  of  error  plaintiffs  in  error 'assail  fte 
judgment  of  the  court  below  on  the  following  grounds : 

First.  Because  the  judgment  of  the  District  of  Anderson  County  ad- 
judging that  taxes  for  the  years  1889  and  1894  were  due  upon  the  land 
in  controversy  and  ordering  same  sold  to  satisfy  said  taxes  was  a  judg- 
ment against  the  land,  and  being  the  judgment  of  a  court  of  competent 
jurisdiction,  it  could  not  be  collaterally  attacked. 

Second.  Because  plaintiff's  right  to  attack  this  judgment  is  barred 
by  the  statute  of  limitations  of  two  years. 

Third.  Because  the  evidence  shows  that  the  defendants  were  inno- 
cent purchasers  for  value,  and  judgment  should  have  been  rendered  in 
their  favor  on  this  ground. 

None  of  these  objections  to  the  judgment  of  the  court  below  can  be 
sustained.  It  is  true  that  the  judgment  in  the  tax  suit  was  a  judgment 
against  the  land,  and  was  rendered  by  a  court  of  competent  jurisdiction 
of  the  subject  matter  of  the  suit,  but  this  does  not  make  it  a  valid  judg- 
ment against  the  owner  of  the  land  who  was  not  made  a  party  to  the 
suit  and  had  no  notice  that  such  suit  was  pending  until  long  after  the 
judgment  therein  was  rendered.    The  undisputed  evidence  shows  that  at 
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the  time  the  tax  suit  was  filed  defendant  in  error  was  the  owner  of  the 
la^d.  The  delinquent  tax  record  of  Anderson  County  upon  which  the 
suit  was  brought  designates  defendant  in  error  as  the  owner,  and  yet  he 
was  not  made  a  party  to  the  suit,  and  no  notice  of  any  kind  was  given 
him  of  its  institution.  The  suit  was  not  against  the  unknown  owner  or 
owners  of  the  land,  but  against  the  unknown  heirs  of  John  C.  Robertson, 
and  we  are  not  called  upon  to  pass  upon  the  question  of  whether,  had  the 
suit  been  against  the  imknown  owner  of  the  land,  a  judgment  therein 
would  have  concluded  the  defendant  under  the  facts  in  this  case.  We 
think  it  clear  that  a  judgment  for  taxes  against  the  unknown  heirs  of 
John  C.  Robertson  is  absolutely  void  as  to  the  owner  of  the  land  against 
which  the  taxes  were  adjudged  who  had  no  notice  of  the  suit  and  who 
owned  the  land  not  as  an  heir  of  John  C.  Robertson  but  by  purchase  long 
prior  to  the  bringing  of  the  suit. 

The  case  of  League  v.  State,  56  Southwestern  Reporter,  262,  cited 
by  plaintiffs  in  error,  does  not  support  the  proposition  that  the  owner  of 
the  land  is  not  a  necessary  party  in  a  suit  to  foreclose  a  tax  lien.  That 
case  only  goes  to  the  extent  of  holding  that  in  a  suit  of  this  character  it 
is  not  required  to  make  the  owner  of  the  land  at  the  time  the  taxes  were 
laid  a  party.  The  statute  under  which  such  suits  are  brought  does  not 
authorize  a  personal  judgment  against  the  owner  for  the  taxes,  but  only 
provides  for  a  judgment  against  the  land.  For  this  reason  it  was  held 
that  owners  of  the  land  at  the  time  the  taxes  were  assessed  were  not 
necessary  parties,  and  that  the  provision  of  the  statute  that  the  "proper 
persons  shall  be  made  parties  defendant  in  such  suit  and  shall  be  served 
with  process"  was  fully  met  by  making  the  owner  of  the  land  at  the  time 
the  suit  was  brought  the  sole  defendant.  This  case,  so  far  from  sustain- 
ing plaintiffs  in  error^s  contention  is,  at  least  by  fair  implication, 
strongly  against  it. 

It  is  unnecessary  to  cite  authority  upon  the  general  proposition  that  no 
person  can  be  held  bound  by  a  judgment  in  a  suit  to  which  he  was  not  a 
party,  and  of  which  he  had  no  notice.  To  hold  otherwise  would  be  in 
violation  of  a  fundamental  principle  of  our  system  of  jurisprudence  and 
in  direct  conflict  with  the  constitutional  provision  which  guarantees  that 
no  person  shall  be  deprived  of  property  except  by  due  course  of  law. 

The  defendant  in  error  not  being  a  party  to  the  suit  in  which  the  judg- 
ment of  foreclosure  was  rendered  against  his  land,  is  not  bound  by  such 
judgment.  As  to  him  such  judgment  is  void,  and  the  rule  which  forbids 
a  collateral  attack  upon  the  judgment  of  a  court  of  competent  jurisdic- 
tion has  no  application,  for  the  reason  that  no  court  has  jurisdiction 
competent  to  establish  a  lien  upon  the  property  of  a  person  who  is  not  a 
party  to  the  suit  in  which  such  lien  is  sought  to  be  fixed  and  is  not  given 
an  opportunity  to  be  heard  in  defense  of  his  property  rights. 

This  is  not  a  suit  to  set  aside  a  judgment,  and  no  such  relief  is  sought 
in  the  petition.  The  suit  is  for  the  recovery  of  land,  and  the  facts 
pleaded  in  regard  to  the  foreclosure  suit  are  pleaded  for  the  purpose  of 
showing  that  the  judgment  therein  obtained  is  void  and  can  not  support 
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the  sheriff's  deed  to  the  land  under  which  plaintiffs  in  error  claim  title. 
Such  being  the  nature  of  the  suit,  it  follows  that  the  statute  of  limita- 
tion of  actions  for  the  recovery  of  land  are  alone  applicable,  and  the 
statute  which  fixes  the  time  in  which  a  suit  to  set  aside  a  judgment,  or  a 
bill  of  review,  may  be  brought,  does  not  apply.  ^ 

The  plea  of  innocent  purchaser  is  not  sustained  by  the  evidence.  The 
burden  was  upon  plaintiffs  in  error  to  show  that  they  or  their  ?endoi8 
had  no  notice  of  defendant's  claim  at  the  time  they  purchased  the  land, 
and  that  they  paid  a  valuable  consideration  for  same.  Bogers  v.  Pettas, 
80  Texas,  425 ;  Turner  v.  Cochran,  94  Texas,  480. 

There  is  no  evidence  showing  that  Lacy,  who  purchased  the  land  at 
the  tax  sale  for  himself  and  Hughes,  did  not  know  of  defendants  daim 
to  the  land  at  the  time  he  purchased  same,  and  the  evidence  does  show 
that  plaintiffs  in  error  purchased  with  full  knowledge  of  defendants 
claim.  Had  the  evidence  shown  that  Lacy  and  Hughes  bought  without 
notice,  we  are  of  opinion  that  the  amount  paid  by  them  for  the  land  was 
so  grossly  inadequate  that  a  court  of  equity  would  not  protect  them 
against  the  superior  title  of  a  defendant  in  error  upon  the  ground  that 
they  were  innocent  purchasers  for  value  without  notice.  Nichols-" 
Stewart  v.  Crosby,  87  Texas,  443 ;  Huff  v.  Maroney,  23  Texas  Civ.  App., 
465. 

We  think  the  judgment  of  the  court  below  should  be  affirmed,  and  it  is 
so  ordered. 

Affirmed. 

Writ  of  error  refused. 


J.  C.  Webb  v.  W.  T.  Gabeett. 

Decided  October  29,  1002. 

Homestead — ^Tenant — ^Ezemption  of  nngathered  Crops. 

A  finding  that  defendant  was  a  mere  "cropper*'  without  a  leasehold  interest 
in  the  property  upon  which  to  base  a  homestead  right  exempting  his  interest  ia 
an  ungathered  crop  of  cotton  from  the  levy  of  atti^ment,  was  sustained  where 
he  occupied  a  tenant  house  on  the  homestead  of  his  landlord,  who  furnished  the 
land,  teams,  tools,  and  feed  for  teams,  the  crop  on  the  land  worked  by  defend- 
ant being  equally  divided  between  such  owner  and  the  defendant,  who  furnished 
the  labor  to  make  it. 

Appeal  from  the  County  Court  of  MeLennan  County.     Tried  bdov 
before  Hon.  G.  B.  Gerald. 

J.  B.  Scarborough,  for  appellant. 

Garrett  &  Garrett,  Waller  S,  Baker,  and  Shapley  P.  Ross,  for  appeUee. 

FISHER,  Chief  Justice. — The  appellee  Garrett  sued  the  appellant 
on  notes  and  accounts  amounting  to  $613.28,  and  at  the  same  time  sued 


Webb  v.  Gtabrett.  241 

out  a  writ  of  attachment,  and  caused  the  same  to  be  levied  on  a  crop 
of  cotton  part  of  which  was  at  the  time  of  the  levy  ungathered  in  the 
field. 

The  defendant  Webb  answered  by  general  and  special  exception,  gen- 
eral denial,  and  plea  of  payment;  and  pleaded  that  the  ungathered  cot- 
ton, at  the  time  that  it  was  levied  upon,  was  exempt  and  allowed  to 
him  as  the  head  of  a  family,  because  the  same  when  ungathered  was 
on  his  homestead,  which  he  alleged  to  be  a  rented  premises  where  he 
lived.  Judgment  was  in  favor  of  the  plaintiff  foreclosing  the  attach- 
ment lien. 

The  only  question  involved  in  this  appeal  is  whether  the  ungathered 
cotton  was  subject  to  seizure  at  the  time  that  the  attachment  was  levied. 
Appellant  contends  that  it  was  not,  for  the  reason  that  it  was  then 
situated  upon  his  homestead.  The  appellee  contends  that  the  appel- 
lant was  not  a  tenant,  and'  had  no  leasehold  interest  in  the  property 
upon  which  to  base  a  homestead  right,  and  that  he  was  a  mere  cropper. 
The  facts  bearing  upon  this  question  are  as  follows: 

"It  is  further  admitted  that  the  judgment  of  the  court  as  against 
defendant  should  stand,  unless  there  was  error  in  the  verdict  and  judg- 
ment as  to  the  claim  made  by  defendant  of  exempt  property,  because 
of  his  homestead  claim. 

"The  evidence  discloses  that  W.  N.  Wortham  owned  and  resided  on, 
with  his  family,  a  tract  of  land  consisting  of  about  430  acres  in  Bosque 
County,  Texas;  that  he  owned  no  other  land  than  this  tract.  That 
about  200  acres  of  this  tract  was  in  cultivation,  the  remainder  being 
in  pasture.  That  situated  on  the  farm  there  was  a  tenant  house,  and 
also  the  house  in  which  Wortham  lived.  That  no  specific  part  of  the 
large  tract  had  been  designated  as  homestead  by  W.  N.  Wortham,  as 
required  by  statute.  The  widow,  Mrs.  Wortham,  testified  that  120 
acres  of  cultivated  land  by  Webb  was  on  homestead  of  W.  N.  Wortham. 
That  the  defendant  Webb  is  a  married  man,  with  wife  and  large  fam- 
ily of  children.  That  he  lived  upon  the  land  cultivated  by  him  during 
the  year  1901,  to  wit,  about  120  acres  belonging  to  W.  N.  Wortham, 
under  the  following  contract:  Wortham  furnished  the  land,  the  teams 
and  tools,  and  the  feed  for  the  teams.  Defendant  Webb  and  his  family 
furnished  the  labor  to  make  and  harvest  a  crop,  the  said  crop  to  be  di- 
vided equally  between  W.  N.  Wortham  and  J.  C.  Webb  at  harvest. 
Defendant  Webb  and  his  family  occupying  the  tenant  house  on  the 
land.     The  teams  were  kept  and  fed  at  Wortham^s  lot. 

"It  is  further  shown  that  defendant  Webb  owned  no  real  estate  and 
had  no  homestead  of  any  kind,  unless  by  reason  of  said  contract.  That 
he  moved  to  the  place  in  the  latter  part  of  the  year  1900  under  the^ 
above  contract  for  the  year  1901,  and  remained  on  the  place  until  Christ- 
mas, 1901.  The  house  in  which  Webb  lived  is  in  one  corner  of  the 
farm.'^ 

Proni  this  evidence  the  jury  and  the  trial  court  reached  the  conclu- 
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sion  that  the  appellant  was  a  cropper ;  and  therefore  did  not  have  in 
the  premises  a  possessory  interest  sufficient  upon  which  to  base  the 
homestead  right.  The  evidence  in  the  record  warrants  this  conclusion. 
Therefore  we  can  not  say  that  the  verdict  and  judgment  which  is  com- 
plained of  is  erroneous  in  this  respect.  The  rules  of  law  distinguish- 
ing between  a  renter  and  a  cropper  need  not  be  repeated  by  us,  as  they 
are  fully  set  out  and  stated  in  18  American  and  English  Encyclo- 
pedia of  Law,  2d  edition,  pages  171  to  176,  inclusive. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed, 


J.  W.  Biggins  v.  W.  BL  Thompson  et  al. 

Decided  Ckstober  29,  1902. 

Injunctioii— Removal  from  Office. 

Injunction  does  not  lie  in  favor  of  the  mayor  of  a  city  to  restrain  its  dtj 
counsel  from  illegally  impeaching  and  removing  him  from  office,  since  he  has  s 
complete  remedy  in  proceedings  by  quo  warranto  and  mandamus. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  bdov 
before  Hon.  Marshall  Surratt. 

W.  S.  Baker,  Scarborough  &  Kimball,  and  TF.  L.  Rodney,  for  appel- 
lant. 

West  &  Cochran,  Brooks  &  Shelly,  and  Allan  D.  Sanford,  for  appel- 
lees. 

FISHEE,  Chief  Justice. — This  is  an  action  by  appellant,  who  is 
the  mayor  of  the  city  of  Waco,  to  restrain  the  appellees,  the  board  of 
aldermen  and  city  council  of  the  city  of  Waco,  from  proceeding  with 
an  impeachment  trial  and  removing  him  from  his  ofiBce  as  mayor.  The 
court  granted  a  temporary  injunction  which,  upon  motion,  was  dis- 
solved, and  the  case  .dismissed  for  want  of  equity  in  the  bill. 

In  Delahanty  v.  Warner,  20  American  Eeports,  237,  same  case,  75 
Illinois,  185,  the  court  in  its  opinion  says :  "The  appellant  was  super- 
intendent of  streets  in  the  city  of  Peoria,  and  he  alleges  by  his  bill  that 
he  was  imlawfuUy  removed  from  his  oflSce,  and  prays  that  the  aldermen 
and  mayor  of  the  city  may  be  enjoined  from  appointing  a  successor, 
and  from  interfering  with  him  in  any  way  in  the  discharge  of  his  duties 
as  street  commissioner.  The  court  below  dissolved  the  temporary  in- 
junction, which  had  been  issued,  and  dismissed  the  appeal  for  want  of 
equity.  In  this  we  perceive  no  error.  Appellant's  remedy  was  com- 
plete at  law.  High  on  Injunc,  sec.  781.  If  he  was  not  properly  re- 
moved, and  a  successor  can  not  therefore  be  legally  appointed,  the 
question  can  be  settled  by  quo  warranto  against  the  person  claiming  to 
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be  his  successor  in  oflBce.  People  v.  Porquer,  Breese  (Beecher*s  ed.), 
104;  People  v.  Matteson,  17  111.,  168.  By  mandamus  the  mayor  and 
aldermen  may  be  compelled  to  restore  to  him  any  evidence  of  his  right 
to  the  oflBce,  or  any  property  pertaining  thereto,  which  they  may  have 
improperly  withheld  from  him.  People  v.  Head,  25  111.,  325;  People 
V.  Kildruff,  16  111.,  491;  People  v.  Hilliard,  29  111.,  414.  And  where 
the  title  to  the  oflBce  is  not  in  dispute,  mandamus  will  lie  to  restore  the 
person  entitled  to  it.     People  v.  Stevens,  5  Hill,  616." 

TJpdegraflE  v.  Crans,  47  Pennsylvania  State,  105,  is  also  in  accord 
with  the  above  decision.  The  case  quoted  from  was  cited  with  approval 
by  the  Supreme  Court  of  the  United  States  In  re  Sawyer,  124  United 
States,  213,  and  White  v.  Berry,  171  United  States,  377. 

In  Milliken  v.  City  Council,  54  Texas,  389,  it  is  held  that  mandamus 
is  the  proper  remedy  to  restore  a  party  to  oflSce,  when  he  has  been  ille- 
gally removed.  This  case  is  cited  with  approval  in  Terrell  v.  Green,  88 
Texas,  548. 

In  State  v.  Owens,  63  Texas,  262;  McAUen  v.  Rhodes,  65  Texas,  360; 
Williams  v.  State,  69  Texas,  369,  and  Dean  v.  State,  88  Texas,  291, 
it  is  held  that  the  right  to  office  can  be  determined  by  quo  warranto. 

In  Jones  v.  Stallsworth,  55  Texas,  138,  it  is  held  that  proceedings 
at  law  will  not  be  enjoined  on  the  ground  of  want  of  jurisdiction  in 
the  court  where  the  proceedings  are  pending,  or  on  the  ground  that  the 
statute  upon  which  the  proceedings  are  based  is  unconstitutional. 

We  are  of  the  opinion  that  the  appellant  has  an  adequate  remedy 
at  law.  Therefore,  there  was  no  error  in  the  judgment  of  the  court  in 
dismissing  the  case.  Having  reached  this  conclusion,  it  is  not  neces- 
sary that  we  should  pass  upon  the  other  questions  raised  in  the  briefs. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  John  C.  Perry. 

Decided  October  29,  1902. 

l.^Telegraph  Company— Contract  to  Deliver  Message  After  Office  Hours. 

Where  a  special  contract  was  made  by  the  telegraph  company  to  deliver  a 
message  at  once,  and  after  its  office  hours  at  the  place  of  deliyery,  extra  com- 
pensation being  paid  therefor,  the  company  was  liable  for  nondelivery  of  the 
message,  although  received  after  its  office  hours  at  the  delivering  point. 

8.— Argument  of  Counsel— Practice  on  Appeal. 

Improper  argument  of  counsel  may  be  reviewe'd  on  appeal  on  a  bill  of  ex- 
ceptions showing  objections  to  the  argument,  without  a  request  to  the  trial 
court  to  instruct  the  jury  to  disregard  such  argument.  Following  Telegraph  Go. 
V.  Perry,  95  Texas,  646. 

8.— Same— Remarks  Affecting  Only  Amount  of  Damages— Remittitur. 

Where  there  is  no  complaint  that  the  damages  allowed  are  excessive,  and 
the  amount  is  justified  by  the  evidence,  improper  remarks  of  counsel  going  only 
to  the  amount  will  not  be  cause  for  reversal,  and  even  where  there  is  an  exces- 
sive allowance  of  damages  the  error  can  be  cured  by  remittitur. 
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Appeal  from  the  District  Court  of  Rexar  County.  Tried  below  be- 
fore Hon.  S.  J.  Brooks. 

Norman  0,  Kitirell  and  Webi  &  Finley,  for  appellant 

Thos.  0.  Murphy,  Perry  J,  Lewis,  and  H.  C.  Carter,  for  appellee. 

FLY,  Associate  Justice. — ^Appellee  instituted  this  suit  to  reeom 
damages  alleged  to  have  accrued  on  account  of  the  negligence  of  ap- 
pellant in  failing  to  deliver  a  message  sent  by  appellee  from  San  Ai- 
tonio  to  his  father  in  Del  Rio,  inquiring  as  to  the  condition  of  his 
mother^s  health.     The  jury  awarded  a  verdict  for  $2000. 

We  find  that  on  November  3,  1899,  at  night,  appellee  entered  the 
office  of  appellant  in  San  Antonio  and  informed  the  agent  that  he  de- 
sired to  send  a  message  to  his  father  in  Del  Rio  inquiring  as  to  the 
condition  of  his  mother^s  health.  Appellee  told  the  agent  that  he  was 
very  anxious  to  have  the  message  delivered  that  night,  telhng  him 
about  his  mother  being  sick.  He  asked  the  cost,  and  was  told  that  it 
was  a  dollar  in  addition  to  the  usual  charge.  The  message  to  John 
Perry  was  received  by  appellant  and  was  promptly  sent  to  Del  Rio, 
where  it  was  received  by  the  agent  of  appellant  but  was  not  dehveied 
until  8 :30  o'clock  the  next  morning.  It  was  immediately  answered  by 
the  father  of  appellee,  but  the  answer  was  received  too  late  for  appeUee 
to  leave  on  the  morning  train,  and  consequently  he  did  not  reach  Del 
Rio  until  after  the  death  of  his  mother.  After  appellee  had  gone  to 
his  hotel  after  delivering  the  message  to  the  agent  a  telephone  message 
was  sent  requiring  an  additional  dollar  for  the  message,  and  it  was 
collected  the  next  morning,  although  the  agent  the  night  before  had 
been  informed  that  the  message  had  not  been  delivered.  The  father 
of  appellee  lived  on  the  principal  street  in  Del  Rio  and  only  a  few 
blocks  from  the  telegraph  office.  The  location  of  his  residence  was 
known  to  the  agent. 

The  evidence  established  that  there  was  a  contract  upon  the  part  of 
the  agent  of  appellant  at  San  Antonio,  in  consideration  of  extra  remu- 
neration, to  deliver  the  message  on  the  night  of  November  3,  1899,  and 
the  fact  that  appellee  may  not  have  had  any  messenger  boy  there  at 
night  to  deliver  messages,  and  that  its  office  hours  in  Del  Rio  were  from 
7  o^clock  a.  m.  to  7  o'clock  p.  m.  did  not  relieve  it  from  liability  for  a 
failure  to  deliver.  If  it  had  no  agent  in  Del  Rio  charged  with  the 
duty  of  delivering  messages  after  office  hours,  it  ought  not  to  have  con- 
tracted as  it  did  to  deliver  the  message.  It  can  not  be  heard  to  say 
that  it  ought  not  to  be  held  liable,  because  it  entered  into  a  contract 
it  could  not  perform,  and  the  court  properly  refused  a  charge  exonerat- 
ing appellant  from  blame  if  it  sent  the  message  from  San  Antonio  to 
the  agent  at  Del  Rio,  whether  he  delivered  it  to  the  person  to  whom 
it  was  addressed  or  not.  It  had  undertaken  not  only  to  send  the  mes- 
sage to  its  agent  at  Del  Rio,  but  for  increased  pay  to  deliver  it  to  the 
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addressee^  who  lived  in  the  town  of  Del  Rio  a  few  blocks  from  the  tele- 
graph office.  The  message  not  only  was  not  delivered  at  night,  but 
was  kept  by  appellant  for  an  hour  and  a  half  the  next  morning  after 
its  office  hours  had  commenced. 

The  question  of  contributory  negligence  was  not  raised  by  the  plead- 
ings (Railway  v.  Johnson,  90  Texas,  304),  and  if  it  had  been  it  was 
a  question  of  fact  to  be  passed  upon  by  the  jury,  and  a  charge  requested 
by  appellant  which  assumed  that  certain  facts  constituted  negligence 
was  properly  refused. 

In  the  closing  argimient  counsel  for  appellee  stated  to  the  jury  that 
the  "suit  had  not  been  brought  for  more  than  $2000  for  the  reason  that 
the  defendant  would  have  removed  the  case  to  another  tribunal  where 
no  recovery  was  allowed  for  mental  anguish.*^  The  argument  was  ob- 
jected to  by  appellant  and  the  court  announced  that  counsel  must  con- 
fine himself  to  the  record,  and  counsel  at  once  told  the  jury  not  to  con- 
sider the  objectionable  argument. 

The  remarks  above  copied  were  followed  by  others  to  which  appellant 
objected  and  the  objections  were  sustained  by  the  court,  and  the  com- 
plaints of  appellant  seem  to  be  directed  to  the  failure  of  the  trial  judge 
to  instruct  the  jury  to  disregard  the  argument.  The  trial  judge  in 
explanation  of  his  course  in  not  instructing  the  jury  to  disregard  the 
argument  says  that  no  such  instructions  were  asked  by  appellant,  and 
there  is  much  authority  to  the  eflfect  that  under  such  circumstances 
the  party  complaining  of  the  argument  must  have  asked  for  such  in- 
structions in  order  to  have  the  argument  reviewed.  Lunsford  v.  Diet- 
rich (Ala.),  30  Am.  St.  Rep.,  86;  State  v.  Chisnell  (W.  Va.),  15  S.  E. 
Rep.,  412;  Commonwealth  v.  Worcester,  141  Mass.,  58;  Vannattee  v. 
Duffy  (Ind.),  30^  N.  E.  Rep.,  807;  State  v.  Hull  (R.  I.),  26  Atl.  Rep., 
191;  Landers  v.  Railway  (W.  Va.),  33  S.  E.  Rep.,  296;  Young  v.  State, 
19  Texas  Crim.  App.,  536 ;  Bonner  v.  Glann,  79  Texas,  536. 

However,  in  answer  to  a  certified  question  in  this  case,  the  Supreme 
Court  of  Texas  holds  that  improper  arguments  can  be  reviewed  on  a 
biU  of  exceptions  showing  objection  to  the  argument  without  a  request 
to  the  trial  court  to  instruct  the  jury  to  disregard  such  argument. 

This  court  is  of  the  opinion  that  none  of  the  remarks  of  which  com- 
plaint is  made  were  calculated  to  infiuence  the  verdict,  unless  it  be  those 
above  set  out,  and  it  is  stated  in  the  bill  of  exceptions  that  when  ob- 
jection was  urged  to  those  remarks  the  court  instructed  counsel  to  con- 
fine his  remarks  to  the  record,  and  counsel  requested  the  jury  not  to 
consider  them.  Undoubtedly  it  would  have  been  more  proper  for  the 
court  to  have  told  the  jury  not  to  consider  the  remarks,  but  as  they 
were  withdrawn  by  the  counsel,  and  as  the  amount  of  the  verdict,  while 
it  was  for  the  full  sum  prayed  for  in  the  petition,  is  justified  by  the 
facts,  and  is  not  complained  of  as  being  excessive,  we  do  not  find  any 
such  evidence  of  the  jury  being  unduly  influenced  by  the  remarks  as 
would  justify  a  reversal  of  the  judgment.  The  facts  fully  justifying  a 
verdict  in  some  amount,  and  the  remarks  of  counsel  being  directed  to 
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the  amount  alone,  excess  in  the  verdict  could  fonn  the  only  ground  for 
the  contention  that  the  remarks  unduly  influenced  the  jury,  and  no 
such  ground  is  presented  by  the  record. 

In  the  case  of  De  la  Vergne  Refrigerating  Co.  v.  Stahl,  24  Texas 
Civil  Appeals,  471,  counsel  said  to  the  jury :  "If  you  return  a  verdict 
for  the  plaintiff  for  less  than  seven  tiiousand  five  hundred  or  eight 
thousand  dollars,  you  will  be  criticised,  and  underestimate  the  value  of 
injury  which  plaintiff  sustained.^^  The  jury  returned  a  verdict  for 
eight  thousand  dollars.  The  language  and  size  of  the  verdict  were  com- 
plained of,  and  this  court  said :  "Under  the  above  circumstances,  what 
force  there  is  in  these  assignments  is  conferred  by  the  fact  that  a  ver- 
dict was  returned  for  eight  thousand  dollars.  The  remarks  merely 
went  to  the  amount  of  the  recovery,  which  we  may  remedy  by  requir- 
ing a  remittitur,  if  excessive.*'  So  we  could  apply  the  remedy  in  this 
case,  if  the  question  of  excess  had  been  raised. 

The  other  assignments  of  error  are  disposed  of  by  the  conclusions  of 
fact 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 
Antonia  B.  Puente  et  al. 

Decided  Ckstober  29,  1902. 

1.— Negligence— Injury  to  Railroad  Employe— Order  of  Foreman. 

Evidence  held  to  warrant  a  verdict  for  plaintiffs,  suing  for  injury  causing 
the  death  of  a  section  hand  who  was  ordered  by  his  foreman  to  get  on  a  hand 
car  while  it  was  going  at  a  rapid  rate  of  speed,  and  was  injured  while  so  doing, 
the  danger  of  attempting  to  board  the  car  while  going  at  such  speed  being  known 
to  the  foreman,  but  not  known  to  the  deceased. 

S. — Same — Contributory  Negligence. 

Wliether  the  deceased  was,  under  all  the  facta,  guilty  of  contributory  negli- 
gence, was  a  question  for  the  jury. 

3. — Same— Custom — ^Evidence. 

It  was  admissible  in  such  action  to  show  that  it  was  the  usual  custom  to 
Btop  the  hand  car  for  the  hands  to  get  on  it. 

4.— Evidence— Leading  Question— Opinion. 

The  question,  ''State  whether  it  was  or  was  not  dangerous  for  a  man  to 
jump  on  one  of  these  cars  while  it  was  going  at  that  rate  of  speed,"  was  not 
obnoxious  to  the  objections  that  it  was  leading  and  called  for  the  opinion  and 
conclusion  of  the  witness  as  to  a  matter  which  was  not  the  subject  of  proof 
except  by  an  expert  witness. 

5.— Same— Charge  Not  on  Weight  of  Evidence. 

See  charge  submitting  the  issues  of  negligence  alleged  as  to  "Injury  received 
in  boarding  a  hand  car,  held  not  on  the  weight  of  evidence  as  assuming  the  exr 
istence  of  the  facts  submitted. 

6. — Same— Charge. 

A  charge  was  not  to  the  prejudice  of  the  defendant  railway  company  which 
instructed  that  if  the  jury  did  not  believe  that  the  deceased  section  hand  waa 
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inexperienced  in  getting  on  moving  hand  cars,  or  that  he  was  not  ignorant  of 
the  danger  in  so  doing,  or  if  the  foreman  knew  or  could  have  known  by  the 
exercise  of  ordinary  care  of  the  danger,  they  should  find  for  the  defendant. 

7.— Assignment  of  Error— Statement  Required. 

Where  no  statement,  as  required  by  Rule  31  of  the  Courts  of  Civil  Appeals, 
is  subjoined  to  the  propositions  under  Uie  assignments  of  error,  they  will  not  be 
considered.  ^ 

8. — ^Action  for  Death — ^Measure  of  Damages-— Minority  of  Children. 

In  an  action  of  damages  for  wrongfully  causing  death,  the  jury  are  not  re- 
stricted to  such  as  may  accrue  to  the  children  of  the  deceased  during  their 
minority,  since  the  statute  giving  the  right  of  action  in  such  cases  provides 
merely  that  the  jury  "may  give  such  damages  as  they  may  think  proportionate 
to  the  injury  resulting  from  such  death."    Rev.  Stats.,  art.  2909. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  S.  J.  Brooks. 

Newton  £  Ward  and  Baker,  Bolts,  Baker  &  Lovett,  for  appellant. 

James  Routledge  and  W.  E.  Cox,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Antonia  B. 
Puente  for  herself  as  widow  of  Pedro  Puente,  and  as  next  friend  for  her 
minor  children,  Magario  and  Theodora,  by  her  deceased  husband,  to 
recover  $20,000  for  his  death,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  company. 

Appellant  answered  by  a  general  denial,  a  plea  of  contributory  negli- 
gence, and,  as  to  Antonia,  the  plea  of  limitations.  The  case  was  tried 
by  a  jury,  who,  upon  a  peremptory  instruction  of  the  court,  foimd  in 
favor  of  appellant  on  its  plea  of  limitations  as  against  the  wife;  and, 
on  the  issues  of  fact  submitted,  in  favor  of  the  minors  for  $1000  each. 

Conclusions  of  Fact. — On  the  8th  of  September,  1898,  Pedro  Puente, 
the  husband  of  Antonia  B.  and  father  of  the  minors,  Magario  and  The- 
odora, was  in  the  employ  of  appellant  as  a  section  hand.  While  *  re- 
turning from  work  on  a  hand  car,  in  charge  of  and  operated  under  the 
directions  of  a  section  foreman,  he  was  ordered  by  the  foreman  to  get 
off  the  car,  go  in  advance  of  it  to  the  top  of  an  embankment  at  a  cut 
and  curve  in  the  road,  and  ascertain  if  a  train  were  approaching.  After 
ascending  the  embankment  and  perceiving  the  track  was  clear,  he  sig- 
naled the  hand  car  to  move  forward ;  he  then  descended  the  embankment 
and  took  his  position  in  the  center  of  the  railway  track  and  there 
awaited  the  approach  of  the  hand  car  for  the  purpose  of  resuming  his 
seat  upon  it.  Under  such  circumstances  it  was  the  usual  custom  of  the 
foreman  to  slow  up  or  stop  the  car  so  that  a  member  of  his  gang  could 
get  aboard  with  reasonable  safety.  This  custom  was  known  to  Puente, 
and  he  took  his  position  on  the  track  and  stood  there  expecting  it  would 
be  observed  in  that  instance.  While  standing  there  the  brakes  were 
applied  to  the  approaching  car,  and  it  was  slowing  down ;  but  when  it 
came  within  a  short  distance  of  him,  the  foreman  ordered  the  brakes 
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oflf.  Tbe  order  was  obeyed  and  the  speed  increased  so  as  to  render  it 
dangerous  to  one  of  Puente's  experience  to  board  the  car.  While  run- 
ning at  such  speed,  the  foreman  negligently  ordered  by  signal  Puente 
to  get  on  the  car.  The  foreman  knew,  or  in  the  proper  exercise  of  his 
duty  should  have  known,  that  obedience  to  the  order  would  be  attended 
with  extraordinary  danger.  Puente  was  inexperienced  in  getting  on 
hand  cars  in  motion,  and  on  account  of  his  inexperience,  which  was 
known  to  his  foreman,  was  ignorant  of  the  danger  incident  to  obeying 
such  order, — at  least  the  danger  of  obeying  the  order  was  not  so  glaring 
that  a  prudent  man  would  not  have  undertaken  it.  The  order  not  be- 
ing manifestly  unreasonable,  nor  the  danger  incident  to  its  obedience 
so  manifest  that  a  man  of  ordinary  prudence  would  not  undertake  to 
obey  it,  Puente,  being  impelled  by  a  sense  of  the  duty  of  obedience  to 
his  foreman,  got  on  the  car  and  in  the  act  of  doing  so  was  by  its  force 
thrown  back  under  the  rapidly  descending  handle-bars,  and  was  by 
them  struck  and  injured,  and  such  injury  resulted  in  his  death.  The 
negligence  of  the  section  foreman  in  ordering  the  deceased  to  get  on  the 
car  at  the  time  and  place  and  under  the  circumstances  stated  was  the 
proximate  cause  of  his  death,  unmixed  with  any  negligence  of  deceased 
contributing  thereto.  By  reason  of  such  negligence  the  appellees,  Ma- 
gario  and  Theodora  Puente,  were  damaged  in  the  sum  of  $1000  each. 

Conclusions  of  Law, — In  its  twelfth  assignment  of  error  the  appellant 
complains  of  the  court's  refusing  peremptorily  to  instruct  a  verdict  for 
the  defendant.  As  a  number  of  the  assignments  are  directed  to  the 
court's  charge,  and  this  assignment  involves  such  a  consideration  of  the 
law  pertaining  to  the  facts  as  will  aid  us  in  disposing  of  such  other 
assignments,  it  will  be  first  considered. 

Primarily  negligence  vel  non  is  a  question  of  fact  to  be  found  by  the 
jury.  Only  when  but  one  conclusion  can  be  drawn  from  the  evidence, 
can  the  court  withdraw  such  question  from  the  jury  or  control  them  in 
its  decision;  for  if  the  evidence  is  such  that  men  of  ordinary  intelli- 
gence may  reach  different  conclusions,  its  submission  to  the  jury  is 
obligatory.  Our  conclusions  of  fact  are  based  upon  the  evidence  and 
are  such  as  must  have  been  found  by  the  jury.  If  the  conclusion  of 
negligence  on  part  of  appellant  is  warranted  by  the  law  applicable  to 
the  evidence,  the  requested  charge  should  not  have  been  'given — ^unless 
it  clearly  appears  from  the  undisputed  testimony  that  deceased  was 
guilty  of  contributory  negligence.  Did  the  facts  warrant  the  jury  in 
finding  the  appellant  guilty  of  such  a  breach  of  duty  it  owed  deceased 
as  would  under  the  law  constitute  negligence?  It  is  the  duty  of  the 
owner  to  superintend  and  control  the  forces  and  instrumentalities  he 
employs  in  his  work,  and  the  duty  of  the  servant  to  obey  and  perform 
under  his  directions ;  and  the  law  will  not  cast  the  duties  which  belong 
to  the  one  on  the  other,  or  refuse  to  enforce  the  obligations  which  either 
may  have  incurred.  The  master,  by  appointing  a  foreman,  with  power 
to  direct  the  men  under  him  when  and  how  to  do  their  work,  thereby 
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devolves  upon  him  the  performance  of  duties  personal  to  the  master. 
In  exercising  this  power  the  foreman  does  not  stand  upon  the  same 
plane  with  those  under  his  control.  Hi&  position  is  one  of  superiority. 
Therefore  when  he  gives  an  order  within  the  scope  of  his  authority,  if 
not  manifestly  unreasonable,  those  under  him  are.  bound  to  obey  at 
the  peril  of  losing  their  situation,  and  such  commands  are,  in  contem- 
plation of  law,  the  commands  of  the  master,  and  he  is  held  responsible 
for  the  consequences.  If  the  danger  of  obeying  the  order  is  not  so 
glaring  that  no  prudent  man  would  have  undertaken  it,  the  law  will 
not  declare  the  servant's  act  of  obedience  negligence  per  se,  but  wHl 
leave  it  to  the  jury  to  say  whether  he  ought  to  have  obeyed  or  not. 
Railway  v.  Duvall,  35  S.  W.  Rep.,  701;  Railway  v.  Hicks,  59  S.  W. 
Rep.,  1125 ;  Railway  v.  Sanchez,  65  S.  W.  Rep.,  893 ;  Railway  v.  Lawson, 
101  Tenn.,  406,  47  S.  W.  Rep.,  489;  Railway  v.  England,  163  U.  S., 
93,  Book  41  L.  ed.,  82;  Allison  v.  Railway,  4  S.  E.  Rep.,  91;  Patton  v. 
Railway,  82  Fed.  Rep.,  984,  42  U.  S.  App.,  567.  In  view  of  the  prin- 
ciples stated,  and  of  the  analogy  of  the  cases  cited  to  the  one  under  con- 
sideration, we  are  of  the  opinion  that  it  was  for  the  jury  to  find  from  the 
evidence,  (1)  whether  appellant  was  guilty  of  negligence  in  giving  the 
order,  and  (2)  whether  deceased  was  guilty  of  contributory  negligence 
in  obeying  it.  Prom  this  it  follows  that  the  court  did  not  err  in  re- 
fusing the  special  instruction;  and,  there  being  evidence  reasonably 
sufficient  to  sustain  the  verdict,  it  is  not  within  our  province  to  dis- 
turb it. 

The  court  permitted  a  witness  to  testify,  over  appellant^s  objection 
that  such  testimony  was  immaterial,  irrelevant,  and  imcompetent,  that 
it  is  the  usual  custom  of  railroads  to  stop  a  hand  car  for  a  person  to  get 
on.  The  admission  of  the  testimony  is  assigned  as  error.  Generally 
the  question  of  negligence  is  of  such  a  character  that  it  may  be  pre- 
sumed that  jurors  are  competent  to  decide  the  question  upon  ascertain- 
ing the  immediate  facts,  upon  being  informed  as  to  the  law  by  the 
court.  But  in  cases  where  the  question  involved  is  of  such  a  character 
that  the  jury  will  be  aided  by  being  advised  of  the  practice  of  others 
under  like  circumstances,  such  evidence  is  competent,  at  least  where 
the  custom  is  a  general  or  universal  one.  Gillett,  Ind.  and  Col.  Ev., 
sec.  128.  The  principle  thus  stated  is  recognized  by  the  Supreme  Court 
in  Railway  v.  Reed,  88  Texas,  439,  31  Southwestern  Reporter,  1061, 
and  by  the  Court  of  Civil  Appeals  in  Railway  v.  Nelson,  20  Texas 
Civil  Appeals,  536.  But  evidence  by  which  it  was  sought  to  prove  the 
custom  was  held  inadmissible  in  both  cases,  because  insufficient  to  show 
it  was  general  or  universal.  In  this  case  the  objection  does  not  go  to 
the  sufficiency  of  the  testimony  to  show  the  custom,  but  the  relevancy 
and  competency  of  such  a  general  or  universal  custom  as  evidence.  In 
view  of  this,  and  the  principle  stated,  we  believe  the  assignments  of 
error  complaining  of  the  testimony  are  not  well  taken. 

Counsel  for  appellees  asked  the  witness  Sexto  Cifuentes  "whether  it 
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was  or  was  not  dangerous  for  a  man  to  jump  on  one  of  these  cars  whik 
it  was  going  at  that  rate  of  speed?**  The  answer  was:  'TTes,  sir;  it 
is  dangerous  in  getting  on  in  front/*  The  question  was  asked  over  the 
objections  that  it  was  leading,  and  called  for  the  conclusion  and  opin- 
ion of  the  witness  as  to  a  matter  which  was  not  the  subject  of  proof 
[except]  by  an  expert  witness.  The  action  of  the  court  in  allowing 
the  question  asked  and  answered  is  assigned  as  error.  We  do  not  think 
the  objection  that  the  question  was  leading  tenable.  It  did  not  sug- 
gest the  desired  answer,  and  could  not  be  answered  by  'S^es"  or  ^'no." 
Lott  V.  King,  79  Texas,  299.  And  it  would  seem  under  the  opinion  of 
this  court  in  Railroad  v.  Ford,  22  Texas  Civil  Appeals,  131,  that  the 
answer  to  the  question  is  not  obnoxious  to  the  objections  urged.  But 
if  it  should  be  conceded  that  the  answer  is  open  to  the  objections,  ap- 
pellant was  not  injured  by  it  and  can  not  complain  of  it,  for  other 
witnesses  testified  to  the  same  fact  without  objection.  Jose  Guerra 
testified :  "It  is  dangerous  for  a  man  to  get  on  a  car  when  it  is  run- 
ning eight  or  ten  miles  per  hour,  when  he  does  not  know  how.  I 
wouldn't  'get  on  while  moving,  because  I  know  it  is  dangerous.*'  And 
the  testimony  of  Robert  Brannon  is:  "It  is  dangerous  for  a  man  to 
endeavor  to  get  on  the  front  of  these  hand  cars  while  going  at  a  speed 
of  eight  or  ten  miles  per  hour.  It  is  dangerous  to  get  on  even  at  four 
miles  per  hour.'* 

The  appellant  complains  of  the  following  excerpt  from  the  court's 
charge:  "and  that  it  was  the  usual  custom  for  said  foreman  to  stop 
or  slow  down  said  car  so  that  such  a  man  performing  such  duties  could 
get  thereon  with  reasonable  safety,  and  that  said  decedent  was  aware  of 
such  custom  and  was  on  the  track  expecting  said  hand  car  to  stop  or 
slow  down  so  that  he  could  get  thereon  with  reasonable  safety,"  upon 
the  grounds,  (1)  it  is  upon  the  weight  of  evidence  and  assumes  the 
existence  of  the  issues  submitted,  and  (2)  it  is  without  pleadings  or 
evidence  to  support  it. 

When  this  excerpt  is  taken  and  considered  in  connection  with  the 
charge  as  a  whole  it  can  not  be  considered  upon  the  weight  of  the  evi- 
dence. The  following  extract  from  appellees'  petition  shows  that  the 
part  complained  of  was  authorized  by  the  pleadings:  "Said  car  was 
coming  through  said  cut  at  an  exceedingly  rapid  rate  of  speed,  and 
descending  down  a  grade ;  that  the  exercise  of  ordinary  care  demanded, 
and  it  was  the  usual  custom  in  operating  hand  cars,  when  they  were 
about  to  take  men  up,  to  stop  or  slow  down  just  before  they  reached  the 
men  so  that  they  could  safely  get  on  the  car,  and  that  said  decedent  ex- 
pected this  would  be  done  in  this  instance  and  was  on  the  center  of 
the  track  expecting  it  to  stop  so  he  could  get  on.**  Our  conclusions  of 
fact  demonstrate  that  there  was  evidence  upon  the  matters  submitted 
in  the  part  of  the  charge  objected  to  in  this  assignment. 

Appellant's  fifth,  sixth,  seventh,  eighth,  and  ninth  assignments  of 
error  will  not  be  considered  because  to  none  of  the  nronositions  under 
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them  is  there  subjoined  a  statement  in  substance  of  such  proceedings, 
or  part  thereof,  contained  in  the  record,  as  is  necessary  and  suflBcient 
to  explain  and  support  the  proposition,  as  is  required  by  rule  31  of 
this  court. 

When  that  part  of  the  charge  complained  of  in  the  tenth  assignment 
is  taken  and  construed  with  the  charge  as  a  whole,  it  will  not  be  found 
subject  to  the  objections  urged  against  it.  Its  effect  was  to  tell  the 
jury  if  they  did  not  believe  Puente  was  inexperienced  in  getting  on 
moving  hand  cars,  or  not  ignorant  of  the  danger,  if  any,  arising  there- 
from, or  if  they  di&  not  believe  the  foreman  knew  of  his  inexperience 
and  ignorance,  or  if  they  did  not  believe  the  foreman  knew  or  could 
have  known  by  the  exercise  of  ordinary  care,  of  the  danger,  if  any, 
incident  to  and  arising  from  getting  on  a  hand  car  going  at  the  rate  of 
speed  it  was,  to  find  for  the  defendant.  Under  it  the  jury  were  com- 
pelled to  find  for  the  appellant  if  they  did  not  believe  the  matters  sub- 
mitted to  them  by  this  portion  of  the  charge.  We  fail  to  see  how  appel- 
lant could  have  been  injured  or  prejudiced  by  it.  Besides,  the  sub- 
stance of  the  part  complained  of  was  given  in  special  charges  numbers 
2  and  3  at  appellant's  request.  These  special  charges  relieved  the  main 
charge  of  any  obscurity  upon  the  poinls  complained  of  in  this  assign- 
ment. 

Upon  the  measure  of  damages  the  court  instructed  the  jury  as  fol- 
lows :  "Should  your  verdict  be  for  plaintiffs,  you  should  find  for  them 
in  such  an  amount  as  you  believe  from  the  evidence  that  if  paid  now 
will  fairly  and  reasonably  compensate  them  for  such  support  and  main- 
tenance as  the  decedent,  if  he  had  lived,  would  have  given  to  Theodora 
and  Magario  Puente,  if  any,  and  for  such  an  amount  as  the  decedent, 
if  he  had  lived,  would  have  expended  for  the  education  of  Magario  and 
Theodora  Puente,  if  any.''  It  is  assigned  as  error,  because  (1)  that  it 
does  not  limit  the  right  of  recovery  of  the  minors  to  the  time  of  at- 
taining their  majority,  and  (2)  there  was  no  testimony  that  deceased 
had  ever  expended,  or  woidd  expend,  any  money  for  the  education  of 
the  said  children. 

The  language  of  the  statute  is:  "The  jury  may  give  such  damages 
as  they  may  think  proportionate  to  the  injury  resulting  from  such 
death."  It  does  not  limit  the  damages  to  such  as  accrue  during  the 
minority  of  the  children  of  the  deceased.  Nor  are  they  tied  down  to 
any  precise  rule  within  the  limit  of  the  statute  as  to  the  amount  and 
species  of  injuries  sustained;  the  matter  is  to  be  submitted  to  their 
sound  judgment  and  sense  of  justice.  They  must  be  satisfied  that 
pecuniary  injuries  resulted.  If  so  satisfied,  they  are  at  liberty  to  al- 
low them,  from  whatever  source  they  actually  proceed  which  could  pro- 
duce them.  If  they  are  satisfied  from  the  history  of  the  family,  as 
intrinsic  probabilities  of  the  case,  that  they  were  sustained  by  the  loss 
of  bodily  care  or  intellectual  culture  or  moral  training  which  the  par- 
ent had  supplied  or  would,  from  the  duties  growing  out  of  the  rela- 
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tionship,  probably  supply,  they  are  at  liberty  to  allow  it.    Bailway  v. 
Lehmberg,  75  Texas,  61 ;  Railway  v.  Lister,  75  Texas,  56. 

The  children  were  respectively  eighteen  months  and  two  and  a  half 
years  old  when  their  father  was  killed.  It  was  his  duty  to  support, 
maintain,  and  educate  his  children,  and  it  may  be  presumed  that  he 
would  have  continued  to  discharge  this  duty  had  he  lived.  We  do  not 
think  that  appellant  can  justly  complain  of  this  part  of  the  charge. 
The  verdict  can  not  be  considered  excessive. 

There  is  no  error  assigned  which  requires  a  reversal  of  the  judgment, 
and  it  is  affirmed. 

A-fJirmed, 

Writ  of  error  refused. 


Intehnational  &  Great  Northern  Railroad  Company 
W.  A.  Evans. 

Decided  October  29,  1902. 

l.^DemuiTer— Proximate  Result. 

A  demurrer  to  the  petition  because  the  damages  claimed  were  not  the  prox- 
imate result  of  the  negligence  charged,  but  specifying  no  particular  items  of 
damage  so  attacked,  was  properly  overruled  if  any  part  of  the  damage  claimed 
was  proximate. 

2.— Charge— Passenger  Carrier— Connecting  Lines— Proximate  Result. 

Where  the  damages  claimed  resulted  from  the  negligent  act  of  defendant's 
brakeman  in  directing  a  passenger  holding  a  ticket  over  its  own  and  a  connect- 
ing line  into  a  sleeping  car  going  over  another  connecting  line,  where  he  was 
rudely  ejected  by  the  train  conductor  for  want  of  a  proper  ticket,  a  charge  hold- 
ing defendant  responsible  for  any  failure  to  exercise  a  high  degree  of  care  "in 
transporting  the  passenger  safely  to  his  destination  under  his  ticket"  was  errone- 
ous in  that  it  permitted  recovery  from  defendant  for  humiliation  of  plaintiff  by 
the  rudeness  of  the  conductor  of  the  connecting  line,  which  was  not  a  proximate 
result  of  the  brakeman's  error. 

8.— Evidence— Unused  Ticket. 

The  unused  portion  of  the  ticket  of  a  passenger  was  admissible  as  evidence 
of  the  contract  alleged,  to  transport  plaintiff  over  the  road. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  Chas.  A.  Wilcox. 

0.  W.  Allen,  for  appellant. 

John  D.  Robinson  and  0.  E,  Roberts,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellee  brought  suit  in  a 
justice  court  to  recover  damages  of  appellant.  Upon  appeal  to  the 
county  court  the  pleadings  were  amended,  and  the  petition  upon  which 
the  case  was  tried  alleged,  in  substance,  as  follows:  That  appellee 
bought  from  the  Qulf,  Colorado  &  Santa  Fe  Railway  Company,  at  Fort 
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Worth,  a  ticket  from  Fort  Worth  to  San  Antonio  and  return,  entitling 
him  to  a  passage  over  the  Gulf,  Colorado  &  Santa  Fe  Railway  from  Fort 
Worth  to  Milano  Junction,  and  thence  over  the  International  &  Great 
Northern  Eailroad  to  San  Antonio,  and  to  return  from  San  Antonio  to 
Fort  Worth  by  the  same  route.  That  he  went  to  San  Antonio  on  the 
ticket  and  on  March  14,  1901,  boarded  a  passenger  train  of  defendant  to 
return  to  Fort  Worth.  That  after  getting  on  the  train  he  was  sick,  and 
requested  a  brakeman  to  show  him  a  sleeper,  asking  for  a  sleeper  which 
went  by  the  route  of  his  ticket.  That  the  brakeman  showed  him  a 
sleeper  that  did  not  go  by  the  route  of  his  ticket,  but  was  turned  over  to 
the  Missouri,  Kansas  &  Texas  Railway  Company  at  Taylor  and  went 
over  that  road  to  Fort  Worth.  That  plaintiff  took  a  berth  on  the  sleeper 
and  paid  $2  for  it;  and  that  shortly  after  leaving  Taylor,  the  Missouri, 
Kansas  &  Texas  conductor  awoke  him  and  demanded  his  fare,  and  he 
then  learned  for  the  first  time  that  he  was  on  the  wrong  road. 

That  he  offered  the  conductor  the  unused  portion  of  his  ticket,  but 
he  refused  to  accept  it,  and  "that  he  was  ordered  to  leave  said  car  and  to 
give  up  his  berth  in  a  very  harsh  and  rude  manner,  which  he  was  com- 
pelled to  do.  That  plaintiff  had  no  means  with  which  to  pay  his  said 
fare,  and  was  compelled  to  go  through  the  train  and  beg  of  strangers 
for  sufficient  means  to  pay  his  transportation  to  Fort  Worth,  .Texas.'* 

That  he  was  compelled  to  pay  $2  for  his  passage  to  Fort  Worth,  and 
was  deprived  of  his  berth  in  said  sleeping  car.  That  he  was  damaged  in 
said  sum  of  $2,  and  the  further  sum  of  $198  for  bodily  suflFering  and 
mental  anguish,  caused  by  the  great  humiliation  occasioned  by  the  negli- 
gent acts  of  defendant,  as  aforesaid. 

There  was  some  conflict  in  the  evidence,  but  it  followed  pretty  closely 
the  allegations  of  the  petition,  and  judgment  was  rendereed  upon  a  ver- 
dict for  $200  damages,  from  which  the  defendant  has  appealed. 

Appellant  complains  of  the  action  of  the  court  in  overruling  a  special 
exception  that  the  damages  claimed  were  not  shown  to  be  the  proximate 
result  of  the  negligent  act  of  defendant.  This  exception  did  not  point 
out  any  particular  items  of  damage,  but  was  directed  against  the  whole 
amount  claimed.  Some  of  the  damages  claimed  might  have  been  caused 
by  the  negligent  act,  and  the  court,  therefore,  did  not  err  in  overruling 
the  exception  as  it  was  presented. 

The  court  gave  the  following  charge :  "Where  a  party  is  received  by 
a  railroad  company  as  a  passenger  for  hire,  the  company  is  required  to 
use  a  very  high  -degree  of  diligence  and  care  in  the  transportation  of  the 
passenger  safely  to  his  destination  under  his  ticket;  and  you  are  further 
instructed  that  railroad  companies  are  responsible  for  injuries  resulting 
from  the  negligence  of  their  agents,  employes,  and  servants  acting  within 
the  scope  of  their  authority ;  and  if  you  find  from  the  evidence  that  the 
plaintiff  in  this  case  received  the  injuries  complained  of,  if  any,  without 
fault  on  his  part,  and  as  a  result  of  the  failure  of  defendant,  its  servants, 
and  employes  to  use  proper  diligence  in  transporting  plaintiff  to  his 
destination,  you  will  find  for  the  plaintiff.'* 
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This  charge  is  complained  of  because  it  imposes  a  heavier  liabili^ 
upon  appellant  than  the  contract  made  by  it.  Tinder  the  contract  appel- 
lant was  only  bound  to  carry  appellee  to  Milano  Junction,  but  his  ulti- 
mate destination  under  his  ticket  was  Fort  Worth.  Appellant  was  bound 
to  use  proper  care  to  see  that  he  was  safely  carried  to  Milano,  and  would 
be  liable  for  any  damages  that  resulted  proximately  from  a  failure  to 
perform  this  duty ;  but  this  charge  compels  the  use  of  such  care  "in  the 
transportation  of  the  passenger  safely  to  his  destination  under  his 
ticket.^' 

Appellee  contends  that  the  jury  could  only  have  understood  that 
Milano  Junction  was  the  destination  under  the  ticket,  but  we  are  unable 
to  agree  with  this  contention.  They  might  as  easily  have  understood 
that  Fort  Worth  was  meant  as  the  destination.  If  we  were  able  to  saj 
from  the  evidence  that  the  jury  did  not  consider  any  items  of  damage 
which  were  not  the  proximate  result  of  the  negligent  act  of  the  brakeman 
in  putting  appelled  in  the  wrong  sleeper,  then  we  might  conclude  that 
the  error  in  the  charge  was  harmless. 

Appellee,  however,  as  we  have  seen,  alleged,  "that  he  was  ordered  to 
leave  the  car  and  to  give  up  his  berth  in  a  very  harsh  and  rude  manner;' 
Upon  the  trial  he  testified :  "The  conductor  was  very  rough  in  speech 
to  me,  .pointing  to  the  door,  and  telling  me  to  get  out.^'  The  conductor 
of  the  Missouri,  Kansas  &  Texas  train  also  testified :  "I  may  have  spoken 
rather  abruptly  to  Mr.  Evans.'' 

Tinder  the  charge  of  the  court  the  jury  were  authorized  to  consider  the 
humiliation  of  appellee  as  a  part  of  his  injuries;  and  there  is,  perhaps, 
no  other  circumstance  in  the  evidence  that  would  have  been  more  likely 
to  have  humiliated  him  than  this  rough  treatment  by  the  Missouri,  Kan- 
sas &  Texas  conductor. 

It  is  sometimes  difficult  to  draw  the  line  between  those  injuries  which 
are  and  are  not  the  proximate  result  of  a  wrongful  act.  In  this  case  it 
seems  that  it  might  have  been  reasonably  anticipated  that,  if  appellee 
was  placed  in  a  sleeper  which  was  turned  over  to  another  railroad,  such 
road  would  compel  him  to  pay  his  fare,  and  that  if  he  did  not  have  the 
money  to  pay  it,  he  would  either  have  to  borrow  it  or  be  ejected  from  the 
train ;  and,  knowing  that  he  was  sick,  they  might  anticipate  that  this 
would  cause  him  some  physical  discomfort  and  involve  some  degree  of 
humiliation.    Seale  v.  Bailway,  65  Texas,  274. 

We  do  not  believe,  however,  that  it  was  the  natural  or  probable  result 
of  the  wrongful  act  that  the  conductor  on  the  Missouri,  Kansas  &  Texas 
road  should  have  treated  him  roughly  or  spoken  abruptly  to  him.  This 
appears  to  be  an  independent  act  on  the  part  of  the  conductor,  whiA 
constitutes  a  new  cause  in  itself,  and  the  humiliation  resulting  from  it 
could  not  be  attributed  to  the  original  act  of  the  brakeman  in  putting 
him  in  the  wrong  sleeper. 

Under  the  charge  of  the  court  requiring  appellant  to  use  a  "high 
degree  of  diligence  and  care  in  the  transpori»tion  of  the  passenger  to  his 
destination  under  his  ticket,"  and  to  "take  into  consideration  the  manner 
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of  his  injury,  if  any,  his  mental  distress,  anguish,  and  humiliation,''  the 
jury  may  have  very  properly  considered  the  distress  and  humiliation 
caused  by  the  rough  treatment  of  the  Missouri,  Kansas  &  Texas  con- 
ductor, which  we  do  not  think  was  a  proper  element  of  damages  to  be 
considered;  and  that  they  did  so,  is  probable  from  the  fact  that  they 
assessed  the  full  amount  of  damages  sued  for. 

The  tenth  assignment  of  error  assails  the  verdict  because  there  was  no 
evidence  to  show  that  the  act  of  the  brakeman  in  directing  appellee  to 
the  sleeper  was  within  the  scope  of  his  authority.  As  the  case  must  be 
reversed  because  of  the  error  in  the  charge,  it  is  not  necessary  to  pass 
upon  this  question.  We  suggest,  however,  that  upon  another  trial  it 
would  be  well  to  eliminate  the  question  by  introducing  evidence  on  the 
subject. 

There  was  no  error  in  admitting  in  evidence  the  unused  portion  of  the 
ticket.  It  was  sufficient  to  evidence  the  contract  alleged.  Ing  v.  Rail- 
way, 4  Texas  Ct.  Rep.,  853. 

Because  of  the  error  in  the  court's  charge,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  Acret  v.  E.  W.  MoKenzie. 

Decided  October  29,  1902. 

Leased  State  Land— Driving  Herds  Thronsh  Pasture. 

Where  plaintiff  leased  from  the  State  and  inclosed  140  sections  of  Univer- 
sity lands  under  the  Act  of  April  1,  1887,  which  forbids  any  one  who  fences  any 
such  lands  to  maintain  more  than  three  miles  of  fence  in  a  continuous  line  with- 
out a  gate  therein,  and  provides  that  when  necessary  in  moving  herds  of  live 
stock,  the  lessee  shall  permit  them  to  pass  through  the  inclosure,  provided  the 
owner  moves  them  expeditiously,  plaintiff  could  not  recover  damages  caused  by 
defendant's  sheep  in  grazing  while  being  moved  expeditiously  through  the  pas- 
ture. 

Appeal  from  the  County  Court  of  Pecos  County.  Tried  below  be- 
fore Hon.  A.  E.  Burgess. 

Harry  McTier,  for  appellant. 

Howell  Johnson,  for  appellee. 

NEILL,  Associate  Justice. — Suit  by  appellee  against  appellant  to 
recover  damages  alleged  to  have  accrued  by  reason  of  defendant's  driv- 
ing 8000  head  of  sheep  through  a  pasture  leased  and  controlled  by 
plaintiff.  It  is  uncontroverted  that  appellant  drove  his  herd  of  sheep 
through  appellee^s  pasture,  which,  as  is  shown  by  his  pleadings  and 
evidence,  was  inclosed  by  a  fence  and  included,  among  other  lands. 
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as  expeditiously  and  with  as  little  delay  as  practicable.  Bugbee-Cole- 
man  Land  Co.  v.  Matador  Co.,  26  Texas  Civ.  App.,  260.  Therefore, 
in  our  opinion,  the  court  erred  in  not  so  instructing  the  jury  at  appel- 
lant's request,  as  well  as  in  not  sustaining  his  exceptions,  raising  the 
same  question,  to  appellee's  petition. 

For  these  errors  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Paul  Fire  and  Marine  Insurance  Company  v.  Hodge. 

Decided  October  29,  1902. 

1. — ^Insorance — ^Proof  of  Loss. 

A  fire  insurance  policy  on  a  stock  of  goods,  which  required  proofs  of  loss 
to  be  submitted  containing  a  sworn  inventory  stating  the  quantity  and  cost  of 
each  article,  etc.,  is  not  complied  with  by  furnishing  insurer  an  unsworn  state- 
ment showing  the  amount  of  plaintiff's  inventory  of  stock  six  months  before 
the  fire  and  the  amount  of  his  purchases  and  sales  since. 

2. — Same— Waiver— Pleading. 

Proof  of  waiver  of  requirement  to  furnish  the  required  proofs  of  loss  by 
receiving  those  furnished  without  objection,  is  not  admissible  under  pleadings 
which  only  allege  compliance  by  plaintiff  with  the  requirement  to  furnish  the 
proofs. 

Appeal  from  the  County  Court  of  Lee  County.    Tried  below  before 
Hon.  I.  H.  Bowers. 

Morrison  &  Wallace,  for  appellant. 

Bowers  &  Schulz,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellant  issued  an  insurance 
policy  on  a  storehouse,  stock  of  goods  and  fixtures  belonging  to  appellee. 
The  policy,  which  is  made  a  part  of  appellee's  pleading,  contains  the  fol- 
lowing provision :  "If  fire  occur,  the  insured  shall  give  immediate  notice 
of  any  loss  thereby,  in  writing,  to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate  the  damaged  and  undamaged 
personal  property,  put  it  in  the  best  possible  order,  make  a  complete  in- 
ventory of  the  same,  stating  the  quantity  and  cost  of  each  article  and  the 
amoimt  claimed  thereon,  and  within  sixty  days  after  the  fire,  unless  such 
time  is  extended  in  writing  by  this  company,  shall  render  a  statement 
to  this  company,  signed  and  sworn  to  by  said  insured,  stating  the  knowl- 
edge and  belief  of*the  said  insured  as  to  the  time  and  origin  of  the  fire, 
the  interest  of  the  insured  and  all  others  in  the  property,  the  cash  value 
of  each  item  ttiereof  and  the  amount  of  loss  thereon,  all  incumbrances 
thereon,  all  other  insurance,  whether  valid  or  not,  covering  any  of  said 
property,  and  a  copy  of  all  the  descriptions  and  schedules  in  all  policies 
Vol.  30  Civil— 17. 


258  30  Tbxas  Civil  Appeals  Reports. 

and  changes  in  the  title,  use,  occupation,  location,  possession,  or  expos- 
ures of  said  property  since  the  issuing  of  this  policy,  by  whom  and  for 
what  purpose  any  building  herein  described  and  the  several  parts  theieof 
were  occupied  at  the  time  of  the  fire,  and  shall  furnish,  if  required,  veri- 
fied plans  and  specifications  of  any  building,  fixtures  destroyed  or  dam- 
aged,^' etc. 

"The  loss  shall  not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  loss  herein  required 
have  been  received  by  this  company/* 

The  property  was  destroyed  by  fire,  and  appellee  brought  this  suit  to 
recover  on  the  policy.  The  only  allegation  concerning  proof  of  loss  is 
that  appellant  was  "duly  notified  in  writing  of  the  destruction  of  said 
property,  as  aforesaid,  and  duly  furnished  with  proofs  of  such  loss  as 
said  policy  required.** 

A  trial  was  had  before  the  court  without  a  jury  and  judgment  ren- 
dered for  the  full  value  of  the  house,  and  three-fourths  of  the  value  of 
the  personal  property. 

Appellee  testified  in  part  as  follows :  "Immediately  after  the  fire  I 
notified  the  company  in  writing  of  the  loss  and  destruction  of  the  stock 
of  goods  and  the  building.  About  three  or  four  days  after  the  notice, 
J.  W.  Perry,  the  agent  of  the  company  at  Rockdale,  and  the  adjuster, 
M.  Kelley,  came  down  to  look  over  the  ground.  Shortly  after  the  fire 
occurred,  I  made  out  a  written  statement  or  proof  of  loss,  which  showed 
the  amount  of  my  inventory  on  January  1,  1901,  and  the  amount  of 
goods  purchased  after  that  date.  I  also  submitted  to  a  sworn  written 
examination  as  to  how  the  fire  occurred.*' 

He  further  testified  on  cross-examination  that  the  only  proof  of  loss 
he  had  ever  made  out  and  submitted  to  the  defendant  was  the  statement 
referred  to  in  his  direct  examination,  which 'merely  contained  a  state- 
ment of  the  amount  of  his  inventory  on  January  1,  1901,  and  the 
amount  of  his  purchases  from  that  date  to  the  date  of  the  fire,  and  the 
amount  of  his  merchandise  sales  during  said  time,  and  that  said  state- 
ment did  not  contain  any  itemized  statement  of  his  goods,  and  was  not 
sworn  to  by  him,  and  did  not  contain  any  itemized  statement  of  his  pur- 
chases, but  contained  only  totals  of  each  amount.  He  further  testified: 
"The  defendant  made  no  objection  to  the  proof  of  loss  I  sent  them,  and 
did  not  send  the  same  back  to  me  or  at  any  time  object  to  the  same  in 
any  manner  whatever.** 

It  is  well  settled  that  the  provision  above  set  out  is  a  condition  prece- 
dent, and  a  recovery  can  not  be  had  unless  the  provisions  are  complied 
with  or  waived.  Insurance  Co.  v.  Clancy,  83  Texas,  113.  It  must  ak) 
be  obvious  that  the  acts  done  by  appellee,  as  shown  by  his  evidence,  fall 
short  of  a  compliance  with  this  provision  in  several  respects. 

He  could  therefore  recover  only  on  the  theory  that  the  evidence  showed 
a  waiver  by  appellant  of  this  requirement  in  the  policy.  If  it  had  been 
plead  by  appellee,  it  is  likely  that  the  evidence  would  sustain  a  finding 
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of  waiver;  but  the  assignments  of  error  raise  the  question  whether  a 
judgment  can  be  rendered  on  evidence  showing  a  waiver,  when  the 
pleadings  do  not  allege  a  waiver  of  the  condition,  but  a  compliance 
with  it. 

In  some  jurisdictions  it  seems  that  an  exception  has  been  made  in 
precisely  this  class  of  cases,  so  that  imder  an  allegation  of  compliance 
with  the  condition,  proof  may  be  made  that  the  condition  was  waived. 
McCullough  V.  Insurance  Co.,  21  S.  W.  Rep.,  207.  In  this  State,  how- 
ever, the  general  rule  prevails  that  the  proof  must  correspond  to  the  alle- 
gations, and  that  proof  of  a  waiver  can  not  be  made  under  an  allegation 
that  a  condition  precedent  was  complied  with.  Insurance  Co.  v.  Brown, 
82  Texas,  631 ;  Insurance  Co.  v.  Dyches,  56  Texas,  569. 

Other  questions  presented  are  not  apt  to  arise  upon  another  trial ;  but 
because  the  evidence  failed  to  show  a  compliance  with  the  provision  con- 
cerning proofs  of  loss,^  there  being  no  pleading  to  admit  the  proof  of 
waiver,  tie  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

OPINION  ON  MOTION  FOR  REHEARING. 

Appellee  has  filed  a  motion  for  rehearing  in  this  cause,  in  which  it  is 
insisted  that  he  should  have  been  permitted  to  show  a  waiver  of  the  con- 
ditions of  the  policy  with  reference  to  proofs  of  loss,  under  his  allega- 
tion that  such  conditions  had  been  performed.  In  support  of  the  motion, 
he  cites  2  May  on  Insurance,  section  589,  which  says  that  the  weight  of 
authority  seems  to  be  that  proof  of  waiver  is  admissible  under  allegation 
of  performance  of  a  condition  in  a  policy  of  insurance. 

We  have  taken  occasion  to  examine  carefully  the  authorities  cited  by 
this  author  in  support  of  this  proposition.  We  find  that  some  of  the 
authorities  hold  directly  that  proof  of  waiver  is  proof  of  performance. 
The  principal  line  of  authorities,  however,  holding  this  doctrine  are  the 
decisions  of  the  Supreme  Court  of  Missouri.  These  cases,  however,  the 
latest  of  which  is  McCullough  v.  Insurance  Company*  21  Southwestern 
Reporter,  307,  recognize  that  this  is  an  exception  which  they  have 
adopted  only  in  insurance  cases ;  and  the  courts  of  that  State  do  not  seem 
to  be  altogether  satisfied  with  their  holding  upon  this  subject,  as  appears 
from  the  following,  taken  from  the  opinion  of  the  Court  of  Appeals  in 
the  case  of  Roy  v.  Boteler,  40  Missouri  Appeals,  226 : 

"The  plaintiff^s  further  contention  is  that,  even  if  the  production  of 
the  architect's  certificate  was  a  condition  precedent,  the  defendant  could 
waive  it,  and  that  the  proof  of  waiver  sustains  the  allegation  of  perform- 
ance. It  seems  that  this  construction  finds  some  support  in  the  cases  of 
Insurance  Company  v.  Kyle,  11  Missouri,  278;  O'Key  v.  Insurance 
Company,  29  Missouri  Appeals,  110;  Travis  v.  Insurance  Company,  32 
Missouri  Appeals,  101. 

"The  cases  cited  by  plaintiff,  and  others  which  might  have  been  cited. 
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assert  the  doctrine  for  which  he  contends  only  in  insurance  cases.  Why 
the  rules  of  pleading  and  practice  should  be  different  in  actions  in  insur- 
ance contracts  from  other  actions,  is  quite  difficult  to  understand.  The 
rule  invoked  by  plaintiff  seems  to  have  so  far  been  only  made  applicable 
to  actions  arising  on  insurance  policies.  Why  so  limited  is  nowhere 
made  to  appear.  However  this  may  all  be,  the  cases  cited  by  plaintiff 
can  have  no  application  to  a  case  of  this  kind,  or  if  so,  then  the  same  are 
not  in  harmony  with  the  last  utterance  of  the  Supreme  Court,  by  which 
we  must  be  governed  in  this  case  [citing  Lanitz  v.  King,  93  Missouri, 
518,  and  other  cases].  It  is  not  pretended  that  the  plaintiff  has  pleaded 
a  waiver  by  defendant  of  the  performance  of  any  of  the  conditions  prece- 
dent. If  the  plaintiff's  offer  of  evidence  tended  to  show  a  waiver  of  a 
condition  precedent  of  the  contract,  or  an  excuse  on  his  part  for  nonper- 
formance, it  was  inadmissible  and  properly  rejected,  imless  the  petition 
had  alleged  such  waiver  or  excuse  for  nonperformance,  of  which  there  is 
no  pretense. 

"In  view  of  the  rule  declared  in  Lanitz  v.  King,  and  the  other  cases  to 
the  same  effect  which  we  have  cited,  it  is  quite  clear  that  under  the  gen- 
eral allegation  of  performance  of  all  the  conditions  of  a  contract,  evi- 
dence of  waiver  of  performance  of  such  conditions  is  inadmissible.*' 

It  is  perhaps  true  that  none  of  the  decisions  of  our  State  are  precisely 
in  point;  but  we  think  that  the  rule  established  by  our  Supreme  Conrt 
in  similar  cases  is  sufficiently  plain  to  indicate  that  an  allegation  of 
waiver  is  necessary  to  admit  proof.  In  the  case  of  Insurance  Company 
V.  La  Croix,  45  Texas,  158,  a  question  somewhat  similar  was  presented; 
and  appellees  in  that  case  contended  that  their  plea  of  waiver  was  snfiB- 
cient,  and  said :  "So  far  from  observing  so  strict  a  rule,  other  courts 
have  held  it  unnecessary  for  the  pleader  to  aver  waiver,  and  that  proof  of 
waiver  may  be  adduced  under  the  general  allegation  of  performance." 
And  in  support  of  this  proposition,  they  cited  all  of  the  authorities  cited 
by  May  on  Insurance,  including  the  Missouri  cases.  Our  Supreme 
Court,  however,  sustained  the  objections  to  the  plea  of  waiver,  and  in 
effect  overruled  their  contention. 

In  the  case  of  Dennison  v.  League,  16  Texas,  400,  it  is  said :  'There 
is  no  rule  that  has  been  so  stringently  enforced  in  this  court  as  the  rule 
that  the  allegata  must  be  broad  enough  to  let  in  the  proof ;  and  that  no 
evidence  not  supported  by  the  allegata  can  sustain  a  verdict  This  rule 
has  always  been  considered  essential  to  our  system  of  jurisprudence  and 
giving  harmony  to  the  system.  It  was  commented  on  and  enforced  in 
the  case  of  Mimms  v.  Mitchell,  1  Texas,  443,  and  in  Hall  and  Jones  v. 
Jackson,  and  in  fact  by  a  train  of  decisions  without  ever  having  been 
relaxed  in  a  single  instance." 

This  rule  has  since  been  strictly  adhered  to  by  our  Supreme  Court; 
and,  in  view  of  this  tendency,  we  do  not  feel  authorized  to  follow  the 
decisions  of  the  Missouri  courts  and  those  other  courts  which  permit 
proof  of  a  waiver  under  the  general  allegation  of  performance.    It  cer- 
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tainly  violates  the  rule  that  the  proof  must  correspond  to  the  allegations ; 
and,  as  we  have  seen,  the  courts  which  have  adopted  the  rule  are  now 
plainly  manifesting  dissatisfaction  with  their  rulings. 

The  motion  for  rehearing  is  therefore  overruled. 

Motion  overruled. 

Opinion  delivered  December  24,  1902. 


St.  Louis  Expanded  Metal  Firepboofing  Company  v. 
Prank  B.  Dawson. 

Decided  October  29,  1902. 

1.— NegUsence — Subcontractor— Employe  of  Contractor— Injury. 

Where  a  contractor  employs  a  subcontractor  to  put  cement  floors  in  a 
building,  and  the  latter  delivered  over  a  floor  as  complete,  it  could  not  claim 
that  the  contractor's  employes,  in  afterwards  going  on  the  floor  in  the  transac- 
tion of  their  business,  were  trespassers,  so  as  to  be  precluded  from  recovering 
for  injuries  due  to  its  negligent  construction  of  the  floor;  and  in  afterwards 
making  changes  and  repairs  in  the  floor,  the  subcontractor  was  charged  with  the 
duty  to  the  contractor's  employes  of  using  due  care. 

2. — Same— Foreseeing  Injury. 

A  subcontractor  engaged  in  putting  in  cement  floors  in  a  building,  who, 
after  replacing  a  cracked  panel,  removed  the  support,  without  giving  it  suffi- 
cient time  to  harden  and  become  safe,  should  have  foreseen  that  parties  going 
on  it  would  receive  injury,  and  knowing  that  employes  of  the  contractor  were 
at  work  in  othev  parts  of  the  building,  and  that  their  work  in  that  part  was 
not  complete,  he  should  have  foreseen  that  they  might  go  on  the  panel. 

3. — Same — ^Knowledge  of  Contractor—- Injury  to  Employe. 

Although  a  contractor  who  had  employed  a  subcontractor  to  put  cement 
floors  in  a  building  knew  that  the  latter  had  replaced  a  defective  panel  in  the 
floor,  this  would  not  preclude  one  of  the  former's  employes,  who  had  been  in- 
jured by  a  breaking  through  of  the  panel  under  his  weight,  from  recovering  for 
the  injury,  where  neither  the  contractor  nor  the  injured  employe  knew  of  the 
fact  which  caused  the  injury,  viz.,  the  removal  of  the  support  from  under  the 
panel  before  it  had  time  to  harden. 

4.— Same— Assumed  Risk. 

The  danger  to  the  employe  from  going  upon  the  defective  panel  was  not, 
under  the  facts,  a  risk  which  he  had  assumed. 

5w^Same— Fact  Case. 

Evidence  held  not  to  show'  that  an  employe  knew  that  a  particular  panel 
in  a  cement  floor  had  just  been  taken  out  and  replaced  and  the  support  under 
it  removed,  so  that  it  was  unsafe  to  walk  on -it. 

Error  from  the  District  Court  of  Bexar  County.    Tried  below  before 
Hon.  J.  L.  Camp. 

P.  H.  Swearingen,  for  plaintiff  in  error. 

James  Boutledge  and  J,  R.  Norton,  for  defendant  in  error. 

JAMES,  Chief  Justice. — This  cause  was  once  remanded  for  a  new 
trial  as  between  appellee  and  appellant.     59  S.  W.  Bep.,  847,  Gl  S. 
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W.  Rep.^  118.  Additional  testimony  was  adduced  on  the  last  trial 
which  materially  affects  the  disposition  of  the  case  in  this  oourt.  As 
conclusions  of  fact  in  support  of  the  verdict  we  find  from  the  evidence, 
following  in  their  order  the  propositions  relied  on  in  appellant's  brief, 
the  following  facts:  (1)  That  Dawson  was  rightfully  upon  the  floor 
where  and  when  he  was  hurt,  in  the^  prosecution  of  his  work.  (2) 
The  injury  he  received  was  due  to  the  negligence  of  appellant  in  leav- 
ing the  reconstructed  panel  in  an  unsafe  condition  for  workmen  en- 
gaged thereon,  and  the  presence  of  Dawson  upon  the  panel  and  his 
injury  were  within  what  could  have  reasonably  been  anticipated,  and 
that  appellant  owed  him  the  duty  of  proper  care  in  respect  to  the  safety 
of  the  panel.  (3)  The  dangerous  condition  of  the  panel  was  unknown 
to  Dawson  or  to  his  master  Shields,  and  plaintiff  did  not  assume 
the  risk. 

These  general  conclusions  of  fact  are  given  in  view  of  the  statute 
requiring  conclusions  of  fact,  and  in  the  course  of  this  opinion  the  evi- 
dence will  be  referred  to  more  in  detail. 

The  assignments  of  error  are  grouped  in  an  unusual  and  complex 
manner,  but  propositions  under  them  are  distinctly  presented,  and  to 
these  our  attention  will  be  directed  and  confined.  These  propositions 
contend  chiefly  for  the  questions  arising  on  the  evidence  and  involved 
in  the  finding  of  the  jury. 

It  appears  that  Dawson  was  a  carpenter  in  the  employ  of  Shields, 
who  had  the  contract  for  building  the  addition  to  the  Southwestern 
Insane  Asylum.  Appellant  was  his  subcontractor  for  the  construction 
of  the  cement  floors.  The  misfortune  occurred  on  the  second  floor  of 
the  north  wing.  That  floor  had  been  completed  so  far  as  the  work  of 
appellant  thereon  was  concerned,  and  some  weeks  before  the  accident 
had  been  turned  over  to  Shields  as  complete  for  him  to  prosecute  his 
work  thereon.  Shields  had  gone  there  with  his  men  and  materials,  had 
carried  up  the  walls  of  another  story,  and  the  next  floor  above  had  been 
constructed.  In  constructing  the  flooring  the  concrete  was  laid  between 
iron  joists  and  was  supported  by  scaffolding  or  centering  below,  until 
it  had  become  sufficiently  hardened  and  set.  The  supports  had  been 
removed  and  the  floor  appears  to  have  been  safe  when  delivered  over 
to  Shields,  and  he  had  used  it  to  work  thereon  in  carrying  up  the  walls 
and  in  erecting  the  supports  for  the  next  floor,  which  had  also  been 
put 'in  at  the  time  of  this  accident.  It  was  a  part  of  Shields'  work, 
under  his  contract  with  appellant  to  construct  the  scaffolding  or  cen- 
tering in  the  first  instance,  but  any  extra  work  was  to  be  done  by  appel- 
lant. It  was  an  understanding  between  Shields  and  appellant's  fore- 
man, Jester,  when  they  started  work,  that  Shields  would  give  him  the 
portion  of  the  building  he  was  working  on  until  he  (Jester)  told  him  it 
was  ready  to  go  on  to  work.  Under  the  floor  in  question  on  Thursday 
before  the  accident  (which  occurred  on  Saturday)  a  slight  crack  was 
observed  in  one  of  the  panels,  and  according  to  the  testimony  of  Jester, 
appellant's  foreman,  Shields  told  him  to  replace  that  panel  and  he  told 
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Shields  that  he  would.  Shields  testified  that  he  called  Jester's  atten- 
tion to  this  crack,  and  said:  'TTou  see  this  crack  here?"  Jester  said: 
^TTes,  I  have  noticed  that/'  Shields  said:  'TTou  will  have  the  same 
to  do  you  had  down  below,  and  when  Gk)rdon  (the  architect)  comes  he 
will  make  you  take  it  out.  Now  you  know  what  is  best  to  do  about  it. 
If  Mr.  Gordon  comes  and  finds  it  out  he  will  certainly  make  you  take 
it  out,  and  you  might  as  well  do  it  without  having  him  come  after  you," 
and  he  said,  "I  will  do  that  when  I  get  time."*  Under  the  contracts 
the  architect  (Gordon)  was  the  person  to  order  such  repairs  to  be  made, 
and  not  Shields.  This  conversation  took  place  on  Thursday,  and  the 
next  day  Jester  had  the  particular  panel  removed  and  replaced,  putting 
up  centering  under  it  to  sustain  it.  The  next  day  (Saturday)  Jester 
took  away  the  centering  to  use  the  lumber  for  some  other  purpose, 
leaving  the  freshly  repaired  panel  without  support,  and  after  this  was 
done.  Berry,  Shields'  foreman,  or  Shields,  at  the  request  of  the  super- 
intendent of  the  asylum,  sent  Dawson  and  another  employe,  Fuos,  to 
that  floor  to  board  up  an  open  doorway  that  had  been  left  between  this 
room  and  the  main  building  to  keep  the  wind  out  of  the  main  building 
where  the  inmates  of  the  institution  were.  The  repaired  panel  was 
right  at  this  door,  and  in  doing  this  work  the  panel  gave  way  under 
the  men  and  plaintiff  fell  into  the  lower  story  and  was  injured.  The 
injury  happened  very  soon  and  much  less  than  an  hour  after  Jester 
had  removed  the  centering  below  the  panel.  There  was  abundant  tes- 
timony showing  that  the  centering  had  not  been  allowed  to  remain  un- 
der the  new  panel  the  required  or  the  usual  time  nor  long  enough  to  al- 
low the  panel  to  become  hardened  and  safe  for  use.  It  was  shown  by 
evidence  that  at  the  time  of  this  accident  and  during  that  week  Shields 
had  his  carpenters  working  on  another  wing  of  the  building,  but  there 
was  testimony  that  during  the  week  a  few  days  before  the  accident  they 
had  been  working  on  this  floor  putting  strips  on  the  floor  to  nail  the 
wood  floor  to,  and  had  nailed  down  the  strips  except  at  the  west  end  of 
the  room  where  the  panel  was  situated,  leaving  that  part  of  the  work 
unfinished.  At  the  time  Jester  repaired  the  panel  Shields  with  his 
men  were  engaged  on  the  other  wing.  Fuos  testified  that  lots  of  times 
while  they  worked  on  the  south  wing  Berry  would  move  the  workmen  to 
other  parts  of  the  building.  It  appears  that  neither  Shields,  Berry, 
nor  Dawson  knew  that  Jester  had  undertaken  to  repair  the  panel. 

The  first  proposition  of  plaintiff  in  error  is :  "Dawson  had  no  right 
on  the  panel  through  which  he  fell  on  the  Saturday  of  the  accident." 

The  second  proposition  is  that  the  evidence  "shows  that  there  was  no 
duty  which  the  metal  con^any  owed  either  to  Dawson  or  to  the  public 
in  a  matter  whereof  Dawson  had  the  right  to  avail  himself." 

We  can  not  sustain  these  contentions.  The  floor  having  been  com- 
pleted and  delivered  to  Shields  for  the  purposes  of  the  further  con- 
struction of  the  building,  neither  Shields  nor  his  employes  could  be 
classed  as  trespassers  in  going  upon  that  floor  to  perform  any  work 
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necessary  or  expedient  to  be  performed  there.  And  to  employes  so  en- 
gaged appellant  owed  the  duty  of  due  care  in  respect  to  changes  or  repaiis 
it  might  make  in  respect  to  such  floor  affecting  its  safe  condition. 

The  third  proposition  is :  "The  injury  to  Dawson  was  not  the  proxi- 
mate result  of  replacing  the  panel  complained  of,  because  the  metal 
company  could  not  have  reasonably  anticipated  that  the  panel  would 
be  used  by  Dawson  at  the  time  and  in  the  manner  it  was,  before  it  had 
become  sufficiently  hardened  to  sustain  his  weight." 

According  to  testimony  before  the  jury,  the  panel  being  newly  placed 
and  the  support  taken  from  under  it  rendered  it  an  unsafe  place  for 
persons  to  go  upon,  and  was  practically  a  trap,  and  it  could  certainly 
have  been  foreseen  that  persons  going  upon  it  might  receive  injury. 
The  only  further  question,  it  seems  to  us,  is,  could  it  have  been  rea- 
sonably foreseen  or  expected,  under  the  circumstances,  that  Shields' 
men  might  be  put  to  work  there  before  the  necessary  time  had  elapsed 
for  this  panel  to  have  become  sufficiently  firm?  Beyond  the  mere  fact 
that  Shields  had  his  men  working  in  another  portion  of  the  building, 
there  was  no  foundation  for  the  theory  that  none  of  them  would  be  sent 
to  this  floor  for  any  purpose  during  such  period. 

There  is  nothing  in  the  evidence  beyond  that  fact  to  justify  appel- 
lant in  assuming  that  Shields'  men  would  not  return  to  perform  some 
work  in  that  room.  The  room  was  unfinished  in  many  respects.  The 
strips  had  not  all  been  laid ;  and  the  door  in  question,  which  led  through 
the  wall  into  the  main  building,  was  open  and  exposed  the  inmate^  of 
the  institution  to  the  weather,  which  was  inclement  at  the  time.  It 
depended  entirely  on  the  will  of  Mr.  Shields  or  his  foreman  Berry  to 
send  workmen  to  that  room.  Shields  testified  he  could  have  done  this 
at  any  time.  They  had  not  said  to  appellant  that  they  would  keep 
their  men  away  from  there,  or  keep  them  in  the  other  wing.  That  the 
work  done  on  this  door  was  done  at  the  request  of  the  asylum  super- 
intendent does  not  make  the  case  any  different  than  if  Shields  or  Berry 
had  foreseen  the  necessity  of  it  and  forestalled  the  request.  The  im- 
derstanding  between  Shields  and  Jester  to  the  effect  that  Jester  was  to 
have  the  part  of  the  building  he  worked  upon  until  such  time  as  he  in- 
formed shields  that  he  could  use  it,  evidently  had  no  application  after 
he  had  once  done  this,  unless  perhaps  Shields  knew  of  the  subsequent 
repairs  being  carried  on,  which,  as  will  be  shown  in  another  part  of  this 
opinion,  he  did  not.  It  is  a  significant  circumstance  in  connection 
with  the  propositions  under  consideration  that  Jester,  when  he  removed 
the  centering  from  under  this  panel,  went  upon  the  panel  and  tested  it, 
which  is  hardly  consistent  with  the  idea  that  he  had  no  reason  to  sus- 
pect that  Shields  and  his  men  would  not  go  upon  it  for  some  purpose 
incidental  to  his  work,  before  the  necessary  time  elapsed  for  it  to  be- 
come firm  enough  for  their  use.  Under  the  facts  and  circumstances 
we  think  the  jury  were  warranted  in  finding  that  by  the  exercise  of 
ordinary  care  appellant  could  have  reasonably  foreseen  that  the  em- 
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ployes  of  Shields  would  go  upon  the  panel  while  it  was  yet  dangerous 
to  do  so,  and  this  issue  was  fully  submitted.  What  is  here  said  prac- 
tically disposes  of  the  ninth  and  tenth  assignments  also. 

The  fourth  proposition  is:  "Dawson  went  upon  that  floor  before  it 
was  sufficient  to  sustain  him,  in  obedience  to  the  order  from  his  mas- 
ter.  The  knowledge  of  the  master  must  be  imputed  to  the  servant  so 
far  as  this  company  is  concerned.  The  danger  was  known  to  the  mas- 
^r,  hence  the  servant  can  not  recover  of  this  company.*' 

It  would  seem  that  there  is  some  conflict  in  the  testimony  of  Shields 
and  Jester  as  to  the  conversation  about  repairing  the  panel.  Accord- 
ing to  Jester's  version  Shields  directed  him  to  repair  it,  and  Jester  told 
him  he  would  do  it.  Prom  this  it  might  have  been  found  that  Shields 
should  have  expected  and  known  that  Jester  would  undertake  the  re- 
pair at  any  moment.  The  following  charge  was  requested  by  appellant 
and  refused:  "If  you  believe  from  the  evidence  that  Shields  Imew,  or 
by  the  use  of  ordinary  care  could  have  known,  that  the  panel  was 
freshly  laid  and  insufficient  to  sustain  the  weight  of  plaintifiE  and  Fuos, 
and  that  Shields,  the  employer  of  plaintiff,  in  person  or  through  his 
foreman  ordered  plaintiff  to  go  on  that  particular  panel  oh  the  day  of 
the  accident,  then  you  will  return  a  verdict  for  the  defendant."  We 
think  we  need  not  go  into  the  question  of  whether  or  not  the  negligence 
of  Shields  would  be  imputed  to  his  employe.  The  testimony  in  our 
opinion  was  not  such  as  would  warrant  the  inference  that  Shields  was 
charged  with  notice  of  the  dangerous  condition  of  the  panel.  That  he 
and  Berry,  his  foreman,  and  Dawson  had  no  actual  notice  of  it  is  cer- 
tain. No  one  had  been  notified  of  the  repair.  No  one  but  Jester  and 
his  foreman  appears  to  have  actually  known  of  it.  No  other  per- 
son was  shown  to  have  been  in  a  position  to  see  or  know  it.  And  it 
was  not  the  repairing  of  the  panel  that  constituted  the  danger.  As 
long  as  the  centering  remained  under  the  panel  it  was  safe.  It  WQg 
rendered  dangerous  by  the  premature  removal  of  the  centering,  which 
was  done  less  than  one  hour  before  plaintiff  went  there.  Shields,  if  he 
had  reasan  to  know  or  expect  that  the  panel  would  be  repaired  at  once, 
had  no  reason  to  know  or  suspect  that  the  necessary  centering,  which 
all  the  evidence  shows  was  required  to  remain  in  position  for  a  number 
of  days,  would  be  removed  as  it  was.  There  is,  in  our  opinion,  abso- 
lutely nothing  in  the  evidence  that  would  have  warranted  the  court  in 
submitting  to  the  jury  either  knowledge  or  constructive  knowledge  on 
the  part  of  Shields  of  the  danger  existing  by  reason  of  the  removal 
of  the  centering. 

The  next  proposition  is  that  *T)awson  assumed  the  risk  of  walking  on 
the  second  floor  then  in  course  of  construction."  All  the  evidence 
shows  that  Dawson  was  ignorant  of  the  danger,  "and  it  can  not  be  said 
that  the  danger  was  one  which  he  must  necessarily  have  become  ac- 
quainted with  in  the  prosecution  of  his  work. 

The  next  proposition  is:  "Dawson  knew  the  panel  had  been  put  in 
on  Friday  of  the  week  of  the  accident  and  saw  Jester  take  out  the  cen- 
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tering/^  There  is  absolutely  no  evidence  of  this.  It  seems  to  be  con- 
sidered by  appellant  that  it  devolved  on  plaintiff  to  show  by  his  teti- 
mony  that  he  did  not  know  that  the  panel  had  been  freshly  laid  and 
the  centering  taken  out.  We  need  not  stop  to  consider  on  whom  the 
burden  of  proof  rested  on  this  question.  The  evidence  was  sufficient  to 
show  that  plaintiff  was  ignorant  of  these  facts.  Plaintiff  may  not  have 
testified  in  terms  that  he  did  not  know  them.  But  what  was  shown 
was  this :  Plaintiff  testified  that  he  couldn't  tell  any  difference  between 
the  panel  that  fell  and  the  surrounding  panels.  The  danger  had  just 
been  created  by  the  removal  of  the  supports.  No  one  was  shown  to 
have  known  of  the  danger  but  Jester,  who  removed  then^  No  one  out- 
side of  him  was  shown  to  have  been  at  or  near  the  place  in  order  to 
have  obtained  knowledge  of  the  fact.  Jester  informed  no  one.  None 
of  Shields'  men  had  been  about  these  premises  up  to  the  time  plaintiff 
and  Fuos  were  sent  to  this  floor.  Certainly  under  this  testimony  it 
was  possible  for  the  jury  to  find  that  plaintiff  was  ignorant  of  the 
danger. 

By  the  eighth  assignment  of  error  it  is  contended  that  the  court  erred 
in  charging  the  jury  that  "if  defendant  was  guilty  of  negligence  in  re- 
spect to  said  panel,  and  such  negligence  was  the  proximate  cause  of 
plaintiff's  injury,  to  find  for  plaintiff,  in  that  the  undisputed  testimony 
shows  that  plaintiff  was  not  permitted  on  the  panel  for  at  least  72  to 
120  hours  (three  to  five  days)  after  it  was  laid,  whereas  he  went  upon 
it  within  36  to  48  hours  after  it  was  laid.  And  no  matter  whether  tJie 
material  was  defective  or  not,  defendant  at  least  had  the  right  to  the 
full  time  for  the  hardening  of  the  panel."  This  contention  might  pos- 
sibly have  had  some  applicability  to  the  floor  as  originally  laid  and  be- 
fore it  had  been  turned  over  to  Shields.  The  testimony  above  quoted 
evidently  has  reference  to  the  floors  before  completion  and  before  deliv- 
ery of  sam.e  to  Shields  as  complete. 

The  testimony  concerning  plaintiff's  suffering  and  injury  is  such  that 
we  can  not  pronounce  the  verdict  excessive. 


Writ  of  error  refused. 


Affirmed. 


J.  C.  Moore  v.  Missouri,  Kansas  &  Texas     vilway  Company 

OF  Texas. 

Decided  October  31,  1902. 

1.— Master  and  Servant— Assumed  Risk— Inspection— Patent  Defects— Charge. 

Where  the  only  defect  complained  of  as  causing  plaintiffs  injury  was  that 
the  lid  of  a  tool  box  on  a  locomotive  tender  was  prevented  by  the  tender  from 
going  far  enough  back  when  open  to  keep  it  from  falling,  and  plaintiff  saw  just 
how  far  the  lid  could  be  pushed  back  when  he  used  the  box  at  the  time  the  lid 
fell  on  his  head,  it  was  proper  for  the  court  to  charge  that  the  master  is  not 
liable  if  the  defect  was.  as  open  to  the  observation  of  the  employe  as  of  tiie 
master,  and  such  charge  did  not  tend  to  convey  the  idea  that  it  was  the  em- 
ploye's duty  to  inspect  for  defects. 
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8. — Same — ^Inspection — Charge. 

Where  the  court  had  charged  that  it  is  the  master's  duty  to  furnish  safe 
appliances  and  that  the  employe  has  the  right  to  assume  that  this  has  been 
done,  a  special  charge,  instructing  that  the  employe  is  not  required  to  inspect 
appliances  before  using  them,  was  properly  refused,  as  being  unnecessary. 

8.— Personal  Injury — ^Release— Evidence. 

Where  there  was  no  ambiguity  in  a  release  from  liability  for  knocking  out 
two  teeth  and  cutting  the  Up,  there  was  no  error  in  excluding  evidence  that  it 
was  not  then  known  that  there  were  other  injuries,  and  that  it  was  not  in- 
tended that  the  release  should  include  other  injuries. 

4. — Same — ^Harmless  Error. 

If  there  was  error  in  excluding  such  evidence,  it  was  harmless  where  the 
court  allowed  evidence  of  and  authorized  recovery  for  the  injuries  that  devel- 
oped after  the  release.  * 

5.— Jury— Misconduct— Verdict. 

In  a  case  wherein  plaintiff  claimed  that  he  was  injured  by  a  box  lid,  eighteen 
inches  wide,  falling  on  his  head,  evidence  to  the  effect  that  the  jury,  during  their 
deliberations,  experimented  with  a  plank  lid  eighteen  inches  wide  to  see  if  its 
fall  could  cause  such  an  injury,  did  not  show  such  misconduct  as  called  for  a 
new  trial. 
6.— Same — Affidavit  of  Juror  Impeaching  Verdict. 

Such  a  case  of  misconduct  is  not  of  that  extreme  character  wherein  it  is 
permissible  to  impeach  a  verdict  by  the  affidavit  of  one  of  the  jurors. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  Kice  Maxey. 

Hazelwood,  Smith  &  Tolbert  and  Oalloway  &  Templeton,  for  appel- 
lant. 

T.  8.  Miller  and  Head  &  Dillard,  for  appellee. 

RAINEY,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
against  appellant  on  an  action  brought  by  him  against  appellee  for 
damages  for  personal  injuries  to  him  alleged  to  have  been  caused  by 
the  negligence  of  appellee. 

Conclusions  of  Fact — Appellant,  at  the  time  of  the  injuries  com- 
plained of,  was  in  the  service  of  appellee  in  its  yard  and  shops  at 
Denison  in  the  capacity  of  tool  inspector.  His  duties  were  to  inspect 
the  tools  carried  by  the  defendant's  locomotives,  and  to  see  that  said 
tools  were  all  in  their  proper  places  and  were  in  proper  condition. 
Some  of  the  tools  were  carried  in  small  tool  boxes  on  the  front  part  of 
the  tenders,  but  the  heavier  tools,  such  as  frogs,  jacks,  and  heavy  chains, 
bars,  etc.,  were  kept  and  carried  in  a  long  box  constructed  on  the  rear 
end  of  the  tenders.  Appellant,  at  the  time  he  was  injured,  had  been 
in  this  department  of  the  service  only  one  day.  Prior  to  this  time  he 
had  been  working  for  appellee  for  about  eight  years  in  different  capaci- 
ties, but  never  before  as  tool  inspector. 

The  day  before  the  accident  appellee  sent  a  man  around  with  appel- 
lant to  show  him  what  tools  were  necessary  to  go  with  the  engine. 
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and  to  instruct  him  in  his  duties.     He  went  to  work  on  this  job 
on  December  1,  1900,  and  on  that  day  about  5 :30  o^clock,  while  he 
was  inspecting  the  tools  in  the  tool  box  on  the  rear  end  of  tender 
No.  Ill,  the  lid  of  the  box  fell  on  the  back  of  his  head  and  knoded 
his  head  down  on  the  edge  of  the  box  and  cut  his  lip,  crushed  some 
of  his  teeth,  and  caused  the  injuries  to  his  head  and  spine  of  whidi 
he  complains.     The  tool  boxes  of  all  the  engines  which  were  shotn 
to  appellant  when  he  was  instructed  as 'to  his  duties  on  the  prenow 
day  were  situated  on  the  top  of  the  tenders,  and  the  lids  of  all  such 
boxes  as  he  saw  opened  back  far  enough  to  prevent  them  from  fall- 
ing when  opened.     Engine  and  tender  No.  Ill  were  not  then  in  the 
yards,  and  appellant  never  saw  same  to  notice  them  until  he  weat 
to  inspect  the  tools  in  the  box  at  the  time  he  was  hurt.    This  box  iras 
situated  just  behind  the  tender.     It  was  made  of  iron  or  sheet  sted 
about  one-fourth  of  an  inch  thick;  was  about  six  or  seven  feet  long, 
was  about  one  foot  and  a  half  wide  and  about  a  foot  deep.    It  was  set 
crosswise  behind  the  tender  on  a  projection  of  the  tender  frame.   The 
lid,  which  was  of  the  same  material  as  the  box,  constituted  the  whole 
top  of  the  box.     It  was  fastened  to  the  top  of  the  box  with  hinges,  and 
when  closed  it  sloped  to  the  front  so  as  to  turn  water.     It  was  about 
eighteen  inches  wide.     Its  weight  was  variously  estimated  by  the  kt- 
eral  witnesses  at  from  60  to  125  pounds.     The  box  was  set  so  close  to 
the  tender  that  when  the  lid  was  opened  back  against  the  tender  it 
stood  almost  perpendicular.     There  were  no  means  provided  to  fasten 
it  80  as  to  keep  it  from  falling  when  opened. 

Appellant,  after  inspecting  tools  all  day,  came  to  this  box  about 
5 :30  in  the  evening,  raised  the  lid  and  pushed  it  back  against  the  ten- 
der as  far  as  it  would  go,  and  bent  over  the  box  to  inspect  the  took 
While  doing  this  the  lid  fell  on  the  back  of  his  head  and  inflicted  the 
injuries  of  which  he  complains.  The  tools  which  he  was  required  to 
inspect  were  heavy,  and  he  had  to  use  both  hands  to  move  them  so  that 
he  could  inspect  them.  He  had  never  before  had  any  experience  in 
handling  these  boxes,  and  he  was  given  no  instructions  as  to  how  thej 
should  be  handled.  It  was  not  a  part  of  his  duty  to  inspect  the  boxes. 
That  duty  devolved  upon  the  engine  and  tender  inspector.  Appellant 
testified :  *T[  went  around  to  inspect  the  tools  on  this  engine  (No.  111). 
It  was  standing  in  the  roundhouse  and  I  think  the  electric  lights  were 
burning.  I  took  my  key  and  imlocked  it.  It  was  just  an  iron  box  like 
the  ones  that  are  up  on  top  of  the  engine.  A  man  could  see  it  and  look 
it  over.  It  was  just  setting  on  the  back  of  the  tender  there.  There 
is  a  kind  of  a  piece  that  extends  out  about  on  a  level  with  the  bottom 
of  the  box,  and  when  I  unlocked  the  box  I  got  up  on  that,  doubled  up 
like,  and  opened  the  lid  of  the  box.  I  pushed  it  back  as  far  as  the  tank 
would  let  it  go  and  stooped  over  to  examine  the  tools;  went  to  work 
inspecting  the  tools,  and  the  lid  fell  on  my  head.  The  lid  was  stand- 
ing almost  straight  up,  and  fell  and  hit  me  on  the  head." 
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Q.  "Now,  when  you  pushed  it  back  against  the  tank,  how  did 
itgor 

A.     "Stood  almost  straight  up." 

Q.    "Why  didn't  it  go  back  further?" 

A.  "Why,  the  tank  wouldn't  let  it  go  any  further — ^just  as  far  as  it 
would  go." 

Q.     *T)id  you  try  to  push  it  any  further?" 

A.     "I  could  not  push  the  tank  further,  anything  like  that." 

Q.  ^Tou  pushed  it  back  as  far  as  you  could,  and  when  you  saw  you 
couldn't  push  it  back  any  further,  then  you  bent  down  and  went  to  work, 
did  you?" 

A.    "Yes,  sir." 

Q.  "And  it  was  so  nearly  straight  up  that  it  would  not  stand  and 
it  fell  and  hit  you,  is  that  right?" 

A.    "Yes,  thaf  s  right.     It  fell.     It  waa,  about  straight." 

Q.     ^'Why  did  you  try  to  get  it  further  back,  Mr.  Moore?" 

A.  "I  just  pushed  it  back  as  far  as  it  would  go  until  it  hit  the  tank. 
I  wanted  to  open  it." 

Q.  ^'But  you  tried  to  push  it  even  further;  then  you  could  not  do  it 
on  account  of  the  tank?" 

A.  "I  could  see  it  against  the  tank,  just  pushed  it  back  and  it  hit 
the  tank." 

Q.  *^ou  could  see  it — ^you  saw  it  was  useless  to  try  to  push  it  any 
further,  did  you?" 

A.     ^TTes,  sir;  I  guess  so." 

Immediately  after  receiving  the  injuries  complained  of  appellant 
was  sent  by  the  roundhouse  foreman  to  the  company's  physician,  who 
dressed  his  lip  and  extracted  the  broken  teeth.  He  then  went  home, 
and  after  a  few  days  he  seemed  to  get  over  his  injuries  to  some  extent, 
and  on  the  10th  day  of  December,  1900,  he  went  back  to  work  for  de- 
fendant, taking  his  old  job  as  engine  watchman  again.  Before  going 
to  work  he  signed  a  release  of  the  injuries  to  his  lip  and  teeth.  By  the 
terms  of  the  release  same  was  restricted  to  these  injuries.  He  received 
no  consideration  whatever  for  executing  this  instrument.  He  never 
read  it,  and  did  not  know  its  contents  when  he  signed  it.  Neither  did 
he  then  know  that  he  had  been  seriously  injured  by  the  blow  on  the 
back  of  his  head.  His  head  hurt  him  some,  but  Dr.  Acheson,  the  com- 
pany's physician,  told  him  that  would  soon  wear  off,  and  he  believed 
and  relied  on  the  doctor's  statement,  and  went  back  to  work.  He 
worked  there  until  the  morning  of  the  26th  of  that  month,  when  he 
went  home  and  took  to  his  bed,  and  for  some  time  his  suffering  was 
intense.  In  about  two  weeks  paralysis  developed,  and  he  has  been  prac- 
tically helpless  ever  since.  The  evidence  is  conflicting  as  to  the  extent 
of  his  injuries,  but  it  is  ample  to  sustain  a  finding  that  his  injuries  are 
permanent,  and  that  he  is  totally  disabled  by  reason  thereof. 
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Conclusions  of  Law, — The  appellant  complains  of  the  third  para- 
graph of  the  court's  charge  wherein  the  jury  were  instructed  that  "a 
railway  company  is  not  liable  to  its  employes  for  injuries  resultiiig 
from  obvious  or  patent  defects  in  tools  or  appliances  with  which  tbej 
are  furnished  to  discharge  their  duties,  that  is,  defects  which  are  as 
open  to  the  observation  of  the  employe  as  to  the  company;  and  in  such 
case  the  employe  assumes  the  risks  incident  to  the  use  of  said  defectiTe 
tools  or  appliances/'     Also  of  that  portion  of  the  seventh  paragraph 
of  the  charge  wherein  the  jury  were  instructed  that  if  the  defects,  if 
any,  "were  as  open  to  the  observation  of  plaintiff  as  they  were  to  de- 
fendant, then  plaintiff  could  not  recover/'    The  third  paragraph  was 
stating  a  proposition  of  law.     The  seventh  paragraph  was  applying  the 
law  to  the  facts,  and  is  as  follows :     'T^f  you  believe  from  the  evidence 
that  the  box,  in  the  manner  in  which  it  was  constructed,  was  reasonably 
safe  to  enable  the  plaintiff  to  discharge  his  duties  as  tool  inspector  with 
a  reasonable  degree  of  safety,  or  if  you  believe  from  the  evidence  that 
defendant  exercised  ordinary  car  to  furnish  a  box  and  appliances  rea- 
sonably safe  for  use  by  plaintiff  in  the  discharge  of  his  duties,  or  if 
you  believe  from  the  evidence  that  the  injuries,  if  any,  received  bj 
plaintiff,  resulted  from  one  of  the  risks  ordinarily  incident  to  the  busi- 
ness in  which  he  was  engaged,  you  will  find  for  the  defendant    Or  if 
you  believe  from  the  evidence  that  the  box  was  defectively  constructed 
and  was  not  reasonably  safe  to  enable  plaintiff  to  discharge  the  duties 
of  his  employment  with  reasonable  degree  of  safety,  but  you  further 
believe  from  the  evidence  that  the  defects,  if  any,  in  the  construction 
of  said  box,  the  position  of  the  lid  when  opened,  and  the  danger  to  be 
expected  from  the  falling  of  the  lid  of  said  box,  were  as  open  to  the  ob- 
servation of  plaintiff  as  they  were  to  the  defendant,  or  if  you  believe 
from  the  evidence  that  the  plaintiff,  in  the  discharge  of  his  duties  as 
tool  inspector,  in  opening  the  lid  of  the  box  and  making  the  inspec- 
tion of  the  tools  therein,  failed  to  exercise  such  degree  of  care  as  an 
ordinarily  prudent  person  would  have. exercised  under  the  same  or  sim- 
ilar circumstances,  and  thereby  caused  or  contributed  to  cause  his  in- 
juries, if  any,  you  will  find  for  the  defendant."    The  particular  parts 
of  the  charge  complained  of  are  those  where  the  court  told  the  juiy 
that  the  company  would  not  be  liable  if  the  defects  were  as  open  to  the 
observation  of  the  employe  as  to  the  company.     It  is  contended  that 
the  language  used  by  the  court  was  calculated  to  lead  the  jury  to  belieTC 
that  it  was  the  duty  of  appellant  to  have  inspected  the  box  to  ascertain 
that  it  was  free  from  defects,  otherwise  he  assimied  the  risk,  and  could 
not  recover  for  injuries  resulting  from  defects  that  he  coidd  by  ordi- 
nary care  have  discovered.     It  is  also  contended  that  a  knowledge  of 
the  defect  does  not  necessarily  carry  with  it  a  knowledge  of  the  dan- 
ger.    That  a  servant  may  have  knowledge  of  a  defect,  or  is  chai^ 
with  knowledge  of  it  because  obvious,  but  if  ignorant  of  the  danger 
incident  to  and  attending  the  defect,  he  is  not  precluded  from  ^ecoTe^ 
ing  damages  incurred  by  reason  of  such  defect. 
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In  the  case  of  Eailway  v.  French,  86  Texas,  96,  the  negligence  charged 
was  that  the  foreman,  Collins,  placed  a  heavy  piece  of  timber  on  the 
ground,  and  caused  a  ditch  to  be  dug  too  close  to  it,  from  which  cause 
the  dirt  caved  and  caused  the  timber  to  fall  on  plaintiff.  The  court 
held  it  was  error  to  refuse  a  charge  asked  by  defendant  as  follows :  "If 
the  danger  to  be  expected  from  the  caving  of  the  bank  was  as  open  to 
the  observation  of  French  as  it  was  to  the  foreman,  Collins,  then  plain- 
tiff can  not  recover,  because  in  such  case  French  assumed  the  risk  of 
being  injured  by  the  caving  of  the  bank.^^  The  court  quotes  with  ap- 
proval from  Eailway  v.  Lempe,  59  Texas,  22,  as  follows:  "Where  the 
servant  has  equal  knowledge  with  the  master  of  the  danger  incident  to 
the  work,  he  takes  the  risk  on  himself  if  he  goes  on  with  it ;"  and  fur- 
ther on  in  the  discussion  the  court  says  that  French  "was  bound  to  take 
notice  of  the  operation  of  the  ordinary  laws  of  nature  that  brought 
about  the  result." 

The  charge  here  complained  of  was  not,  in  our  opinion,  calculated 
to  impress  the  jury  with  the  idea  that  it  was  the  duty  of  plaintiff  to 
make  an  inspection  of  the  box  for  defects.  While  the  charge  might  not 
be  proper  under  some  circimistances,  we^  think  under  the  facts  of  this 
case  the  charge  was  not  error.  There  was  no  complication  in  the  con- 
struction of  the  box.  There  was  no  secret  or  hidden  defect  that  was 
not  open  to  observation.  The  only  defect  claimed  was  that  the  tender 
would  prevent  the  box  lid  from  going  far  enough  back,  when  open,  to 
keep  it  from  falling.  The  testimony  of  plaintiff  shows  that  he  saw  and 
observed  the  extent  to  which  the  lid  could  be  pushed  back,  and  that 
when  pushed  back  to  the  tender  it  was  about  straight.  Its  position  was 
as  open  to  him  as  it  could  have  been  to  the  defendant.  Common  intel- 
ligence and  observation  teach  that  a  box  lid  in  that  position  is  liable  to 
fall.  Such  is  the.  operation  of  the  laws  of  nature,  of  which  plaintiff  is 
bound  to  take  notice. 

The  appellant  complains  of  the  action  of  the  court  in  refusing  to 
give  a  special  charge  to  the  effect  that  the  law  did  not  require  plaintiff 
to  inspect  the  appliances  furnished  him  before  using  same.  The  court 
in  its  main  charge  instructed  the  jury  as  to  the  duty  of  the  railway 
company  to  furnish  safe  appliances,  and  that  plaintiff  had  the  right  to 
assxune  that  such  duty  had  been  complied  vsrith.  This  was  sufficient 
under  the  circumstances,  and  the  court  did  not  err  in  refusing  the  said 
requested  charge. 

There  was  no  error  in  the  court  refusing  to  give  appellant^s  re- 
quested charge  relating  to  the  company's  duty  to  warn  appellee  of  the 
danger  incident  to  the  work  assigned,  because,  in  our  opinion,  such  a 
charge  was  not  called  for  by  the  facts  of  this  case. 

Other  assignments  of  error  are  urged  against  the  charge  of  the  court, 
but  we  think  the  law  was  fairly  presented  to  the  jury,  and  such  assign- 
ments are  overruled. 

Soon  after  the  injury  plaintiff,  for  a  valuable  consideration,  executed 


272  30  Texas  Civil  Appeals  Eeports. 

a  release  to  the  company  for  certain  injuries  sustained,  to  wit,  knock- 
ing out  two  upper  teeth,  and  cutting  his  lip.  This  release  was  offered 
in  evidence  by  appellee.  Plaintiff  offered  to  testify  that  at  the  time 
he  executed  the  release  he  did  not  understand  that  he  was  injured  other 
than  as  specified  in  said  release,  and  none  other  was  considered  by  the 
parties,  and  was  not  intended  to  be  included  in  said  release.  Upon  ob- 
jection this  testimony  was  not  admitted,  and  the  action  of  the  court  in 
excluding  same  is  assigned  as  error.  There  was  no  error  in  excluding 
this  evidence.  There  was  no  ambiguity  about  the  contents  of  the  re- 
lease. It  specified  certain  injuries,  and  was  sufficiently  explicit  to  show 
the  intention  of  the  parties.  The  court  admitted  testimony  as  to  the 
injuries  that  developed  after  the  release  was  signed  and  not  then  known, 
and  instructed  the  jury  that  such  injuries  might  be  considered  in  esti- 
mating the  damages  in  the  event  they  found  for  the  plaintiff.  Besides, 
plaintiff^s  counsel  stated  to  the  court  "that  in  view  of  the  release  in- 
troduced in  evidence,  they  would  make  no  claim  on  this  trial  for  the 
injuries  to  plaintiff^s  lips  and  to  his  teeth.''  Under  these  conditions 
we  are  unable  to  see  that  any  injury  resulted  to  plaintiff,  if  in  any  event 
said  testimony  was  admissible. 

One  of  the  grounds  urged  for  a  reversal  is  the  alleged  misconduct 
of  the  jury  after  retiring  to  consider  of  their  verdict.  This  ground  was 
presented  in  the  motion  for  a  new  trial  and  supported  by  the  affidavits 
of  a  deputy  sheriff,  a  bailiff,  and  one  of  the  jurors.  Blalock,  the  deputy 
sheriff,  swore  in  substance  that  he  was  in  attendance  on  said  court; 
that  while  the  jury  were  considering  their  verdict  one  of  the  jurors 
opened  the  door  and  requested  him  to  furnish  them  with  a  rule  with 
which  to  mark  some  measurements;  that  he  obtained  a  strip  of  lumber 
and  tendered  it  to  said  jury,  but  was  informed  that  they  did  not  need 
it,  as  they  had  already  obtained  a  rule.  That  while  the  juror  was  talk- 
ing to  him  the  door  of  the  jury  room  was  open,  and  he  saw  one  of  the 
jurors  have  in  his  possession  in  said  room  a  piece  of  plank  about  two 
feet  or  two  and  a  half  feet  long  and  about  fourteen  inches  wide,  which 
looked  like  a  back  of  a  picture  frame;  that  same  was  a  light  piece  of 
timber.  One  of  the  jurors  remarked,  referring  to  said  plank,  "That 
will  do.''  Sale,  who  was  bailiff  for  the  grand  jury,  swore  that  while 
the  jury  in  this  case  were  deliberating  on  the  verdict,  one  of  the  jurors 
opened  the  door  and  called  for  a  deputy  sheriff.  He  answered  the  call, 
and.  was  informed  that  a  rule  was  desired  with  which  to  make  some 
measurements.  He  procured  one  and  gave  it  to  the  jury.  After  the 
verdict  was  returned  he  went  into  the  jury  room,  got  the  rule,  and  re- 
turned it  to  the  place  where  he  had  obtained  it. 

Dodson,  one  of  the  jurors,  swore :  "That  after  the  jury  had  received 
the  charge  of  the  court,  and  while  they  were  deliberating  on  their  ver- 
dict, they  stood  at  first  eight  for  the  plaintiff  and  four  for  the  defend- 
ant. That  during  their  deliberation  they  procured  a  rule  about  eigh- 
teen inches  long,  that  was  furnished  to  them  at  their  request  by  Deputy 
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Sheriff  Sales.  That  they  also  procured  a  box  lid  which  was  about 
eighteen  inches  wide,  with  which  they  made  some  experiments  in  the 
jury  room  in  order  to  demonstrate  whether  or  not  plaintiff  could  have 
been  struck  on  the  head  as  he  claimed  to  have  been.  TLit  after  mak- 
ing such  experiments  six  of  the  jurors  who  had  theretofore  been  for 
plaintiff  voted  in  favor  of  finding  a  verdict  for  defendant.  That  this 
affiant  was  still  unsatisfied,  but  after  seeing  a  similar  box  in  the  Cotton 
Belt  yards  in  the  city  of  Sherman,  as  he  came  from  home  to  town,  and 
after  inspecting  same,  consented  to  render  a  verdict  in  favor  of  defend- 
ant, and  the  verdict  was  thus  rendered.  But  he-  further  says  that  see- 
ing said  box  and  inspecting  same  did  not  cause  him  to  consent  to  the 
verdict." 

It  seems  to  -be  the  settled  rule  in  this  State  that  the  aflBdavits  of 
jurors  will  not  be  heard  to  impeach  their  verdict,  except  in  extreme 
cases,  and  this  case  in  our  opinion  is  not  within  the  exception.  Mason 
V.  Russell,  1  Texas,  721;  Boetga  v.  Landa,  22  Texas,  105;  Johnson  v. 
State,  27  Texas,  758;  Bruman  v.  State,  33  Texas,  266;  Davis  v.  State, 
43  Texas,  189. 

Eliminating  the  affidavit  of  juror  Dobson,  the  affidavits  of  Blalock 
and  Sales  do  not  show  such  misconduct  as  required  a  reversal  of  the 
judgment. 

There  are  other  errors  assigned,  but  none  show  material  error,  and 
the  judgment  is  affirmed. 

Affirmed, 
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Decided  October  31,  1902. 

1. — ^Judgment — ^Foreclostire  of  Liens — Finality — ^Motion  to  Reform. 

W^ere,  in  an  action  to  foreclose  liens  on  certain  property,  a  decree  was  en- 
tered which  fixed  the  amount  and  class  of  the  claims  of  all  parties  and  directed 
a  sale,  it  was  final  as  to  amount  and  class,  where  not  appealed  from,  though  it 
reserved  the  power  in  the  court  or  judge  "to  modify  the  time,  terms,  and  con- 
ditions of  the  sale  in  term  time  or  vacation,  and  to  alter  or  amend  the  same  as 
the  court  may  deem  best." 

2. — Same — ^Motion  for  New  Trial — ^Plea  of  Intervention. 

Where  in  an  action  to  foreclose  liens  on  defendant's  property,  certain  lienors  , 
filed  a  motion  or  petition  in  intervention  seeking  to  "construe  or  reform"  the 
decree,  which  fixed  the  amount  and  class  of  the  liens  and  directed  a  sale,  such 
pleading  came  too  late  as  a  motion  for  new  trial  where  not  filed  at  the  term  of 
court  at  which  the  judgment  was  rendered  thus  sought  to  be  set  aside. 

3. — Same. 

Where  such  motion  and  petition  in  intervention  failed  to  show  any  reason- 
able excuse  for  the  failure  of  the  parties  so  pleading  to  appeal  from  the  judg- 
ment of  foreclosure,  they  were  insufiicient  as  an  equitable  suit  to  set  aside  the 
judgment. 

Appeal  from  the  District  Court  of  Brazoria  County.     Tried  below  be- 
fore Hon.  Wells  Thompson.  ' 
Vol.  30  Civil— 18. 
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A.  E.  Masierson  and  John  E.  Linn,  for  appellants. 
FranJc  Andrews,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellee  brought  this  suit 
against  the  Velasco  Terminal  Railroad  Company  for  himself  and  others 
to  recover  upon  claims  due  by  the  defendant  and  to  foreclose  liens  upon 
its  property  given  to  secure  said  claims.  In  accordance  with  the  prayer 
of  plaintiif's  petition  the  court  appointed  a  receiver  who  took  charge  of 
the  property  of  the  defendant  and  administered  same  under  the  direction 
of  the  court.  On  the  23d  day  of  July,  1900,  a  decree  was  rendered  in 
this  suit  fixing  the  amount  and  status  of  the  claims  of  all  parties  and 
directing  a  sale  of  the  property.  The  appellants  who  hold  claims  for 
services  rendered  the  receiver  in  the  management  of  the  property  were 
parties  to  this  decree,  and  their  claims  with  a  number  of  others  were  by 
the  decree  placed  in  class  A  and  given  a  first  lien  upon  the  proceeds  of 
said  sale.  The  court  fixed  the  upset  price  at  which  the  propert}'  should 
be  sold  at  $50,000,  which  amount  was  in  excess  of  the  total  of  all  the 
claims  enumerated  in  class  A.  This  decree  is  in  the  usual  form  of  final 
decree  of  foreclosure  in  cases  of  this  character,  and  contains  the  fol- 
lowing : 

"The  said  sale  shall  be  at  public  auction  to  the  highest  and  best  bidder 
for  cash  at  the  courthouse  door  at  the  courthouse  of  Brazoria  County,  in 
Angleton,  Texas,  said  Brazoria  County  being  the  county  in  which  the 
real  estate  and  other  property  of  said  railway  company  is  situated.  Said 
sale  shall  be  made  between  the  hours  of  10  o'clock  a.  m.  and  4  o'clock  g. 
m.  on  the  first  Tuesday  in  the  month  of  September,  A.  D.  1900,  it  being 
the  fourth  day  of  such  month,  or  on  the  day  to  which  said  master  com- 
missioner may  adjourn  the  sale,  or  on  such  day  as  may  be  hereafter  fixed 
by  further  order  of  the  court,  or  by  the  judge  of  this  court,  the  right  and 
power  being  herein  and  hereby  expressly  reserved  to  this  court,  or  the 
judge  thereof,  either  in  term  time  or  vacation,  to  enter  any  order  deemed 
necessary  by  this  court  to  postpone  said  sale  to  any  future  day,  and  to 
modify  the  time,  terms,  and  condition  of  said  sale,  and  change  the  same 
and  alter  or  amend  the  same  in  any  manner  as  this  court  or  the  judge 
thereof  in  term  time  or  in  vacation  may  deem  to  the  best  interest  of  all 
concerned,  and  said  master  commissioner  making  such  sale  may  person- 
ally, or  by  some  person  designated  by  him  to  act  in  his  name  and  by  his 
authority,  adjourn  said  sale  from  day  to  day  or  week  to  week,  or  month 
to  month,  or  otherwise,  without  further  advertisement,  when  authorized 
in  writing  so  to  do  by  the  judge  of  this  court." 

"It  is  further  ordered,  adjudged,  and  decreed  that  any  party  to  this 
cause,  and  also  any  intervening  petitioner  who  has  duly  filed  or  who 
may  duly  file  his  petition  herein,  and  also  the  receiver,  may  at  any  time 
apply  to  this  court  for  further  relief  at  the  foot  of  this  decree,  as  well  as 
for  such  modification  thereof  in  respect  to  the  terms  and  condition  of  the 
said  sale,  or  as  to  the  reserve  questions  pertaining  to  the  distribution  of 
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the  proceeds  thereof,  or  in  respect  to  any  remedial  matter  which  may 
effect  the  rights  of  any  of  the  parties  to  this  cause,  or  in  respect  to  any 
reserve  matter  as  may  be  just  and  proper." 

Appellants  did  not  except  to  this  decree  and  no  appeal  was  taken 
therefrom  by  them.  On  the  15th  day  of  February,  1901,  H.  Masterson, 
an  owner  of  a  claim  for  $2750  which  by  said  decree  had  been  placed  in 
class  A  with  the  claims  of  these  appellants,  presented  a  motion  to  the 
court  asking  that  .the  upset  price  of  $50,000  fixed  by  the  decree  be  re- 
moved. On  the  same  day  the  court  granted  this  motion  and  entered  an 
order  removing  the  upset  price  and  ordering  the  property  sold  for  the 
best  price  obtainable.  No  report  of  this  sale  appears  in  the  record,  but  the 
decree  of  the  court  confirming  the  sale,  which  was  entered  on  the  20th 
day  of  June,  1901,  recites  that  in  pursuance  of  the  final  decree  entered  on 
July  23,  1900,  and  the  order  of  February  15,  1901,  the  property  was  sold 
on  the  7th  day  of  May,  1901,  after  notice  as  required  by  said  decree. 
The  amount  realized  by  this  sale  was  $28,500.  No  objection  was  made 
by  appellants  to  the  confirmation  of  the  sale  and  no  appeal  was  taken 
from  the  decree  of  confirmation.  On  May  18,  1901,  appellant  K.  C.  Duff 
filed  a  motion  "to  construe  or  reform"  the  decree  of  July  23,  1900,  and 
the  supplemental  decree  of  February  15,  1901."  On  May  28,  1901,  a 
similar  motion  was  filed  by  the  other  appellants.  These  motions  allege 
that  in  said  decree  of  July  23,  appellants'  claims  were  not  given  the 
preference  to  which  they  were  entitled  by  law,  but  that  other  claims  of 
inferior  dignity  were  placed  in  class  A  with  appellants  and  given  an 
equal  lien  on  the  proceeds  of  the  sale  of  the  property;  that  the  upset 
price  fixed  by  said  decree  at  which  said  property  should  be  sold  was  in 
excess  of  the  total  amount  of  all  claims  placed  by  said  decree  in  class  A, 
and  therefore  they  did  not  then  except  to  said  decree ;  that  since  the  ren- 
dition of  said  decree,  to  wit,  on  the  15th  of  February,  1901,  the  court 
had,  without  notice  to  them,  entered  an  order  amending  said  decree  and 
removing  the  upset  price,  and  that  under  this  amended  decree  the 
property  has  been  sold  and  the  proceeds  of  such  sale  are  insufficient  to 
pay  more  than  60  per  cent  of  the  claims  in  class  A,  wherefore  they  pray 
that  the  decree  of  July  23d  be  so  modified  and  altered  as  to  give  their 
claims  a  preference  lien  over  all  other  claims  in  said  class  A.  On  the  3d 
day  of  September,  1901,  all  of  the  appellants  except  K.  C.  Duff  filed  a 
petition  in  intervention  more  fully  setting  out  the  facts  alleged  in  their 
motion  of  May  18,  1901,  and  praying  for  the  relief  sought  in  that 
motion.  These  motions  and  the  petition  in  intervention  were  heard  by 
the  court  on  September  19,  1901,  when  said  motions  were  overruled  and 
appellants'  plea  in  intervention  dismissed.  From  these  orders  of  the 
court  this  appeal  is  prosecuted. 

We  think  the  decree  of  July  23,  1900,  in  so  far  as  it  fixed  the  rights 
of  the  parties  thereto  in  regard  to  the  amount  of  their  respective  claims 
and  the  classification  of  said  claims  with  reference  to  the  order  in  which 
they  should  be  paid,  was  final,  and  appellants  not  having  appealed  from 
said  decree  are  conclusively  bound  thereby.    The  reservations  in  the  de- 
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cree  of  authority  in  the  court  to  change  or  modify  the  same  applies  only 
to  remedial  matters  affecting  the  method  of  its  execution  and  to  sudi 
matters  as  are  expressly  reserved  by  the  terms  of  the  decree. 

The  trial  couri;  certainly  did  not  intend  by  such  reservations  to  destroy 
the  force  and  effect  of  the  decree  as  a  final  adjudication  of  the  respectiye 
rights  and  interests  of  the  parties,  and  no  such  forced  construction  should 
be  placed  upon  the  recitals  authorizing  changes  and  modifications  in  the 
decree. 

The  motions  and  petition  in  intervention  filed  by  appellants  in  the 
court  below  were  in  effect  applications  for  a  new  trial,  and  were  properly 
overruled  and  dismissed.  If  considered  as  motions  for  new  trial  under 
the  statute  the  couri;  below  was  without  jurisdiction  to  enteri:ain  them, 
because  they  were  not  filed  at  the  term  of  courii  at  which  the  judgment 
sought  to  be  set  aside  was  rendered ;  and  if  regarded  as  an  equitable  suit 
to  set  aside  the  judgment  they  were  insufficient  in  that  they  failed  to 
show  any  reasonable  excuse  for  appellants'  failure  to  exercise  their  right 
of  appeal  from  said  decree.  No  fraud,  accident,  or  mistake  was  alleged 
in  the  procurement  of  the  decree,  and  no  facts  are  shown  which  call  for 
the  exercise  of  the  equity  powers  of  the  courii.  Overi;on  v.  Blum,  50 
Texas,  423 ;  Johnson  v.  Templeton,  60  Texas,  238 ;  Harris  v.  Musgrare, 
73  Texas,  18;  Merrell  v.  Roberis,  78  Texas,  28;  Luther  v.  Telegraph 
Co.,  60  S.  W.  Rep.,  1026. 

The  judgment  of  the  couri;  below  is  affirmed. 

Affirmed. 


Prank  Mason  v.  B.  Adoue. 

Decided  October  31,  1902. 

Anti-Trust  Statute— Penalty— Liquidated  Damages. 

The  Act  of  May  25,  1899,  prohibiting  pools,  trusts,  and  monopolies,  author- 
izing prosecutions  against  them  and  the  recovery  back  of  any  money  paid  to 
such  a  company  or  corporation  so  unlawfully  transacting  business,  provides  for 
a  penalty,  and  not  liquidated  damage,  so  that  the  right  of  action  dies  with  the 
corporation. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Robt.  M.  Franklin. 

R,  H.  &  Alice  S,  Tieman,  for  appellant. 

James  B.  &  Chas.  J.  Stuhhs,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellant, 
Frank  Mason^  against  the  Galveston  Brewing  Company,  a  corporation 
organized  under  the  laws  of  Texas  for  the  manufacture  and  sale  of  beer 
and  ice,  and  against  the  members  of  its  board  of  directors. 
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Appellant  alleged  the  corporate  existence  of  the  defendant,  its  active 
engagejnent  in  the  manufacture  and  sale  of  beer  and  ice.  That  it  had 
engaged  with  other  persons  in  the  formation  of  a  pool  trust  or  combina- 
tion in  restraint  of  trade  in  the  articles  manufactured  by  it.  That  dur- 
ing the  period  of  its  membership  in  the  trust  and  combination  alleged, 
appellant  had  purchased  large  quantities  of  beer  from  the  concern  for 
which  he  had  paid  the  sum  of  $12,500,  which  sum  he  sought  to  recover 
against  the  concern  under  section  12  of  the  Act  of  May  25,  1899.  By 
an  amendment  appellant  alleged  that  since  the  institution  of  his  suit  the 
defendant  at  the  suit  of  the  State  had  been  adjudged  guilty  of  violations 
of  the  act,  large  penalties  recovered  against  it,  and  its  charter  revoked. 
That  upon  the  revocation  of  its  charter  its  property  remained  in  the 
hands  of  its  board  of  directors  in  trust  for  its  creditors  and  stockholders, 
and  the  directors  were  named  as  defendants  and  judgment  asked  against 
them. 

The  pleadings  are  voluminous  and  for  that  reason  are  not  set  out  at 
length,  the  statement  of  their  substance  being  deemed  sufficient  for  the 
purposes  of  this  opinion.  The  defendants  by  special  exception  ques- 
tioned the  sufficiency  of  the  petition  on  the  ground  that  it  appeared 
^therefrom  that  the  suit  was  for  the  recovery  of  a  penalty,  and  that  such 
an  action  could  not  survive  the  demise  of  the  cprporation,  and  as  that 
fact  also  appeared  from  plaintiff's  allegations  his  suit  should  be  dis- 
missed. 

This  exception  was  sustained  by  the  trial  court,  and  plaintiff  refusing 
to  amend,  the  court  entered  a  judgment  of  dismissal.  From  that  judg- 
ment comes  this  appeal. 

Upon  the  question  thus  presented  appellant  contends  that  his  suit  is 
Bot  for  a  penalty,  but  for  liquidated  damages  for  a  wrong  to  his  property 
rights  suffered  at  the  hands  of  the  guilty  corporation,  and  that  in  hold- 
ing otherwise  the  trial  court  erred. 

The  able  briefs  and  arguments  presented  by  counsel  representing  the 
parties  to  this  action,  both  upon  this  and  the  constitutional  question 
(which  is  also  made),  disclose  much  patient  labor  and  research  and 
have  been  read  by  this  court  with  much  interest.  In  our  view  of  the  case, 
however,  a  disposition  of  the  question  first  presented  will  determine  this 
appeal,  and  it  would  serve  no  useful  purpose  to  take  up  the  other  ques- 
tions or  to  enter  into  an  extended  discussion  of  the  one  which  we  pro- 
pose to  treat. 

It  is  conceded  that  if  the  action  is  to  recover  a  penalty,  the  right  to  re- 
cover did  not  survive  the  demise  of  the  corporation.  Whether  the  suit  is 
of  this  nature  must  be  determined  by  the  purpose  of  the  Legislature  as 
diclosed  by  the  language  of  the  act  under  which  the  right  is  asserted. 
The  act  in  question  was  approved  May,  25,  1899,  and  has  the  following 
caption : 

"An  act  to  prohibit  pools,  trusts,  monopolies,  and  conspiracies  to  con- 
trol business  and  prices  of  articles ;  to  prevent  the  formation  or  operation 
of  pools,  trusts,  monopolies  and  combinations  of  charters  of  corporations 
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that  violate  the  terms  of  this  act  and  to  authorize  the  institution  of 
prosecutions  and  suits  therefor." 

Now  it  is  perfectly  plain  from  the  statement  of  the  purposes  and  ob- 
jects of  the  act  that  its  object  was  not  remedial  for  the  benefit  of  those 
who  might  be  injured  by  the  violation  of  its  provisions,  but  punitive  and 
deterrent.  The  expressions  ^^suits  and  prosecutions  therefor^'  render  it 
manifest  that  the  suits  are  designed  to  further  the  prohibitive  purpose  of 
the  act,  rather  than  to  make  whole  the  private  individual  who  may  have 
suffered  damage  as  a  result  of  the  violation  of  the  act.  It  is  also  worthy 
of  remark  in  this  connection  that  the  action  is  given  to  one  who  has  paid 
money  to  the  transgressor,  without  reference  to  the  extent  of  his  damage 
and  whether  he  has  suffered  any  loss  at  all. 

It  seems  to  be  well  settled  that  one  who  has  suffered  loss  at  the  hands 
of  those  who  have  unlawfully  combined  in  restraint  of  trade  may  at  com- 
mon law  recover  his  damages,  whatever  they  may  be  shown  to  be,  if  his 
damage  is  chargeable  to  a  violation  of  the  principle  which  assures  to  him 
the  right  to  conduct  his  business  as  others  may.  A  case  might  arise  in 
which  the  purchases  from  and  payment  to  the  offender  might  be  insigni- 
ficant in  amount,  yet  the  influence  of  the  wrongful  act  on  others  to  whom 
the  injured  party  might  look  for  patronage  could  result  in  injury  far 
out  of  proportion  to  the  recovery  allowed  by  the  statute  in  question. 
Could  it  be  justly  held  that  the  action  allowed  by  statute  would  be  ei- 
clusive  of  the  action  for  full  compensation  allowed  at  common  law? 

But  the  act  contains  further  internal  evidences  of  the  purpose  of  the 
Legislature  inconsistent  with  the  contention  of  appellant.  Eight  of  the 
sections  of  the  act  denominate  the  actions  authorized  as  for  "penalties,'' 
and  the  actions  given  to  private  individuals  are  declared  to  be  cumnla- 
tive  of  those  given  to  the  State  for  forfeiture  of  charter  and  recovery  of 
money  and  cumulative  of  any  penalty  denounced  by  any  other  existing 
law.  They  are  nowhere  accorded  the  individual  in  the  sense  of  redress 
for  injury  suffered,  nor  can  such  a  construction  be  justly  inferred  from 
any  expression  in  the  act. 

Appellant  cites  in  sujiport  of  his  proposition  the  cases  of  Nolan  v. 
Tennison,  21  Texas  Civil  Appeals,  332,  and  Schuneman  v.  State,  46 
Southwestern  Reporter,  260,  both  Texas  cases.  In  Nolan's  case  a  parent 
sued  a  retail  liquor  dealer  for  violation  of  the  conditions  of  the  dealer's 
bond  with  reference  to  his  minor  son.  The  court  held  that  the  action 
survived  the  death  of  the  offender,  but  based  its  judgment  on  the  lan- 
guage of  the  statute  authorizing  the  action  which  expressly  and  in  terms 
denominated  the  recovery  as  liquidated  damages  for  the  wrong  and  gave 
the  action  only  to  the  party  aggrieved. 

In  Schuneman's  case  the  State  sued  for  a  similar  violation  of  the  bond 
on  account  of  unlawful  sale  of  liquor  to  a  minor,  and  the  court  held  that 
the  right  of  the  State  to  recover  did  not  survive,  because  the  statute 
denominated  the  recovery  accorded  to  the  State  as  a  penalty. 

It  seems  to  us  these  two  cases  aptly  illustrate  the  distinction. 

Conceding  the  right  in  the  Legislature  to  makeit  the  one  or  the  other, 
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so  far  as  the  individual  suit  is  concerned  the  inquiry  is  what  did  the  law 
making  body  purpose  to  do  ? 

The  case  of  Huntington  v.  Attrill,  146  United  States,  658,  also  cited 
by  appellant,  is  easily  distinguished  from  the  case  at  bar.  The  matter 
under  consideration  in  that  case  was  a  statute  making  the  officers  of  a 
corporation,  who  sign  and  record  a  false  certificate  of  the  amount  of  its 
capital  stock,  liable  for  the  debts  of  the  concern,  and  the  question  was 
whether  the  imposition  of  the  liability  was  designed  to  be  penal  or  as 
compensation  and  protection  to  those  who  had  been  injured  thereby.  It 
was  held  not  to  be  penal. 

In  Yerteau  v.  Bacon's  Estate,  27  Atlantic  Reporter,  198,  also  cited  by 
appellant,  it  was  held  that  action  brought  under  a  statute  authorizing 
the  recovery  of  money  paid  to  a  liquor  dealer  for  intoxicating  liquors 
sold  in  violation  of  law  survived  the  death  of  the  ofl!ender.  In  that  case 
the  court  followed  the  rule  "that  an  action  survives  against  the  estate 
whenever  the  estate  has  received  a  benefit  from  the  transaction  for  which 
a  recovery  may  be  had  by  action  in  form  ex  contractu''  and  was  con- 
trolled by  the  declaration  in  the  statute  itself  which  provided  that  the 
money  so  paid  belonged  to  the  plaintiff  and  was  recoverable  in  an  action 
for  money  had  and  received.  The  court  adds:  "If  the  money  is  the 
plaintifl!'s,  the  death  of  the  possessor  can  not  deprive  him  of  the  right  to 
recover  it."  We  do  not  regard  the  case  as  announcing  a  rule  contrary  to 
the  conclusion  we  have  reached.  We  have  noticed  the  cases  cited  by 
appellant  as  most  nearly  in  point,  and  do  not  deem  it  necessary  to  discuss 
the  vast  number  of  authorities  cited  by  him  which  according  to  his  con- 
tention bear  collaterally  or  directly  upon  the  question. 

In  Schloss  V.  Railway,  85  Texas,  601,  a  similar  question  arose  on  a 
statute  authorizing  recovery  of  freights  paid  to  railway  companies  for 
certain  misconduct  defined  in  the  act,  and  our  Supreme  Court,  after 
resorting  to  the  caption  of  the  act  then  under  discussion  in  ascertaining 
its  purpose  and  effect,  went  even  further  than  we  have  gone  in  this  case, 
for  it  was  there  held  that  the  language  of  the  srtatute  in  denominating 
the  recovery  as  damages  did  not  make  it  such.  In  that  case  as  in  this  the 
statute  made  it  clear  that  the  sum  to  be  recovered  was  not  in  any  respect 
compensatory,  the  extent  of  injury  not  being  taken  into  account,  and  the 
whole  act  making  it  plain  that  the  action  was  intended  to  be  penal. 

The  trial  court  committed  no  error  in  sustaining  the  exception,  and 
the  judgment  is  therefore  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Mlssouri,  Kansas  &  Texas  Railway  CoMPAinr  of  Texas  t. 
C.  M.  Wabner  et  al.  ' 

Decided  November  1.  1902. 

1. — ^Railway  Company — Consolidation  of  Roads— Judgment — Statnte  Constncd. 
Where,  during  the  pendency  of  an  action  for  damages  against  the  Taylor, 
Bastrop  &  Houston  Railway  Company,  it  became  merged  by  consolidation  with 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  under  and  by  virtue 
of  the  act  of  the  Legislature  of  April  2,  1891  (General  Laws,  page  128),  and  tht 
special  Act  of  April  10,  1891  (Special  Laws,  page  120),  the  latter  corporatioD 
took  the  property  subject  to  the  suit,  and  it  having  been  prosecuted  to  judgment 
against  the  original  defendant,  such  latter  corporation,  though  not  made  a 
party,  was  bound  thereby. 

2. — Same— Limitations. 

Since  the  liability  of  the  latter  corporation  for  the  tort  against  plaintifT 
could  not  be  enforced  until  a  judgment  therefor  had  been  rendered  against  the 
Taylor,  Bastrop  &  Houston  Railway  Company,  limitations  did  not  begin  to  ma 
against  the  latter  (consolidated)  corporation  until  the  rendition  of  the  judg- 
ment. 

• 
Appeal  from  Fdyette.     Tried  below  before  Hon.  Norman  G.  Kittrell, 
Special  Judge. 

Brown,  Lane  &  Garwood,  for  appellants. 

L.  W,  Moore  and  Robson  &  Duncan,  for  appellees. 

GARRETT,  Chief  Justice. — This  appeal  is  from  a  judgment  of 
the  District  Court  of  Fayette  County  in  consolidated  caus^  No.  5511, 
C.  M.  Warner  et  al.  v.  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  and  No.  5588,  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas  v.  C.  M.  Wamer  et  al.,  on  the  docket  of  that  court.  The  first 
was  a  suit  against  the  railway  company  upon  a  judgment  which  the 
plaintiff,  C.  M.  Warner,  had  obtained  against  the  Taylor,  Bastrop  & 
Houston  Railway  Company  in  cause  No.  4038,  C.  M.  Warner  et  al.  t. 
Taylor,  Bastrop  &  Houston  Railway  Company,  a  defendant  corpora- 
tion whose  property  had  been  absorbed  by  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  a  case  also  in  said  court.  The  second  was 
an  injunction  suit  brought  by  .the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  against  the  said  C.  M.  Warner  and  others  to  enjoin 
an  execution  issued  upon  the  judgment  in  cause  No.  4038,  and  whidi 
had  been  levied  on  the  part  of  the  appellant^s  line  of  railway  acquired 
from  the  Taylor,  Bastrop  &  Houston  Railway  Company.  The  con- 
solidated cause  was  submitted  and  tried  by  the  court  below  without  a 
jury,  and  the  trial  resulted  in  a  judgment  in  favor  of  the  appellees 
against  the  appellant  for  tlie  amount  of  the  judgment  in  said  cause  No. 
4038,  for  which  execution  should  issue;  and  in  favor  of  the  appellant 
perpetuating  the  preliminary  injunction  which  had  been  granted  in 
cause  No.  5588.     Beth  parties  have  appealed. 
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The  original  cause  of  action  in  cause  No.  4038,  C.  M.  Warner  et  al. 
V.  Taylor,  Bastrop  &  Houston  Railway  Company,  was  for  the  death  of 
Roland  Dublin,  the  minor  son  of  C.  M.  Warner,  which  was  caused  Au- 
gust 18,  1887,  by  the  negligence  of  the  defendant  Taylor,  Bastrop  & 
Houston  Railway  Company.  At  the  time  of  the  death  of  the  child,  and 
continuously  from  then  until  the  time  of  the  trial,  the  said  C.  M.  War- 
ner was  a  married  woman,  the  wife  of  Albert  Warner,  who  Joined  her 
in  the  suit  as  plaintiff  pro  forma.  Roland  Dublin  was  the  son  of  the  said 
C.  M.  Warner  and  a  former  husband,  J.  R.  Dublin,  from  whom  she  had 
been  divorced,  and  who  joined  her  in  said  cause  No.  4038.  The  decree  of 
divorce  between  J.  R.  Dublin  and  C.  M.  Warner  awarded  the  custody  of 
the  child  to  the  said  C.  M.  Wamer.  Pending  the  suit  No.  4038,  C.  M. 
Warner  et  al.  v.  Taylor,  Bastrop  &  Houston  Railway  Company,  the  ap- 
pellant was  incorporated  under  the  general  law  of  the  State  of  Texas, 
and  by  authority  of  a  special  act  of  the  Legislature  of  April  16,  1891 
(Special  Laws  Twenty-second  Legislature,  120),  and  a  general  law,  an 
act  of  the  Legislature  of  April  2,  1891  (General  Laws  Twenty-second 
Legislature,  128),  acquired  and  absorbed  the  property  and  railroad  of 
the  defendant  in  said  cause,  and  a  deed  was  made  by  the  Taylor,  Bas- 
trop &  Houston  Railway  Company  to  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  January  27,  1892,  which  conveyed  the 
property  in  accordance  with  terms  of  said  acts  of  the  Legislature.  The 
appellant  was  never  made  a  party  to  said  suit,  and  the  same  proceeded 
to  final  judgment  against  the  Taylor,  Bastrop  &  Houston  Railway  Com- 
pany in  the  District  Court  of  Fayette  County,  June  6,  1900,  in  favor  of 
C.  M.  Wamer  in  her  separate  right  for  the  sum  of  $3750.  Upon  ap- 
peal from  said  judgment  to  the  Court  of  Civil  Appeals  for  the  First 
District  the  judgment  of  the  District  Court  was  afl&rmed,  and  upon  ap- 
plication to  the  Supreme  Court  a  writ  of  error  was  refused  February 
21,  1901.  During  the  pendency  of  said  suit  the  cause  was  before  the 
appellate  courts  on  appeal  several  times,  and  in  1895  the  plaintiff,  C. 
M.  Wamer,  assigned  to  the  appellees,  L.  W.  Moore,  John  T.  Duncan, 
and  W.  S.  Robson,  one-half  of  whatever  judgment  she  might  finally  ob- 
tain, as  their  attorney  fee.  The  suit  No.  5511,  C.  M.  Wamer  et  al.  v. 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  was  brought 
upon  that  judgment  March  25,  1901.  After  the  filing  of  the  petition 
in  No.  5511,  on  to  wit,  August  22,  1901,  the  appellees  caused  an  exe- 
cution to  be  issued  on  the  judgment  recovered  against  the  defendant  in 
No.  4038  and  to  be  levied  by  the  sheriff  of  Fayette  County  for  the  sat- 
isfaction of  said  judgment  upon  that  part  of  the  appellants  line  of  rail- 
way between  the  town  of  Taylor  in  Williamson  County  and  the  city  of 
Houston  in  Harris  County,  the  same  being  the  part  thereof  acquired 
from  the  said  Taylor,  Bastrop  &  Houston  Railway  Company,  and  the 
same  was  advertised  for  sale  by  said  sheriff.  On  November  19,  1901, 
the  appellant  filed  its  petition  in  the  District  Court  of  Fayette  County 
for  a  writ  of  injunction  against  said  sale,  and  a  temporary  writ  was 
granted  and  the  cause  stood  for  trial  on  the  docket  as  aaid  cause  No. 
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5588.     The  Taylor,  Bastrop  &  Houston  Railway  Company  has  no  geih 
eral  oflSce  in  the  State  of  Texas. 

The  appellant  was  concluded  by  the  judgment  in  the  suit  No.  4038, 
C.  M.  Wamer  et  al.  v.  Taylor,  Bastrop  &  Houston  Railway  Company, 
and  the  court  below  did  not  err  in  sustaining  the  demurrer  to  the  ap- 
pellant's answer  which  sought  to  plead  to  the  original  cause  of  action. 
By  the  terms  of  the  acts  of  the  Legislature,  both  general  and  special, 
and  the  deed  of  conveyance,  the  appellant  took  the  franchises  and  prop- 
erty of  the  Taylor,  Bastrop  &  Houston  Railway  Company  subject  to  all 
suits  which  were  pending  against  it,  and  while  the  appellant  might 
have  been  made  a  party  to  the  suit,  it  was  not  necessary  to  do  so.  Act 
April  2, 1891,  Gen.  Laws  22d  Leg.,  128;  Act  April  16,  1891,  Spec.  Laws 
22d  Leg.,  120;  Railway  v.  Biddell  (Ky.),  66  S.  W.  Rep.,  34;  BaQ- 
way  v.  Ashling,  43  N.  E.  Rep.,  373.  The  Taylor,  Bastrop  &  Hoiiston 
Railway  Company  and  a  number  of  other  companies  owning  short  lines 
in  the  State  of  Texas  were  consolidated  and  absorbed  and  incorporated 
into  one  line  of  railway,  to  be  owned  and  operated  by  a  single  company 
to  be  incorporated  under  the  general  incorporation  laws  of  the  State, 
A  general  law  was  passed  by  the  Legislature  (General  Laws  Twenty- 
second  Legislature,  128)  providing  for  the  incorporation  of  railway 
companies  for  the  purpose  of  acquiring,  owning,  maintaining,  and  op- 
erating lines  of  railway  authorized  to  be  sold.  Among  other  things  the 
act  provides : 

"Every  railroad  company  organized  under  the  preceding  section  of 
this  act,  shall  take  the  property  so  purchased  subject  to  all  incum- 
brances, judgments,  claims,  suits,  claims  for  damages  and  for  right  of 
way  against  the  old  company  and  subject  to  all  debts  and  claims  for 
damages,  accruing  against  any  receiver  which  may  have  been  appointed - 
for  the  old  company,  to  the  same  extent  that  such  property  would  have 
been  liable  in  the  hands  of  the  railroad  conq)any  from  which  it  was 
purchased,  and  such  new  company  may  be  made  a  party  to  every  suit 
pending  against  the  company  from  which  it  purchased,  or  which  may 
be  pending  against  any  receiver  of  such  company,  to  enforce  any  right 
against  such  new  company,  and  the  new  company  may  be  sued  to  en- 
force any  such  rights,  without  joining  the  old  company  or  the  receiver, 
and  in  case  any  judgment  has  been  rendered  against  the  company  from 
which  the  purchase  is  made  or  against  a  receiver  for  sucli  last  named 
company  and  for  which  the  property  is  liable,  execution  may  be  issued 
on  such  judgment  against  such  property  in  the  possession  of  the  new 
company  without  any  suit  therefor.  Wlien  any  corporation  shall  be 
formed  under  the  provisions  of  the  first  section  of  this  act,  service  of 
process  may  be  had  upon  any  agent  of  such  corporation  in  the  county 
where  suit  may  be  pending.  Such  service  shall  bind  each  and  every 
railroad  operated  or  owned  under  such  character  in  the  same  manner 
as  if  it  were  one  railroad." 

The  recitals  in  the  special  act  (Special  Laws  Twenty-second  Legisla- 
ture, 120)   show  that  the  Taylor,  Bastrop  &  Houston  Railway  and  a 
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number  of  other  lines  built  and  owned  by  the  Missouri,  Kansas  &  Texas 
Kailway  Company  and  its  stockholders  and  persons  interested  therein 
were  to  be  united  and  consolidated  into  one  system  to  be  owned  and 
operated  by  a  single  new  corporation  to  be  organized  under  the  general 
laws  of  the  State  of  Texas,  and  after  providing  for  acqusition  of  the 
several  properties  by  the  new  corporation  the  law  provided  for  the  lia- 
bility of  the  new  corporation  for  the  obligations  of  the  absorbed  lines  as 
follows : 

"The  sale  herein  authorized  to  be  made  shall  be  subject  to  all  just 
and  legal  incumbrances,  suits  or  actions  for  damages  or  rights  of  way, 
liens,  judgments  and  debts  given,  contracted  or  incurred  by  said  Mis- 
souri, Kansas  &  Texas  Railway  Company. and  other  companies  herein 
mentioned,  upon  or  against  said  properties  or  any  part  thereof,  as  well 
as  to  the  payment  and  discharge  of  all  and  singular  the  legal  obliga- 
tions and  liabilities  of  every  sort  whatsoever  against  said  .Missouri, 
Kansas  &  Texas  Railway  Company,  and  properties  herein  mentioned, 
and  for  all  debts,  judgments,  suits,  and  all  claims  for  damages  against 
the  receivers  of  said  Missouri,  Kansas  &  Texas  Railway  Company  to 
the  same  extent  that  said  property  would  be  liable  therefor  if  the  prop- 
erty remained  in  the  possession  and  control  of  said  Missouri,  Kansas  & 
Texas  Railway  Company,  and  the  purchasing  company  or  corporation 
shall  take  the  same,  charged  therewith,  and  subject  to  the  payment 
thereof  and  the  assumption  by  such  purchasing  company  or  corpora- 
tion of  such  incumbrances,  debts  and  liabilities  may  enter  into  and  con- 
stitute a  part  of  the  consideration  for  such  sale  and  conveyance  there- 
to   *     *     *     ." 

It  thus  clearly  appears  that  there  was  a  consolidation  of  the  lines  of 
railway,  and  that  the  Taylor,  Bastrop  &  Houston  Railway  Company 
became  defunct  and  its  line  of  railway  and  property  was  absorbed  by 
the  appellant  as  a  new  corporation,  and  that  it  took  the  property  sub- 
ject to  pending  suits.  It  was  only  necessary  to  make  the  new  company 
party  to  a  pending  suit  in  order  to  enforce  the  right  against  it,  and  this 
might  be  done  after  prosecution  to  judgment.  That  it  was  not  deemed 
necessary  to  make  the  new  company  a  party  defendant  to  the  pending 
suit  in  order  to  conclude  it,  appears  from  the  provision  of  the  law  au- 
thorizing execution  on  the  judgment  against  the  old  company  against 
the  property  of  the  old  company  in  possession  of  the  new  company  with- 
out necessity  of  a  suit  therefor.  "  -       / 

If  the  new  company  is  concluded  by  the  judgment  in  the  original 
suit,  limitation  will  only  commence  to  run  from  date  of  final  judgment, 
and  then  only  against  the  judgment.  Railway  v.  Biddell,  supra.  It  i^ 
unnecessary  to  determine  the  question  of  the  character  of  the  property 
in  the  claim  as  the  separate  property  of  C.  M.  Warner  or  otherwise, 
since  in  no  event  can  the  claim  be  barred  by  limitation. 

In  view  of  the  fact  that  the  Taylor,  Bastrop  &  Houston  Railway  Com- 
pany has  no  general  office  in  the  State  and  is  evidently  a  defunct  cor- 
poration, and  the  apparent  inconsistency  between  the  provision  of  the 
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law  authorizing  the  sale  of  the  property  of  the  old  corporation  in  the 
possession  of  the  new  corporation,  if  it  should  be  applied  to  the  line  of 
railroad,  and  the  general  law  directing  how  the  sale  of  the  roadbed 
shall  be  made,  we  can  not  say  that  the  court  erred  in  refusing  to  dis- 
solve the  injunction  and  to  give  the  appellees  damages  against  the 
appellant.     The  judgment  of  the  court  below  will  be  aflirmed. 

Affirmed. 
Writ  of  error  refused. 


E.  C.  Sterling  &  Sons  fir  al.  v.  W.  B.  Self, 

Decided  November  1,  1902. 

1.— Practice  on  Appeal— Record— -Ex  Parte  Affidavits  Aiding. 

Where  plaintiff's  petition  fails  to  state  a  fact  essential  to  his  right  of  re- 
covery, and  there  is  no  evidence  of  such  fact  in  the  record,  the  appellate  court 
will  not  consider  ex  parte  affidavits,  and  a  certificate  of  the  trial  judge  show- 
ing that  proof  of  such  fact  was  waived  by  the  opposite  party. 

2.— Same — State  School  Land  Purchaser— Presumptions  in  Favor  of  Judgment. 

VHiere  the  suit  was  to  recover  school  land  by  virtue  of  a  rejected  applica- 
tion to  purchase  it,  and  there  is  no  proof  in  the  record  that  plaintiff  was  an 
actual  settler  on  the  land  at  the  time  of  his  application,  or  was  owner  of  and 
an  actual  settler  on  other  land  within  a  radius  of  five  miles,  the  appellate  court 
will  not  infer,  in  favor  of  the  judgment  for  plaintiff,  that  proof  of  such  fact 
was  made,  nor  can  it  infer  that  the  application  was  rejected  on  other  grounds. 

8. — Same — Fundamental  Error. 

The  failure  of  plaintiff  to  allege  that  he  had  the  right  to  purchase  as  an 
actual  settler  at  the  time  of  his  application  is  fundamenUil  error,  of  which  no- 
tice will  be  taken  though  it  be  not  assigned  as  error. 

4.— Trespass  to  Txy  Title— School  Lands— Pleading  Title. 

Where  plaintiff  sues  in  trespass  to  try  title  to  recover  a  tract  of  State  school 
land  by  virtue  of  his  rejected  application  to  purchase  it,  and  he  imdertakes  to 
plead  his  title  specially,  alleging  the  making  of  such  application  and  its  rejec- 
tion, a  failure  to  allege  his  right  to  purchase  as  an  actual  settler  at  the  time 
of  the  application  renders  the  petition  fatally  defective,  and  such  as  will  not  sup- 
port a  recovery  even  if  the  requisite  proof  on  that  point  had  been  made. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below  be- 
fore Hon.  J.  A.  P.  Dickson. 

Glasgow  &  Kenan  and  Montgomery  &  Hughes,  tor  appellants. 

Holman  &  Dalton,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  against  E. 
C.  Sterling  &  Sons  and  Colorado  County  to  recover  a  fractional  section 
of  land  claimed  by  him  to  be  situated  between  the  A.  B.  &  M.  survey 
No.  1  and  the  Colorado  County  school  lands  on  the  south,  and  the  Bai- 
ley, Smith  and  Kern  surveys  on  the  north.  As  presented  in  the  rec- 
ord the  principal  contest  appears  to  have  been  as  to  the  true  location  of 
the  Colorado  County  school  lands.     If  located  by  course  and  distance 
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from  the  well  marked  northern  boundary  line  of  a  system  of  colony 
surveys  on  the  south  called  for  in  the  field  notes,  then  the  Bittick  sur- 
vey claimed  by  appellee  was  located  upon  vacant  and  unappropriated 
public  land,  and  therefore  valid.  If,  however,  the  Colorado  County 
school  land  be  located  by  its  call  from  the  northwest  comer  of  the 
Travis  County  school  lands,  as  appellants'  evidence  tended  to  fix  it,  and 
for  which  it  called  as  its  beginning  comer,  then  no  vacancy  existed  be- 
tween the  land  claimed  by  appellants  and  the  Bailey,  Smith  and  Kem 
surveys  at  the  time  of  the  location  of  the  junior  Bittick  survey.  The 
trial  was  before  the  court  without  a  jury,  resulting  in  a  judgment  for 
appellee,  and  the  case  is  now  before  us  for  revision  upon  the  errors 
assigned,  and  the  court's  conclusions  of  fact  and  law,  with  a  statement 
of  facts. 

Appellants  insist  that  the  undisputed  evidence  as  to  the  question  of 
boundary  involved  is  against  the  judgment;  but  we  have  not  found  it 
necessary  to  consider  this  question,  inasmuch  as  we  think  the  judgment 
must  be  reversed  upon  other  grounds. 

The  Bittick  survey  was  placed  upon  the  market  as  public  free  school 
land  June  14,  1901,  and  appellee's  claim  of  title  thereto  rests  entirely 
upon  his  application,  affidavit,  obligation,  and  first  payment  made  on 
June  21,  1901,  in  form  and  detail  as  required  of  purchasers  of  such 
lands.  This  application  to  purchase  was  rejected  by  the  Commissioner 
of  the  General  Land  Office  on  the  ground  that  the  survey  conflicted  with 
the  Colorado  County  school  lands.  Neither  in  the  court's  findings  nor 
in  the  statement  of  facts,  however,  do  we  find  any  proof  that  appellee, 
at  the  time  of  his  application  or  at  any  time,  was  either  an  actual  set- 
tler on  the  land  he  so  sought*  to  purchase,  or  was  the  owner  of  and  an 
actual  settler  upon  other  lands  within  a  radius  of  five  miles  thereof. 
Such  proof,  if  any,  was  essential,  and  goes  to  the  very  foundation  of  ap- 
pellee's right  to  recover,  and  its  omission  constitutes  fundamental  error. 
In  answer  to  the  suggestion  in  appellants'  brief  of  the  omission  stated, 
it  is  insisted  that  on  the  trial  below  appellant,  by  his  counsel,  expressly 
waived  such  requisite  proof,  and  in  support  of  such  contention  appellee 
has  filed  herein  his  affidavit  to  this  effect,  supported  by  affidavit  of  one 
of  his  attorneys  and  the  certificate  of  the  district  judge  who  tried  the 
cause.  It  seems  scarcely  necessary  to  say  that  we  can  not  consider  such 
ex  parte  affidavits  or  certificate  in  aid  of  the  record.  By  the  law  the 
transcript  duly  certified  by  the  clerk  is  made  the  sole  repository  of  the 
proceedings  upon  the  trial,  and  the  waiver  relied  upon,  to  be  here  ef- 
fective, should  have  appeared  therein.  Nor  can  we,  as  has  been  sug- 
gested, infer  the  necessary  facts  stated  in  aid  of  the  judgment,  or  be- 
cause appellee's  application  was  rejected  upon  other  grounds.  Fawcett 
V.  Sheppard,  24  Texas  Oiv.  App.,  552. 

In  addition  to  the  foregoing  view  we  find  no  basis  for  the  proof  re- 
ferred to  in  appellee's  petition.  The  petition,  as  we  construe  it,  is  not 
in  the  ordinary  form  of  petitions  in  trespass  to  try  title,  as  seems  to 
be  accepted  by  appellant,  but  appellee  therein  specially  pleads  his  title. 
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The  allegations  of  title  in  appellee  are  as  follows :    "That  on June, 

A.  D.  1901,  plaintiff  was  the  equitable  owner  of  survey  No.  2  in  Baylor 
County,  Texas,  by  virtue  of  certificate  No.  1836,  issued  to  Mary  Ann 
Bittick  by  the  Commissioner  of  the  General  Land  OflBce  of  Texas  on 
17th  day  of  April,  A.  D.  1882.  Said  land  is  described  as  follows: 
*  -*  *  That  on  the  21st  June,  1901,  the  said  land  was  State  school 
land,  and  as  such  was  before  that  day  put  on  the  market  by  the  Com- 
missioner of  the  General  Land  OflBce  by  due  notice  to  the  county  clerk 
of  Baylor  County  as  by  law  required,  and  on  that  day  plaintiff  made  his 
application  before  said  county*  clerk  to  purchase  the  same,  with  whom 
he  deposited  the  first  payment,  with  his  affidavit  and  obligation,  as  by 
law  required,  by  reason  of  which  he  became  the  equitable  owner  of 
said  land  and  entitled  to  the  possession  thereof.  Plaintiff  further  shows 
that  said  county  clerk  of  Baylor  County  forwarded  his  said  application, 
affidavit  and  obligation  to  the  Commissioner  of  the  General  Land  OfiBce 
and  payment  to  the  Treasurer  of  Texas  as  by  law  required.  That  said 
application  was  rejected  by  the   Commissioner  of  the  General   Land 

Office  on  the day  of ,  1901,  upon  the  ground  that  it  was  in 

conflict  with  the  Colorado  school  land,  but  which  was  in  fact  not  true; 
the  lands  actually  claimed  by  plaintiff  lie  south  of  the  P.  J.  Bailey, 
Smith  and  Kerri  surveys,  and  north  of  the  lands  of  the  A.  B.  &  M.  sur- 
veys, which  lie  north  of  and  contiguous  to  the  Colorado  County  school 
lands,  and  between  said  Colorado  County  school  lands  and  Mary  Ann 
Bittick  survey  No.  2  herein  sued  for.^^ 

It  will  be  observed  that  it  is  nowhere  alleged  that  appellee  is  an 
actual  settler  upon,  or  owner  of  other  land.  In  other  words,  the  facts 
necessary  to  constitute  appellee  an  eligible  purchaser  are  nowhere 
averred.  The  Supreme  Court  thus  states  the  rule:  '*When  a  plaintiff 
in  an  action  of  this  character  (trespass  to  try  title)  pleads  specially  his 
title,  and  any  link  in  the  chain  is  dependent  upon  a  fact  resting  in  parol, 
such  as  heirship,  etc.,  that  fact  should  be  alleged.  Otherwise  he  will 
not  be  permitted  to  prove  it."  Edwards  v.  Barwise,  69  Texas,  85.  It 
is  well  settled  that  the  pleadings  form  the  basis  of  every  recovery,  and 
that  a  judgment  can  not  be  sustained  upon  facts  not  comprehended 
therein,  even  though  proven. 

The  errors  noted  are,  we  think,  apparent  on  the  face  of  the  record, 
and  require  of  us.  notice,  even  though  unassigned  as  error.  HoUoway 
Seed  Co.  v.  City  National  Bank,  47  S.  W.  Rep.,  96.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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C.  H.  Harper  v.  B.  P.  Dodd. 

Decided  November  1,  1902. 

1.— -Practice  on  Appeal — ^Fundamental  Error. 

Where  the  trial  court,  upon  undisputed  facts  such  as  required  a  peremptory 
instruction  for  the  defendant,  misdirected  the  jury  as  to  the  law,  and  there  was 
a  judgment  for  the  plaintiff,  such  error  will  be  treated  as  fundamental,  and  will 
be  noticed  though  not  assigned. 

2. — School  Land — ^Proof  of  Occupancy — Commissioner's  Certificate  Conclusive. 

Proof  of  three  years*  occupancy  of  State  school  land  by  a  purchaser  thereof, 
evidenced  by  the  certificate  of  the  Commissioner  of  the  General  Land  Office,  is 
conclusive  as  against  the  subsequent  application  of  another  to  purchase  the  land. 
Following  Logan  v.  Curry,  96  Texas,  664. 

Appeal  from  the  District  Court  of 'Cottle  County.  Tried  below  be- 
fore Hon.  J.  A,  P.  Dickson. 

Fires  &  Becker,  for  appellant.  ^ 

0,  E.  Hamilton  and  G.  S,  Williains,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  applied  in  July,  1901, 
to  purchase  the  sections  of  school  land  in  controversy,  notwithstanding 
the  Commissioner  of  the  General  Land  Office  had  awarded  them  to  ap- 
pellant, and  had  before  appellee  made  his  application  to  purchase  (but 
after  he  had  settled  on  one  of  the  sections)  accepted  appellant's  proof  of 
three  years  occupancy  and  issued  certificate  showing  that  fact. 

These  facts  were  undisputed,  the  controverted  issue  being  whether  or 
not  appellant  had  ever  been  an  actual  settler.  The  court  insti'ucted  the 
jury  that  his  proof  of  occupancy,  though  regular  in  form,  was  not  con- 
clusive on  the  issue  of  actual  settlement.  This  was  in  accordance  with 
the  decision  of  this  court  in  Logan  v.  Currie,  66  Southwestern  Keporter, 
81,  but,  as  held  by  our  Supreme  Court,  in  reversing  the  judgment  in 
that  case,  95  Texas,  664,  69  Southwestern  Reporter,  129,  which  it  be- 
comes our  duty  to  follow,  it  was  erroneous;  and  as  the  jury  were  thus 
affirmatively  misdirected  as  to  the  law  of  the  case  arising  on  the  undis- 
puted facts,  when  they  should  have  been  instructed  to  find  for  appellant, 
we  must  treat  the  error,  though  not  assigned,  as  fundamental. 

We  note,  however,  that  in  the  opinion  of  Chief  Justice  Gaines,  in  the 
case  just  cited,  this  court  was  quoted  as  holding  the  same  view  as  was 
expressed  in  that  able  opinion  as  to.  the  effect  of  proof  of  occupancy  on 
the  question  of  actual  settlement,  as  will  be.  seen  from  the  following : 
*^n  the  case  of  Pardue  v.  White,  21  Texas  Civil  Appeals,  121,  the 
Court  of  Civil  Appeals  for  the  Second  District,  in  an  able  opinion  by 
Mr.  Justice  Hunter,  held  in  accordance  with  the  views  here  expressed, 
and  we  refused  a  writ  of  error  in  that  case.  In  the  present  case,  that 
court  still  adhere  to  the  former  opinion  upon  that  question,  but  affirmed 
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the  judgment  against  the  plaintiff  in  error,  Logan,  for  the  leason  that 
his  purchases  were  made  in  collusion  with  another  person." 

But  our  position  was  otherwise  clearly  stated  in  the  opinion  of  Jus- 
tice Hunter  in  Logan  v.  Curry,  66  Southwestern  Reporter,  81,  as  fol- 
lows:    '*We  are  cited  to  the  case  of  Pardue  v.  White,  60  Southwesteni 
Reporter,  591,  where  we  held  the  certificate  conclusive  of  continned 
occupancy  for  three  years  as  against  a  subsequent  application  to  pm- 
chase ;  but  in  that  case  it  was  conceded  that  the  original  purchaser  from 
the  State  was  an  actual  settler,  and  therefore  one  of  the  class  of  per- 
sons to  whom  the  Commissioner  had  power  to  sell  the  land,  and,  being 
an  actual  settler,  the  Commissioner  had  jurisdiction  to  pass  on  the  ques- 
tion of  occupancy.     See  Metzler  v.  Johnson,  1  Texas  Civ.  App.,  137, 
20  S.  W.  Rep.,  1116;  Willoughby  v.  Townsend,  93  Texas,  80,  53  S.  W. 
Rep.,  581;  Gracey  v.  Hendrix  (Texas  Civ.  App.),  51  S.  W.  Rep.,  847. 
In  the  case  under  consideration  the  District  Court  has  found,  upon 
competent  and  sufficient  testimony,  that  Reid  was  not  an  actual  settler 
on  section  38.     This  fact  being  established,  the  sale  to  him  by  the  Com- 
missioner was  absolutely  void,  because  such  lands  could  only  be  sold  to 
actual  settlers ;  and,  being  void,  the  sale  was  subject  to  attack  by  sub- 
sequent applicants  who  had  complied  with  the  law  at  any  time  before 
the  patent  issued,  the  sale  not  being  completed  until  then-" 

On  the  authority  of  our  Supreme  Court  decision  in  Logan  v.  Cnrrie, 
supra,  we  reverse  and  here  render  judgment  for  appellant. 

Reversed  and  rendered. 


J.  P.  Crouch  v.  M.  E.  Crouch  et  al. 

Decided  November  1,  1902. 

1. — ^Arbitration — ^Married  Woman — ^Void  Agreement. 

An  agreement  between  a  married  woman  and  her  husband,  with  whom  ifce 
is  living,  to  determine  and  effect  by  arbitration  a  division  of  their  property,  ■ 
a  nullity,  since  she  has  no  power  to  make  such  a  contract. 

2. — Same — Judgment  Upon  Award. 

The  agreement  to  arbitrate  being  void,  the  judgment  of  the  ooiirt  entend 
on  the  award  and  attempting  to  fix  the  status  of  the  property  as  between  Ikt 
and  her  husband  was  also  void. 

3. — Same — ^Acceptance  of  Sendee — ^Waiver. 

The  wife's  acceptance  of  service  Of  the  motion  to  -have  judgment  entered 
on  the  award  could  not  give  any  vitality  to  such  void  agreement  and  fcwird, 
nor  operate  as  a  waiver  of  the  statutory  requirement  that  tiie  judgment  en  soeh 
an  award  shall  be  entered  at  the  succeeding  term  of  court. 

4. — Same — Limitations — Coverture. 

Limitations  did  not  run  during  coverture  against  the  wife's  right  to  set 
aside  the  judgment  on  the  award. 

6>— Same — ^Adult  Children — Separable  Award. 

As  to  the  adult  children  who  were  also  parties  to  the  arbitration  and  vbo 
do  not  complain  of  the  award,  the  judgment  thereon  was  properly  held  binding 
as  between  them  and  the  husband  and  wife  jointly,  there  being  nothing  to  sbo« 
that  the  division  was  unfair  or  inequitable  as  to  their  interests. 
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Appeal  from  the  District  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  J.  E.  Dillard. 

Abemathy  £  Beverley,  for  appellant. 

Oamett  &  Smith  and  J.  M.  Pearson,  for  appellees. 

BAINEY,  Chief  Justice. — In  January,  1879,  Isaac  Crouch  died, 
leaving  surviving  him  his  wife  M.  E.  Crouch  atid  their  three  children, 
viz.,  L.  W.  Crouch,  J.  H.  Crouch,  and  Lizzie  Crouch,  who  afterwards 
married  A.  T.  Bryant.  He  left  property  (community  of  himself  and 
wife  M.  E.  Crouch)  consisting  of  real  estate  and  a  mercantile  business, 
which  latter  M.  E.  Crouch  conducted  for  about  two  years  after  his 
death,  when  she  married  J.  P.  Crouch,  the  appellant.  J.  P.  Crouch 
took  control  of  the  said  property,  and  with  the  assistance  of  L.  W.  and 
J.  H.  Crouch  continued  the  mercantile  business.  On  one  of  the  lots 
owned  by  Isaac  Crouch  stood  a  building.  J.  P.  Crouch  bought  an  ad- 
joining lot,  pulled  the  old  building  down,  and  built  a  three-story  build- 
ing covering  both  lots.  Up  to  April  7,  1897,  property  had  been  accumu- 
lated amounting  in  value  to  $149,218.64,  and  there  was  an  indebted- 
ness of  $6256.  Some  advancements  had  been  made  to  the  children. 
On  the  date  last  mentioned  the  following  agreement  to  arbitrate  was 
entered  into,  to  wit: 

'"The  State  of  Texas,  Collin  County.  Know  all  men  by  these  pres- 
ents that  we,  J.  P.  Crouch,  M.  E.  Crouch,  L.  W.  Crouch,  Joseph  Crouch, 
and  Lizzie  Crouch,  being  the  owners  of  certain  property  consisting  of 
real  and  personal  and  business  interests,  and  believing  that,  owing  to 
circumstances,  disinterested  third  parties  can  more  equitably  adjust  and 
determine  our  rights  and  interest^  have  contracted  and  agreed  by  and 
with  each  other  as  follows : 

"(1)  We  have  selected  J.  S.  Heard,  W.  P.  Cloyd,  and  W.  L.  Boyd, 
who  are  each  and  all  acceptable  to  each  and  all  of  us,  to  determine  the 
matters  and  things  hereinafter  set  out. 

"(2)  Said  arbitrators  shall  be  sworn  by  the  clerk  of  the  district 
court  to  fairly  and  impartially  decide  the  matters  to  them  submitted 
according  to  the  evidence  adduced  and  law  and  equity  applicable  to  the 
facts,  and  said  clerk  shall  fix  a  day  for  hearing,  and,  if  required,  issue 
all  process  for  such  witnesses  as  any  of  the  parties  may  desire. 

"(3)  Whereas  Isaac  Crouch,  deceased,  in  Collin  County,  owner  of 
certain  property  personal  and  real,  and  M.  E.  Crouch,  managed  the 
same  for  a  period,  assisted  by  Joe  Crouch  and  L.  W.  Crouch,  and  after- 
wards the  management  was  turned  over  to  J.  P.  Crouch,  assisted  by  L. 
W.  Crouch  and  J.  H.  Crouch,  who  have  all  and  each  of  them  put  their 
time  into  the  work  of  managing  and  accumulating  an  increased  value 
of  the  same. 
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"(4)  Each  and  all  of  the  parties  hereto  have  from  time  to  time 
received  money  and  other  property  out  of  the  same. 

"(5)  An  inventory  of  said  property  which  consists  of  the  business, 
notes^  accounts,  etc.,  has  been  lately  made,  and  the  real  estate  is  still 
on  hand. 

"(6)  Said  arbitrators  shall  take  said  inventory  and  hear  such  proof 
as  they  may  deem  necessary  to  arrive  at  a  just  conclusion,  and  the  said 
arbitrators  shall  make  an  award. 

"(7)  Such  award  shall  ascertain  and  determine  the  respective  in- 
terests and  rights  of  the  respective  parties  to  all  of  said  property;  they 
shall  cause  and  procure  the  necessary  and  proper  conveyances  and  trans- 
fers to  be  executed  by  the  parties  respectively. 

"(8)  The  award  shall  be  final,  and  may  on  motion  of  either  of  the 
parties  hereto  be  made  the  judgment  of  the  District  Court  of  Collin 
Coimty. 

"J.  P.  Crouch, 
'"L.  W.  Crouch, 
"J.  H.  Crouch, 
'^Lizzie  CttoucH, 
*'M.  E.  Crouch. 
"Witness:    John  W.  Younger.'' 

The  arbitrators  qualified  and  rendered  an  award  by  which  they  set 
apart  to  the  respective  parties  property  as  follows:  To  L.  W.  Crouch, 
property  of  the  value  of  $30,000;  to  J.  H.  Crouch,  property  of  the 
value  of  $20,000;  to  Lizzie  Crouch,  property  of  the  value  of  $20,000; 
to  M.  E.  Crouch,  as  her  separate  estate,  $20,000;  and  to  J.  P.  Crouch 
as  his  separate  estate,  property  of  the  value  of  $62,000.  Included  in 
the  part  set  aside  to  J.  P.  Crouch  was  an  undivided  half  interest  in 
the  lots  on  which  the  three-story  building  above  mentioned  had  been 
erected. 

On  April  19,  1897,  J.  P.  Crouch,  through  his  attorney,  filed  a  motion 
in  the  District  Court,  said  court  being  then  in  session,  asking  that  said 
award  be  made  the  judgment  of  the  court.  M.  E.  Crouch,  L.  W. 
Crouch,  J.  H.  Crouch,  and  Lizzie  Crouch  accepted  service  of  and 
agreed  to  the  motion.  On  April  20th,  the  next  day,  the  award  was 
entered  as  a  judgment  of  the  court. 

On  October  2,  1899,  Mrs.  M.  E.  Crouch  brought  this  suit  against 
her  husband,  J.  P.  Crouch,  to  set  aside  the  judgment  and  award,  ally- 
ing that  he  had  refused  to  join  her  in  its  prosecution;  and  further,  in 
substance,  that  at  the  date  of  the  arbitration  and  ever  since  she  was 
the  wife  of  J.  P.  Crouch ;  that  they  were  living  together  as  such  at  that 
time,  and  at  the  time  of  bringing  this  suit;  that  in  order  to  induce 
plaintiff  to  sign  the  agreement  to  arbitrate,  J.  P.  Crouch  represented 
to  her  that  the  same  would  be  a  just,  fair,  and  equitable  division,  and 
that  he  would  see  her  interest  fully  protected,  upon  which  statements 
she  signed  said  agreement;  that  said  award  was  not  a  fair  and  just 
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partition,  etc.;  that  part  of  the  real  estate  set  apart  to  J.  P.  Crouch 
was  her  separate  property ;  that  J.  P.  Crouch  had  gained  an  undue  ad- 
vantage by  .reason  of  their  marital  relations,  etc. 

Defendant  answered  by  general  and  special  demurrers,  general  de- 
nial, and  specially,  among  other  things,  that  more  than  two  years  had 
elapsed  from  the  rendition  of  the  judgment  before  the  bringing  of  this 
suit.  The  cause  was  tried  before  a  jury  which  returned  a  verdict  for 
plaintiff,  and  judgment  was  rendered  setting  aside  the  former  judg- 
ment as  to  the  award  between^.  P.  and  M.  E.  Crouch,  and  leaving  it 
to  stand  as  to  the  other  parties.     J.  P.  Crouch  alone  has  appealed. 

Assignments  of  error  are  predicated  upon  the  action  of  the  court  in 
overruling  the  various  special  demurrers.  The  material  propositions 
urged  are  embraced  in  other  assignments  raising  legal  issues  which  con- 
trol the  disposition  of  the  case,  and  without  attempting  to  treat  the 
various  assignments  separately,  we  will  discuss  only  the  legal  proposi- 
tions that  we  consider  decisive  of  the  issues  presented.  This  action 
being  a  direct  attack  upon  the  decree  of  the  District  Court  making  the 
award  of  the  arbitrators  the  judgment  of  the  court,  it  is  not  necessary 
to  hold  that  such  judgment  is  void,  but  to  determine  whether  or  not  such 
facts  existed  at  the  time  as  to  warrant  its  being  set  aside. 

Mrs.  M.  E.  Crouch,  being  a  married  woman,  was  disabled  from  enter- 
ing into  the  agreement  to  submit  to  arbitrators  the  respective  rights  of 
herself  and  husband  to  the  property,  and  in  so  far  as  the  award  attempted 
to  fix  the  status  of  the  property  as  between  herself  and  husband,  it  was  a 
nullity.  A  married  woman  can  not  bind  herself  personally  by  contract 
except  in  the  manner  prescribed  by  the  statute.  Killett  v.  Trice,  66  S. 
W.  Bep.,  51.  An  agreement  to  arbitrate  by  her  is  not  provided  for  by 
the  statute.  The  agreement  to  arbitrate  was  the  basis  for  the  action  of 
the  court  in  making  the  award  the  judgment  of  the  court.  In  making 
the  decree  the  court  evidently  assumed  that  the  agreement  was  one  which 
the  parties  were  capable  of  entering  into  and  binding  upon  them.  We 
apprehend  that  had  the  court  been  advised  of  the  true  situation  no  such 
judgment  would  have  been  rendered.  Cruger  v.  McCrackin,  87  Texas, 
'584.  The  award  was  manifestly  unfair,  and  it  would  be  inequitable  on 
that  account  to  let  it  stand.  It  is  shown  that  there  was  set  aside  to  J.  P. 
Crouch,  as  his  separate  property,  more  than  three  times  as  much  as  was 
awarded  to  Mrs.  Crouch,  when  it  appears  that  she,  at  the  time  of  her  mar- 
riage to  J.  P.  Crouch,  owned  some  property  and  their  interest  in  all  the 
accumulations  thereafter  was  community,  to  one-half  of  which  she  was 
justly  entitled.  But  it  is  claimed  by  appellant  that  he  offered  to  show, 
but  was  not  allowed  by  the  court  so  to  do,  that  when  he  married  Mrs. 
Cfouch  he  put  into  the  business  $2700  in  money,  his  separate  estate.  If 
this  had  been  shown,  the  $2700  constituted  only  a  charge  upon  the  estate, 
the  revenues  arising  therefrom  being  community  property.  No  offer  was 
made  to  show  that  said  sum  was  invested  in  any  particular  property  and 
the  increase  therefrom.  Under  no  state  of  the  facts  proven  or  attempted 
to  be  proven  would  such  a  division  be  fair  and  equitable.    It  is  so  mani- 
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festly  unfair  that  from  the  relation  of  the  parties  the  presumption  is 
warranted  that  J.  P.  Crouch  exerted  undue  influence  over  his  wife  which 
caused  her  to  acquiesce  for  the  time  in  the  result.  Their  interests  in  the 
property  were  diverse.  He  manipulated  the  whole  affair  in  so  far  as  she 
was  concerned,  she  having  no  one  to  represent  her  in  the  division. 

It  is  insisted  that  as  Mrs.  Crouch  accepted  service  of  the  motion  of  J. 
P.  Crouch  to  have  the  court  make  the  award  the  judgment  of  the  court, 
and  agreed  to  the  adoption  of  said  motion,  she  can  not  now  be  heard  to 
complain.  In  the  case  of  Fortune  vs.  Killebrew,  86  Texas,  172,  die 
Supreme  Court,  speaking  through  Justice  Gaines,  makes  a  distinction 
between  judgments  on  awards  in  a  suit  pending  where  the  interested 
persons  are  parties  to  the  litigation,  and  those  where  there  is  no  suit 
pending,  and  where  the  court  only  exercises  the  statutory  authority  to 
enter  judgment  on  the  agreement  to  arbitrate,  and  says  that  the  jurisdic- 
tion of  the  court  in  the  latter  proceeding  is  special,  and  that  "the  power 
of  the  court  under  the  statute  to  enter  the  judgment  originates  in  the 
agreement  to  submit  to  arbitration,  and  is  confined  to  the  authority  to 
enter  the  judgment  upon  the  issues  submitted  and  in  accordance  with 
the  terms  of  the  submission.  If  there  be  no  agreement  binding  upon  all 
the  parties  to  the  submission,  the  award  is  void,  and,  as  we  think,  any 
judgment  entered  upon  it  must  necessarily  fall  with  it." 

As  before  stated,  the  agreement  to  arbitrate  was  the  basis  for  the  mak- 
ing the  award  the  judgment  of  the  court.  Said  agreement  provided  that 
the  award  should  be  final,  and  that  either  party  might  on  motion  have 
it  made  the  judgment  of  the  court.  The  agreement  being  a  nullity  as 
between  the  husband  and  wife,  her  acceptance  of  service  of  the  motion 
gave  to  the  proceedings  no  greater  vitality  than  without  such  acceptance, 
as  the  court  was  without  power  to  render  judgment  on  the  award  against 
her.    Cruger  v.  McCracken,  87  Texas,  584. 

The  award  was  entered  as  the  judgment  of  the  court  at  the  same  tern 
it  was  filed,  which  was  in  contravention  of  the  statute  which  provides  for 
such  action  at  the  succeeding  term.  Alexander  v.  Witherspoon,  30 
Texas,  296.  This  provision  was  not  waived  by  the  wife's  acceptance  of 
service  and  agreement  that  it  should  be  adopted. 

It  is  contended  that  the  wife's  right  to  this  action  was  barred,  more 
than  two  years  having  elapsed  from  the  entering  of  said  judgment  till 
the  bringing  of  this  suit.  Mrs.  Crouch  was  laboring  under  the  disability 
of  coverture,  and  during  such  disability  limitation  did  not  run  against 
her.     Snow  v.  Hawpe,  22  Texas,  168. 

Appellant  insists  that  the  judgment  is  an  entirety,  and  if  it  should  be 
held  that  Mrs.  Crouch  was  entitled  to  have  it  set  aside  as  to  her,  it  was 
error  in  the  court  in  holding  that  it  was  binding  as  to  the  children.  The 
children  were  all  of  age  and  competent  to  contract.  As  to  them  it  was 
competent  for  J.  P.  and  M.  E.  Crouch  to  agree  to  arbitrate  as  to  their 
interest  in  the  property  and  have  it  set  aside  to  them.  There  is  nothing 
to  show  that  they  were  allowed  more  than  they  were  entitled  to,  or  that 
any  fact  existed  showing  that  the  award  was  not  fair  and  equitable  as 
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between  the  children  on  the  one  side  and  J.  P.  and  M.  E.  Crouch  on  the 
other.  Because  J.  P.  Crouch  might  not  be  entitled  to  as  much  as  he 
thinks  in  the  property  left  to  him  and  M.  E.  Crouch,  is  not  suflBcient  to 
interfere  with  the  award  as  to  the  others. 

Again,  it  is  insisted  by  appellees  that  the  agreement  to  arbitrate  only 
warranted  a  division  of  the  property  as  between  J.  P.  and  M.  E.  Crouch 
on  the  one  part  and  the  three  children  on  the  other.  This  contention  is 
at  least  plausible,  in  view  of  the  fact  that  Mrs.  Crouch  was  unable  to 
contract  in  that  manner  as  to  a  division  between  herself  and  husband. 
A  married  woman  can  make,  with  persons  other  than  her  husband,  a 
valid  agreement  to  partition  property  owned  by  them  jointly,  and  this 
can  be  done  by  parol,  and  a  fair  and  equitable  division  of  property  made 
between  husband  and  wife  in  contemplation  of  their  separation  has  been 
upheld,  but  we  know  of  no  case,  and  none  has  been  cited,  that  authorizes 
them  to  make  a  division  where  they  are  continuing  to  live  together,  and 
no  fact  or  circumstance  is  stated  that  would  require  such  for  the  protec- 
tion of  the  rights  of  either. 

The  agreement  in  this  case  fails  to  show  any  necessity  for  a  division  of 
the  property  between  J.  P.  and  M.  E.  Crouch.  Nor  is  there  any  fact 
stated  in  the  trial  that  shows  such  necessity.  He,  under 'the  law,  has  the 
management  and  control  of  both  the  community  and  her  separate  prop- 
erty, and  no  reason  is  shown  why  a  division  is  desirable. 

Believing  that  the  award  is  separable,  and  that  the  judgment  rendered 
in  this  case  is  in  all  things  just  and  equitable,  it  is  aflBrmed. 

Aflirmed, 


Texas  &  Pacific  Railway  Company  v.  Geo.  W.  McKenzie. 

Decided  November  1,  1902. 

1.— Charge— Defenses— Affinnative  Presentment— Assumed  Risk. 

The  defendant  is  entitled  to  have  his  defenses  presented  to  the  jury  in  an 
affirmative  manner,  where  they  are  not  so  presented  in  the  main  charge,  and  he 
requests  a  proper  charge  so  presenting  them.  See  illustration  in  the  case  of 
a  requested  charge  instructing  that  a  passenger  assumed  the  risk  in  alighting 
from  a  car  after  it  had  stopped  a  proper  time  at  the  station  and  then  started 
again. 

8.- Personal  Injury— Carrier  of  Passengers— Cause  of  Injury. 

Where  plaintiff  alleged  that  a  felon  on  his  wife's  thumb  was  caused  by  in- 
jury in  fallmg  from  a  car,  resulting  from  a  jerk  of  the  train  as  she  was  at- 
tempting to  alight  therefrom,  and  defendant  pleaded  (with  proof  tending  to 
that  effect)  that  the  injury  arose  from  other  causes  for  which  it  was  not  liable, 
the  court  should  have  given  a  requested  charge  instructing  that  the  jury  must 
find  that  the  felon  was  directly  traceable  to,  and  would  not  have  occurred  but 
for,  the  fall  from  the  car,  otherwise  they  could  not  find  for  plaintiff. 

3. — Same — ^Aggravation  of  Injury— Improper  Treatment— Ordinary  Care. 

A  requested  charge  that  if  the  injury  was  a  slight  one,  but  was  aggravated 
by  failure  to  give  it  prompt  attention,  or  by  unskilled  treatment,  the  verdict 
should  be  for  the  defendant,  was  properly  refused,  as  the  defendant,  if  it  caused 
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the  injury,  was  responsible  for  the  proximately  resulting  damages,  and  pbii* 
tiff's  responsibility  for  any  such  aggravation  depended  on  whether  he  naed  a^ 
nary  care  to  have  the  injury  properly  treated. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Bichard  Morgan. 

r.  J.  Freeman  and  Hall  &  Flippin,  for  appellant. 

Harry  P.  Lawther  and  Frank  Reeves,  for  appellee. 

RAINEY,  Chief  Justice. — The  petition  of  George  W.  McKenzie, 
plaintiff  below,  asked  for  damages  against  the  Texas  &  Pacific  Railway 
Company,  defendant  below,  on  account  of  alleged  injuries  resulting  to 
his  wife,  Anna  B.  McKenzie,  by  reason  of  the  train  giving  a  jerk  and 
throwing  her  off  the  train. 

Plaintiff  alleged  that  his  wife  was  a  passenger  on  defendant's  train 
going  from  Fort  Worth  to  Dallas,  Texas;  that  on  the  arrival  of  the  train 
at  the  union  depot  at  Dallas,  Texas,  it  stopped  to  permit  her  and  the 
other  passengers  thereon  to  alight  therefrom.  After  said  train  had 
stopped,  and  while  she  was  leaving  the  coach  in  which  she  had  been  sit- 
ting, and  was  on  the  steps  of  said  coach,  the  train  moved  off  with  a  sud- 
den jerk,  throwing  her  with  great  force  and  violence  from  the  steps  upon 
said  depot  platform,  thereby  inflicting  upon  her  painful  wounds  and 
bruises ;  the  thumb  of  her  left  hand  was  badly  bruised  and  injured,  and 
it  became  greatly  swollen  and  very  sore,  resulting  in  a  running  sore, 
necessitating  the  services  of  a  physician  for  nearly  four  months.  During 
said  time  her  thumb  was  lanced  by  her  said  physician  on  three  different 
occasions,  and  it  became  necessary  for  said  physician  to  remove  there- 
from a  part  of  the  bone ;  during  which  time  she  suffered  great  pain, 
mentally  and  physically,  and  was  prevented  from  attending  to  her  nsnal 
household  duties  and  also  from  pursuing  her  avocation  of  seamstress  and 
milliner. 

Defendant's  answer  contained  a  general  demurrer,  a  general  denial, 
and  special  answer,  that  the  train  of  defendant  upon  the  occasion  in 
question  was  stopped  at  the  union  depot  for  the  passengers  to  alight 
therefrom,  and  remained  standing,  for  a  length  of  time  which  was  ample 
to  afford  the  plaintiff's  wife  an  opportunity  to  alight  from  said  train  in 
safety,  and  if  she  did  not  so  alight  from  said  train  within  said  time,  it 
was  because  of  her  own  carelessness  and  negligence.  And  defendants 
servants  in  charge  of  said  train,  having  duly  announced  the  station,  and 
having  waited  the  usual  time  for  passengers  to  alight  therefrom,  and 
believing  that  all  passengers  who  desired  to  alight  therefrom  had  gotten 
off  the  same,  signaled  same  to  move  into  the  yards  of  defendant  com- 
pany; and  if  plaintiff's  wife  attempted  to  alight  therefrom  after  such 
signal  was  given,  she  did  it  knowing  that  the  train  was  moving  and  witii 
full  knowledge  of  the  danger,  and  assumed  the  risk  in  attempting  to 
alight  from  said  train  while  in  motion. 
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Defendant  further  alleged  that  if  plaintiflf's  wife  ever  fell  from  the 
train  that  she  was  not  injured  by  such  fall,  and  that  the  same  was  not  the 
cause  of  an  injury  to  her  thumb;  but  it  avers  that  such  injury  to  the 
thumb,  or  any  part  of  the  body  claimed  to  have  been  injured,  was  caused 
by  means  other  than  such  fall,  and  that  said  thumb  was  injured  by  hav- 
ing persons  unskilled  in  such  matters  to  cut,  lacerate,  and- operate  upon 
the  same,  whereby  the  same  was  bruised,  wounded,  and  injured.  The 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff  from  which  this 
appeal  is  prosecuted. 

The  testimony  was  conflicting  on  the  issues  raised  by  the  pleadings, 
and  the  assignments  of  error  presented  relate  to  the  action  of  the  court 
as  to  its  charge  and  refusing  to  give  special  charges  requested.  The  first 
we  will  notice  is  the  refusal  to  give  the  following  charge  requested  by 
appellant,  viz. :  "If  you  find  from  the  evidence  the  employes  of  defend- 
ant, on  reaching  the  station,  announced  the  station;  that  the  train 
stopped  the  usual  time  for  passengers  to  alight  therefrom,  and  that  the 
time  they  did  stop  was  ample  for  passengers  to  alight,  and  plaintiff's 
wife  failed  to  use  proper  diligence  in  leaving  the  train  before  it  started 
to  move  out  of  the  station,  and  after  the  train  was  put  in  motion  at- 
tempted to  alight  therefrom,  while  the  cars  were  in  motion,  you  are  in- 
structed that  she  assumed  the  risk,  and  if  thereby  she  was  injured  she 
can  not  recover/'  Defendant's  testimony  tended  to  show  that  the  train 
stopped  long  enough  for  Mrs.  McKenzie  to  have  alighted  in  safety  be- 
fore starting  again,  and  was  sufficient  to  raise  the  issue  whether  she  used 
sufficient  diligence  to  alight  after  the  train  stopped.  The  issue  being 
raised,  the  appellant  was  entitled  to  have  it  affirmatively  presented,  as 
the  court  did  not  so  present  it  in  the  main  charge.  If  the  train  stopped 
a  sufficient  time  under  the  circumstances  for  Mrs.  McKenzie  to  alight 
by  the  use  of  reasonable,  diligence,  and  she  failed  to  use  such  diligence, 
and  after  stopping  for  such  time  the  employes  started  the  train,  not 
knowing  that  Mrs.  McKenzie  was  attempting  to  alight  therefrom,  they 
were  not  guilty  of  negligence,  and  she  could  not  recover.  Railway  v. 
Perry,  8  Texas  Civ.  App.,  78,  27  S.  W.  Rep.,  496. 

The  court  also  refused  to  give  the  following  special  charge  requested 
by  appellant,  to  wit :  "If  you  find  from  the  evidence  that  plaintiff's  wife 
was  afflicted  with  a  felon  on  her  thumb,  and  further  find  that  she  fell 
from  a  car  or  train  of  defendant,  you  must  then  find  that  the  felon  was 
directly  traceable  to  and  would  not  have  occurred  but  for  the  fall  from 
the  car,  otherwise  you  can  not  find  for  plaintiff.  Should  you  conclude 
that  from  all  the  evidence  that  the  thumb  became  sore  and  was  caused 
from  any  other  cause  than  the  alleged  fall,  then  you  must  find  for  the 
defendant."  One  of  the  defenses  pleaded  by  the  defendant  was  that  the 
injury  to  Mrs.  McKenzie's  thumb  arose  from  causes  other  than  the  fall. 
There  was  evidence  tending  to  support  such  defense.  The  court  did  not 
present  this  theory,  and  it  was  therefore  error  in  the  court  to  refuse  said 
special  instruction. 

The  following  special  instruction  was  requested,  the  refusal  of  which 
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is  assigned  as  error,  to  wit :    'TTf  you  find  from  the  evidence  that  an  in- 
jury was  received  by  plaintiflPs  wife  at  the  time  and  place  alleged  in  the 
petition,  and  further  find  that  the  injury  was  a  slight  one,  and  woold, 
with  proper  care,  have  caused  her  but  little  trouble,  and  further  find  M 
the  inflammation  was  intensified  and  the  injury  aggravated  by  failure  of 
prompt  attention  thereto,  or  by  unskilled  treatment,  then  you  will  find 
for  defendant/*     "A  party  who  receives  an  injury  resulting  from  the 
negligence  of  another,  and  who  neglects  to  use  proper  means  to  effect  a 
recovery,  can  not  recover  for  the  aggravation  of  his  injuries  accruing 
from  such  neglect."    Railway  v.  McMannewitz,  70  Texas,  73.    Whether 
there  was  neglect  is  a  question  for  the  jury  to.  determine.    To  prevent 
aggravation  of  the  injury  the  party  injured  is  only  required  to  use  sudi 
care  and  caution  as  an  ordinarily  prudent  person  would  use  under  similar 
circumstances.     The  aggravation  of  a  wound  by  unskillful  treatment 
would  not,  of  itself,  prevent  the  recovery  of  damages  by  reason  of  sudi 
aggravation,  unless  the  injured  person  failed  to  use  ordinary  care  to  pre- 
vent such  aggravation.     When  a  personal  injury  flows  from  the  negligent 
act  of  another,  that  other  is  responsible  for  the  damages  resulting,  and  all 
that  the  law  demands  of  the  injured  party  is  to  use  ordinary  care  to  avert 
further  injury.    Rockston  v.  Milwaukee,  45  Law.  Rep.  Ann.,  691;  Rail- 
way V.  O'Brien,  18  Texas  Civ.  App.,  690.     The  charge  requested  was 
erroneous  in  instructing  that  the  jury  find  for  the  defendant  if  "the  in- 
jury was  aggravated  by  failure  of  prompt  attention  or  unskilled  treat- 
ment."    If  the  defendant  negligently  caused  the  injury,  then  it  was 
responsible    for    the    damages    that    proximately    resulted   therefrom. 
Whether  defendant  was  responsible  for  the  aggravation,  if  any,  caused 
by  a  failure  of  prompt  attention  or  unskilled  treatment,  depended  npon 
the  care  used  by  plaintiff  to  have  the  injury  properly  treated.    Bailway 
V.  O'Brien,  18  Texas  Civ.  App.,  690.    The  courts  charge  did  not  prop- 
erly present  this  issue,  but  the  appellant  is  not  in  an  attitude  to  com- 
plain, the  requested  charge  being  erroneous. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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J.  M.  Dickson  et  al.  v.  Alice  Holt.     ' 

Decided  November  3,  1902. 

1. — ^Practice  on  Appealr-CompromiBe  of  Case— Intenrention  of  Attorneys. 

After  a  case  was  duly  brought  into  the  appellate  court  the  appellants  filed 
therein  a  motion  to  dismiss  the  case,  and  with  it  an  agreement  signed  by  the 
appellee  showing  a  compromise  and  settlement  of  the  judgment  rendered  below 
and  payment  of  the  agreed  amount,  and  the  costs  of  the  appellate  court  were 
also  tendered.  The  attorneys  of  the  appellee  filed  a  plea  of  intervention  asking 
leave  to  resist  such  motion,  and  alleging  that  they  owned  an  interest  in  the 
judgment,  and  that  the  compromise  had  been  fraudulently  made  without  their 
knowledge  and  for  the  purpose  of  defeating  their  rights.  Held,  that  without 
deciding  the  issue  of  fact  so  raised,  the  motion  and  plea  would  be  overruled  with- 
out prejudice  to  either  party. 

2^ — ^Liquor  Dealer's  Bond — ^Minora 

Evidence  held  not  to  show  an  infraction  of  the  condition  of  a  liquor  dealer's 
bond  8t8  to  permitting  minors  to  enter  and  remain  in  a  saloon  where  whiskies 
were  sold. 

Appeal  from  the  County  Court  of  Montague  County.  Tried  below  be- 
fore Hon.  W.  W.  Cook. 

J.  M.  Chambers  and  Montgomery  &  Hughes,  for  appellant. 

Speer  &  Speer  and  W.  R.  Bellows,  for  appellee. 

HUNTEE,  Associate  Justice. — This  suit  was  brought  by  Alice 
Holt,  a  widow,  and  the  mother  of  Willie  Holt,  against  J.  M.  Dickson  as 
principal,  and  A.  Newby  and  J.  B.  Dickson  as  sureties,  on  a  retail  liquor 
dealers  bond,  in  the  County  Court  of  Montague  County,  alleging  two 
infractions  of  the  bond :  One  for  selling  whisky  to  Willie  Holt,  he  being 
under  21  years  old,  and  the  other  for  permitting  him  to  enter  and  re- 
main in  the  saloon  where  whiskies  were  sold.  The  death  of  J.  B.  Dick- 
son was  suggested,  and  plaintiff  dismissed  as  to  him.  The  other  defend- 
ants filed  a  general  denial.  The  case  was  tried  by  the  court  without  a 
jury,  and  judgment  rendered  for  the  statutory  penalty  of  $500  for  each 
alleged  breach  of  the  bond,  amounting  to  $1000,  and  the  defendants  have 
bought  the  case  here  by  appeal,  the  transcript  of  the  record  having  been 
filed  here  on  March  28,  1902. 

On  October  8,  .1902,  the  appellants  filed  here  a  motion  to  dismiss  the 
case,  and  with  it  an  agreement  signed  by  the  appellee,  Mrs.  Alice  Wil- 
Ungham,  and  her  husband,  Frank  Willingham,  who  had  intermarried 
since  the  judgment  was  rendered,  and  by  A.  Newby,  showing  a  compro- 
mise and  settlement  of  the  judgment  and  claim  for  $400  and  the  costs 
of  the  suit,  all  of  which  Newby  had  paid,  except  the  costs  of  this  court, 
which  he  tendered  to  the  clerk.  Thereupon  the  Hon.  Ocie  Speer,  John 
Speer,  and  W.  R.  Bellows,  the  attorneys  of  lecord  for  Mrs.  Alice  Holt, 
asked  leave  to  intervene  for  the  purpose  of  resisting  this  motion,  alleging 
in  their  application,  which  was  sworn  to,  that  they  were  the  owners  of 
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and  were  entitled  to  collect  and  retain  one-half  the  judgment  and  cause  of 
action ;  that  the  compromise  and  settlement  had  been  made  by  A.  Xewby 
with  their  client,  without  their  knowledge  or  consent,  the  said  Ncwby 
well  knowing  of  their  interest  in  the  judgment,  and  that  it  was  fiandu- 
lently  done  for  the  purpose  of  injuring  them  and  defeating  them  in  the 
collection  of  their  part  of  the  judgment.  This  motion  and  the  plea  oi 
intervention  were  submitted  along  with  the  case,  and,  without  deciding 
the  issues  of  fact  raised  thereby,  we  have  concluded  to  overrule  the  same 
without  prejudice  to  either  party  to  the  controversy. 

As  to  the  merits  of  the  case,  there  is  only  one  question  presented  which 
requires  our  serious  consideration,  and  that  is  whether  two  conditions  of 
the  bond,  were  breached,  or  only  one. 

The  evidence  of  Willie  Holt,  appellee^s  witness,  and  that  upon  which 
Mrs.  Holt  recovered,  was  as  follows:  "In  July, -1900,  I  went  into  his 
saloon  and  bought  a  half  pint  of  whisky  from  his  bartender,  Charky 
Thornton.  I  was  in  there  just  long  enough  to  buy  and  pay  for  the 
whisky,  and  then  I  went  out.  I  never  was  in  the  saloon  at  any  other  time 
except  I  went  through  it  once,  and  as  I  was  going  through  Mr.  Didson 
ordered  me  to  go  on  out.  I  did  not  stop  at  all.  I  had  no  order  from 
anyone  to  get  the  whisky  when  I  bought  the  half  pint  before  mentioned. 
Thornton  was  tending  bar  for  J.  M.  Dickson  when  he  sold  me  this 
whisky.  He  made  no  objection  to  my  being  in  there  when  I  got  the 
whisky.  Dickson  was  not  in  the  saloon  at  that  time.  Thornton  tended 
bar  for  Dickson  for  some  time  after  this,  as  I  saw  him  in  passing  the 
saloon." 

The  plaintiff  testified  that  Willie  was  her  son  and  was  19  years  old  on 
the  8th  day  of  May,  1901. 

The  foregoing  evidence  is  uncontradicted,  and  error  is  assigned  that 
the  court  erred  in  rendering  judgment  for  two  infractions  of  the  bond 
when  the  evidence  proved  only  one.  This  assignment  is  sustained,  be- 
cause the  evidence  fails  to  prove  that  the  minor  was  permitted  to  enter 
or  remain  in  the  saloon,  and  the  judgment  for  $1000  is  reversed  and  here 
rendered  against  the  appellants  and  their  sureties  on  appeal  bond  in  the 
sum  of  $500.  And  the  costs  of  this  court  and  of  this  appeal  are  to  be 
taxed  against  the  appellee. 

Reversed  and  rendered. 


Fire  Association  v.  Nokris  &  Hines.  299 

Continental  Fire  Assocution  v.  Norris  &  Hines. 

Decided  November  6,  1902. 

L— Awrignment  of  Error. 

An  assignment  of  error  in  permitting  the  amendment  after  verdict  of  a 
"first  amended  petition,"  can  not  be  considered  where  no  such  pleading  is  found 
in  the  record. 

8.— Insurance— Limitation  on  Agent's  Authority. 

The  rule  that  insured  must  take  notice  of  limitations  contained  in  his  writ- 
ten application,  on  the  authority  of  the  agent  of  insurer  receiving  and  forward- 
ing the  same  to  affect  his  principal  with  any  notice  or  statements  by  insured, 
to  such  agent  (Insurance  Company  v.  Walker,  94  Texas,  476)  applies  only  where 
such  agent's  authority  is  limited  to  receiving  and  forwarding  the  application  for 
a  pNolicy  to  be  issued  by  another,  not  to  cases  where  he  is  furnished  with  blank 
policies  to  be  signed  and  issued  by  him  as  local  agent. 

8. — Insurance  Agent — Liability  to  Company. 

To  authorize  recovery  by  an  insurance  company  against  its  agent  for  fail- 
ure to  communicate  to  it  facts  material  to  the  risk,  disclosed  to  him  by  insured, 
it  must  be  shown  that  the  policy  would  not  have  been  issued  had  he  made  the 
facts  known  to  the  company. 

Error  to  the  District  Court  of  McLennan  County.  Tried  below  be- 
fore Hon.  Sam  E.  Scott 

Armstrong  &  Hanger,  for  plaintiff  in  error. 

H.  N.  Atkinson,  for  defendants  in- error. 

STREETMAN,  Associate  Justice. — ^Appellees  brought  this  suit  to 
recover  on  a  policy  of  insurance  issued  by  appellant  on  a  gin  house  and 
machinery.  The  trial  was  before  the  district  judge  without  a  jury,  and 
upon  appellant's  request  he  filed  the  following  findings  of  fact,  which  we 
adopt,  to  wit : 

"1.  I  find  that  on  the  5th  day  of  September,  1900,  the  said  fire  asso- 
ciation by  S.  Hundley,  its  duly  authorized  agent,  issued  its  policy 
of  insurance  of  that  date,  wherein  and  whereby  it  insured  Norris  & 
Hines  against  all  direct  loss  or  damage  by  fire,  as  follows:  On  steam 
power,  two-story  gin  house,  $300.  On  fixed  and  movable  machinery  of 
all  kinds,  excepting  engine  and  boiler  and  appurtenances,  while  set  up 
for  use,  including  gin  stands,  feeders,  condensers,  dust  and  lint  flues, 
cotton  presses  and  appurtenances,  suction  elevators,  fans,  vacuum  boxes, 
distributers,  journals,  grist  mill,  tools,  piping  and  hose,  while  contained 
in  the  above  building,  $1350.  On  boiler  house  built  of  wood,  with  metal 
roof,  $100.  On  engine  and  boiler,  including  connections,  while  con- 
tained in  above  described  boiler  house,  $250.  Which  policy  was  issued 
for  the  period  of  one  year,  and  the  premium  was  paid  on  said  policy. 

"2.  I  further  find  that  on  the  17th  day  of  October,  1900,  the  above 
described  property  was,  without  the  fault  of  Norris  &  Hines,  totally 


300  30  Texas  Civil  Appeals  Reports. 

destroyed  by  fire,  except  the  boiler,  which  was  damaged  to  the  amount  of 
about  $400. 

"3.  I  further  find  that  the  gin  house  was  reasonably  worth  $800; 
that  the  machinery,  including  gin  stands,  feeders,  condensers,  flues,  suc- 
tion elevators,  fans,  vacuum  boxes,  distributers,  piping,  pulleys,  seed 
feeders,  seed  blowers,  conveyors,  shafting,  belting,  hangers,  journals, 
grist  mill,  tools,  piping  and  hose,  were  reasonably  worth  the  sum  of 
$2000.  The  gin  house  was  worth  about  $800,  and  the  boiler  house  was 
worth  about  $150. 

"4.  I  further  find  that  proof  of  loss  was  duly  made  shortly  after  the 
fire,  and  that  defendant  company  refused  to  pay  the  loss. 

"5.  I  further  find  that  S.  Hundley  was  local  agent  for  defendant 
company  at  Moody,  Texas;  that  he  had  blank  policies  of  defendant  in 
his  possession,  and  that  the  policy  sued  on  herein  was  signed  by  him  as 
local  agent  for  defendant  company,  and  that  he  was  authorized  to  sign 
the  same. 

**6.  I  further  find  that  before  said  policy  was  issued,  M.  E.  Norris, 
for  Norris  &  Hines,  signed  an  application  therefor;  that  the  said  Nor- 
ris  made  truthful  answers  to  said  Hundley,  local  agent,  to  all  questions 
in  said  policy.  I  further  find  that  said  Norris  did  not  read  over  said 
application,  and  that  the  blank  spaces  in  said  application,  under  the 
head  of  'Important  questions,'  were  not  filled  in  by  said  Norris,  nor  by 
the  said  agent,  but  said  blanks  were  afterwards  filled  by  some  one  else, 
who  was  not  disclosed  by  the  evidence. 

"7.  I  further  find  that  Norris  &  Hines  had  made  a  parol  contract 
to  purchase  the  land  upon  which  their  gin  house  was  situated,  being 
five  acres,  at  $30  an  acre;  that  they  had  gone  into  possession  of  the 
same  and  made  permanent  and  valuable  improvements  thereon,  and 
were  entitled  to  conveyance  thereto,  and  that  they  had  a  fee  simple  title 
within  the  meaning  of  the  law.  I  further  find  that  S.  Hundley,  the 
agent  who  issued  the  policy,  had  full  notice  of  the  condition  of  the  title 
before  the  policy  was  issued.^' 

The  first  and  second  assignments  of  error  relate  to  the  action  of  the 
court  in  permitting  an  amendment  of  plaintiff's  first  amended  petition 
after  trial,  by  inserting  the  name  of  one  of  the  plaintiffs,  and  in  ren- 
dering judgment  for  said  plaintiff.  In  the  record,  we  find  no  such 
pleading  as  a  first  amended  petition  of  plaintiffs,  and  we  are  unable  to 
consider  any  error  concerning  the  same. 

The  third,  fourth,  fifth  and  sixth  assignments  of  error  complain  of 
the  judgment  because  of  various  misrepresentations  alleged  to  have 
been  made  by  appellees  in  their  written  application  for  the  insurance 
policy,  relating  to  the  condition  of  the  title,  the  incumbrances  on  the 
property,  former  losses,  etc.  Some  of  these  assignments  would  prob- 
ably be  sustained,  were  it  not  for  the  view  we  take  of  the  questions 
raised  imder  subsequent  assignments. 

The  seventh,  eighth^  ninth^  and  tenth  assignments  of  error  are  as 
follows : 
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''7.  The  court  erred  in  holding  that  the  defendants  in  error  were 
not  concluded  by  the  warranty  contained  in  their  said  application  for 
insurance,  to  the  effect  that  said  application  contained  a  ^just,  true  and 
full  exposition  of  all  the  facts  and  circumstances,  condition,  situation, 
value  and  risk  of  the  property  described,  and  that  no  fact  or  information 
material  to  the  risk  has  been  omitted  or  withheld,  and  that  said  appli- 
cation, with  its  agreements,  statements,  and  answers  will  constitute  a 
warranty  on  our  part  and  the  basis  for  and  part  of  any  policy  that  may 
be  issued  thereon/ 

"8.  The  court  erred  in  holding  that  the  defendants  in  error  were 
not  concluded  by  the  warranty  and  limitation  of  authority  contained 
in  their  said  application  for  insurance,  which  is  as  follows:  ^e  un- 
derstand and  agree  that  no  one  except  the  general  agents  at  Dallas, 
Texas,  of  the  company  which  shall  accept  the  insurance  hereby  applied 
for  has  any  authority  to  make  any  contract  or  agreement  on  behalf  of 
the  company  relative  to  cotton  gin  risks  or  to  make  any  indorsement 
on  such  policy,  and  that  none  of  the  provisions  or  conditions  of  said 
policy  can  be  waived  or  altered,  except  such  as  by  the  terms  thereof 
may  be  the  subject  of  agreement  indorsed  thereon  or  added  thereto, 
and  as  to  such  provisions  and  conditions  no  one  except  the  general 
agent  shall  be  deemed  or  held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver  or  alteration  shall  be  written  upon  or  at- 
tached to  such  policy,  nor  shall  any  privilege  or  permission  affecting  the 
insurance  under  such  policy  exist  or  be  claimed  by  the  insured  there- 
under, unless  so  written  or  attached  by  the  said  general  agent,  and  that 
the  company  shall  not  be  bound  by  any  statements  or  representations 
made  by  us  (Norris  &  Hines)  or  any  representations  or  promises  of  the 
solicitor  taking  this  application  which  are  not  contained  in  said  appli- 
cation or  the  policy  to  be  based  thereon/ 

"9.  The  court  erred  in  holding  that  the  defendants  in  error  were 
not  concluded  and  bound  by  the  representations  and  agreements,  con- 
ditions and  statements  in  said  contract  of  insurance. 

"10.  The  court  erred  in  holding  that  S.  Hundley  had  authority  to 
receive  notice. on  behalf  of  the  plaintiff  in  error,  of  facts  and  circum- 
stances not  contained  in  said  written  application  for  insurance,  and  in 
holding  that  the  plaintiff  in  error  was  bound  by  such  notice/^ 

It  is  insisted  that  this  case  comes  within  the  rules  announced  in  In- 
surance Company  v.  Walker,  94  Texas,  476,  and  Insurance  Company  v. 
Harris,  3  Texas  Court  Reporter,  115,  in  which  it  was  held  that  the 
applicant  was  bound  to  take  notice  of  the  limitation  upon  the  authority 
of  the  agent,  as  contained  in  the  written  application;  and  that  the  com- 
pany would  not  be  affected  with  notice  of  any  statements  made  to  the 
agent  who  received  and  forwarded  the  application. 

It  will  be  observed,  however,  that  there  is  a  distinction  between  the 
present  case  and  those  mentioned.  In  the  Walker  case,  the  facts  were 
"that  J.  H.  Blanton  was  local  agent  for  the  insurance  company  at  the 
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city  of  Gainesville,  Texas,  with  authority  to  receive  applications  for 
insurance  upon  gin  property^  and  to  forward  them  to  D.  E.  GroYe,  at 
Dallas,  Texas,  who  alone  had  the  power  to  issue  a  policy  upon  that  clasB 
of  property.  Blanton  had  no  authority  to  issue  a  policy  for  the  plain- 
tiff in  error  upon  the  gin  property/'  The  policy  was  made  out  and 
issued  by  Grove  and  only  sent  to  Blanton  for  delivery.  The  arrange- 
ment was  substantially  the  same  in  the  case  of  Insurance  Company  v. 
Harris. 

.  In  this  case,  however,  while  the  application  states  that  "no  one  ex- 
cept the  general  agents  ♦  ♦  ♦  has  any  authority  to  make  any  eon- 
tract  or  agreement  on  behalf  of  the  company  relative  to  cotton  gin 
risks,"  yet  the  facts  were,  that,  while  the  application  was  forwarded  to 
appellant's  general  agents,  the  policy  was,  by  their  direction,  actually 
written  out,  issued  and  delivered  to  appellee  by  the  agent  Hundley.  He 
was  local  agent  for  the  company,  and  had  a  number  of  the  blank  poli- 
cies of  the  company  in  his  possession,  on  one  of  which  the  policy  in 
question  was  written. 

The  policy  itself  contained  this  statement;  "This  policy  shall  not 
be  valid  until  countersigned  by  the  duly  authorized  agent  of  the  Asso- 
ciation at  Moody,  Texas."  It  was  countersigned  by  "S.  Hundley, 
Agent." 

Hundley  solicited  the  insurance,  made  out  and  forwarded  the  appli- 
cation, issued  the  policy,  ^delivered  it,  and  collected  the  premium.  Af- 
terwards, when  some  question  arose  about  the  amount  of  premium,  he 
threatened  to  cancel  the  policy  if  the  additional  premium  was  not 
paid,  evidently  assuming  that  he  had  authority  to  cancel  the  policy. 

Under  these  facts  we  think  the  case  falls  clearly  within  the  rule  an- 
nounced in  Wagner  &  Chabot  v.  Insurance  Company,  92  Texas,  555; 
Insurance  Company  v.  Lee,  73  Texas,  646,  and  Morrison  v.  Insurance 
Company,  69  Texas,  353,  that  an  agent  who  has  the  power  to  make  the 
contract  of  insurance,  issue  the  policy,  and,  in  fact,  exercise  the  highest 
authority  which  the  law  confers  upon  the  corporation,  stands  in  the 
place  of  the  corporation  itself ;  and  th^  the  corporation,  after  it  issues 
the  policy  and  collects  the  premium,  ikd  after  a  loss  has  been  suffered 
under  the  policy,  can  not  be  heard  t#say  that  it  did  not  have  notice 
of  the  facts  which  were  known  to  such||igent  at  the  very  time  he  issued 
the  policy.  ii 

Appellant  by  cross-action  sought  a  jfflgment  against  the  agent  Hund- 
ley, because  of  his  failure  to  commu&icate  the  facts  to  the  company, 
and  the  twelfth  assignment  of  error  complains  of  the  refusal  of  the 
court  to  render  judgment  against  said  Hundley. 

The  trial  court  does  not  give  any  reason  for  refusing  to  reader  judg- 
ment against  Hundley,  but  several  reasons  might  be  assigned.  One 
sufficient  reason  is  that  the  evidence  does  not  show  that  the  policy  would 
not  have  been  issued,  even  if  all  the  facts  known  to  Hundley  had  been 
communicated  to  the  company.     If  the  policy  would  have  been  issued 
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anyway,  then,  clearly,  they  were  not  damaged  by  his  failure  to  communi- 
cate the  facts,  and  the  burden  was  upon  the  company  upon  this  issue  to 
show  all  the  facts  necessary  to  a  recovery. 

There  being  no  error  in  the  judgment  of  the  District  Court,  it  is 
therefore  affirmed. 

Affirmed. 


Pullman  Palace  Car  Company  v.  E.  E.  Hatch. 

Decided  November  5,  1902. 

1.— Sleeping  Car  Company— Liability  for  Loss  of  Baggage— Degree  of  Care. 

Sleeping  car  companies  are  not  beld  to  the  responsibility  of  common  car- 
riers or  innkeepers,  and  to  warrant  a  recovery  for  loss  of  stolen  baggage,  it 
must  appear  that  reasonable  care  was  not  used  by  the  company  in  guarding  the 
baggage. 
8.— Same — Negligence— Burden  of  Proof. 

The  mere  proof  of  loss  of  property  by  a  passenger  while  occupying  a  berth 
in  a  sleeping  car  does  not  make  out  a  prima  facie  case,  and  some  evidence  of 
negligence  on  the  part  of  the  sleeping  car  company  must  be  adduced  in  order 
to  warrant  a  recovery  against  it. 

8.— Same— Reasonable  Care. 

A  sleeping  car  company  must  have  some  one  to  watch  over  its  sleeping  pas- 
sengers, and  it  follows  as  a  corrollary  to  that  proposition  that  if  a  perfect  watch 
be  kept  and  the  proof  does  not  tend  to  show  that  the  property  was  not  appro- 
priated by  the  watchman,  a  complete  defense  is  made  to  a  charge  of  failure  to 
exercise  reasonable  care. . 

Appeal  from  the  County  Court  of  Bexar  County.  Tried  below  before 
Hon.  Robt.  B.  Green. 

J,  D,  Ouinn  and  Martin  J,  Arnold,  for  appellant. 

Keller  &  Williams,  for  appell^. 

FLY,  Associate  Justice. — 'flis  suit  was  instituted  by  appellee  to 
recover  from  appellant  $500,  th«^alue  of  certain  property  belonging  to 
members  of  his  family.     The  re»very  was  for  $275. 

The  rule  is  .well  settled  in  the  Several  States  of  the  Tlnion  that  sleep- 
ing ear  companies  are  not  held  m  the  responsibility  of  common  carriers 
or  innkeepers,  but  that  in  order  p  recover  for  lost  or  stolen  property  it 
must  appear  that  reasonable  care  was  not  exercised  by  the  company  in 
guarding 'the  property  of  passengers  on  the  cars.  The  rule  is  thus 
formulated  in  a  leading  Massachusetts  case:  "While  it  is  not  liable 
as  a  common  carrier  or  as  an  innkeeper,  yet  it  is  its  duty  to  use  reason- 
able care  to  guard  the  passengers  from  theft;  and  if,  through  want  of 
such  care,  the  personal  effects  of  a  passenger,  such  as  he  might  reason- 
ably carry  with  him,  are  stolen,  the  company  is  liable  for  it.'^  Lewis 
V.  Car  Co.,  143  Mass.,  267.  The  rule  enunciated  has  been,  so  far  as 
we  know,  followed  in  every  State  where  the  question  has  arisen.    Pull- 
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man  Oar  Co.  v.  Pollock,  69  Texas,  120;  Car  Co.  v.  Matthews,  74  Teias, 
654;  Mann  Boudoir  Co.  v.  Depre,  4  C.  C.  App.,  540,  21  L.  R.  A.,  289; 
BaU  V.  Railway  (Va.),  32  L.  R.  A.,  792;  Car  Co.  v.  Martin  (Ga.),44 
L.  R.  A.,  790;  Cooney  v.  Pullman  Car  Co.  (Ala.),  53  L.  R.  A.,  690; 
Carpenter  v:  Railway  (N.  Y.),  26  N.  E.  Rep.,  277;  Pullman  Car  Co. 
V.  Gavin  (Tenn.),  23  S.  W.  Rep.,  70;  Voss  v.  Car  Co.  (Ind.),  44  N. 
E.  Rep.,  1010. 

In  the  ease  of  Carpenter  v.  Railway,  above  cited,  the  New  York 
Court  of  Appeals  said :  "The  mere  proof  of  the  loss  of  the  money  by 
a  passenger  while  occupying  a  berth  does  not  make  out  a  prima  facie 
case,  and  to  sustain  a  recovery,  some  evidence  of  negligence  on  the  part 
of  the  defendant  must  be  given."  The  latter  part  of  the  quoted  state- 
ment must  necessarily  follow  the  enunciation  of  the  first  part  of  it,  and 
is  the  rule  generally  adopted  by  American  courts,  although  in  Georgia 
proof  of  the  loss  is  held  to  place  the  burden  on  the  sleeping  car  com- 
pany of  establishing  proper  care  and  diligence  on  its  part.  Kates  ?. 
Car  Co.,  23  S.  E.  Rep.,  186.     The  former  is  the  rule  adopted  in  Texas. 

In  the  New  York  case,  as  in  the  present  case,  the  ground  of  negli- 
gence was  a  failure  to  exercise  reasonable  care  in  guarding  the  property 
of  appellee's  family,  and  it  was  said :  "A  corporation  engaged  in  run- 
ning sleeping  coaches,  with  sections  separated  from  the  aisle  only  by 
curtains,  is  bound  to  have  an  employe  charged  with  the  duty  of  careftiUy 
and  continually  watching  the  interior  of  the  car  while  berths  are  occu- 
pied by  sleepers.^^ 

After  stating  substantially  the  same  rule  the  Supreme  Court  of  Ten- 
nessee, in  the  Gavin  case,  above  cited,  said:  'It  follows  as  a  corollary 
from  this  proposition,  that,  if  the  servant  or  agent  of  the  company 
charged  with  the  duty  of  watching  and  protecting  the  property  of  the 
guest  purloins  it  himself,  the  company  will  be  liable  for  its  value." 
Therefore  under  the  allegations  in  the  petition  in  this  case,  if  an  em- 
ploye of  appellant  took  the  property,  or  through  his  carelessness  per- 
mitted some  one  else  to  take  it,  the  company  must  be  held  liable  for  its 
value.     We  briefly  state  the  facts  connected  with  the  loss  of  the  property. 

The  proof  establishes  that  the  property,  for  the  value  of  which  tbe 
suit  was  instituted,  was  placed  in  a  small  valise  by  Mrs.  Hatch  on  a 
seat  in  the  sleeping  car  coach  in  front  of  the  one  occupied  by  her,  the 
two  forming  the  seats  in  the  section,  the  lower  berth  of  which  had  been 
paid  for  by  her,  a  lady's  skirt  being  placed  over  it.  .A  basket  of  fruit 
occupied  the  same  seat,  the  basket  being  next  the  window,  the  yalise 
next  the  aisle  of  the  car.  No  one  had  engaged  the  upper  berth  of  the 
section,  and,  in  response  to  the  desire  of  Mrs.  Hatch,  the  berths  in  the 
section  were  not  prepared  for  sleeping  purposes,  and  also  at  her  desire 
both  windows  of  the  section  were  left  open,  it  being  a  hot  night  in  July. 
The  train  left  San  Antonio  at  9  o'clock  p.  m.,  and  some  time  after  10 
o'clock  Mrs.  Hatch,  although  she  had  informed  the  conductor  that  she 
never  slept  on  a  train,  went  to  sleep  and  did  not  wake  until  2  or  3 
o'clock,  the  following  morning.     The  valise  was  then  gone.    The  train 
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reached  Waelder  at  11 :20  p.  m.,  and  as  the  valise  was  afterwards  found 
on  the  ground  at  Waelder,  it  may  be  assumed  that  it  was  taken  from  the 
seat  at  some  time  between  the  time  Mrs.  Hatch  fell  asleep  and  the  time 
the  train  reached  Waelder.  The  proof  established  that  no  passenger 
came  into  the  sleeping  car  between  San  Antonio  and  Houston.  The 
train  reached  Houston  at  4  o'clock  a.  m.  The  proof  established  that 
strict  watch  was  kept  over  the  car  during  the  night,  and  there  is  no 
evidence  that  any  of  the  passengers  left  the  sleeping  car  during  the 
night.  The  car  was  not  opened  at  Waelder,  and  the  porter  swore  that 
he  did  not  leave  the  car  at  that  place.  There  were  eight  or  ten  passen- 
gers on  the  sleeping  coach  and  several  of  them,  including  the  general 
claim  agent  of  tie  company,  occupied  the  smoker  at  the  end  of  the  car, 
left  open  at  stations,  and  could  see  anyone  entering  until  after  the  train 
passed  Waelder.  The  reputation  of  the  porter  for  honesty  was  shown 
to  be  good. 

The  question  arises,  do  the  facts  present  any  circumstances  tending  to 
show  a  lack  of  reasonable  care  on  the  part  of  appellant?  We  give  the 
evidence  of  negligence  as  presented  by  .appellee's  brief: 

"The  record  shows  that  the  berth  occupied  by  Mrs.  Hatch  was  not 
made  up,  but  she  sat  in  it  facing  the  engine,  with  her  feet  on  the  oppo- 
site seat.  That  the  grip  which  was  afterwards  stolen  was  placed  on  the 
end  of  the  seat  and  her  skirt  was  thrown  over  it ;  that  Mrs.  Hatch  while 
sitting  at  the  end  of  the  seat  next  to  the  aisle  opened  a  valise  similar  to 
the  one  which  was  stolen,  and  took  out  her  money  and  started  to  count 
it,  and  her  father  told  her  not  to  do  so,  and  she  looked  up  and  the  Pull- 
man porter  was  standing  in  the  door,  looking  right  at  her,  and  she 
looked  right  into  his  eyes.  That  Mrs.  Hatoh  went  to  sleep  a  little  after 
10  o'clock,  and  the  next  morning  in  Houston  the  grip  was  gone.  That 
in  Houston  the  next  morning  when  Dr.  Spring  discovered  the  grip 
was  missing,  about  4 :45,  he  told  the  porter  to  tell  the  conductor  to  come 
to  him,  and  the  porter  returned  and  said  he  had  told  the  conductor, 
and  that  he  would  be  there  in  a  few  minutes;  that  Dr.  Spring  waited 
for  a  considerable  time  and  the  conductor  did  not  come,  and  he  told  the 
porter  the  second  time  to  tell  the  conductor  to  come  and  see  him  about 
the  satchel,  and  the  porier  returned  and  said  the  conductor  was  dress- 
ing; that  Dr.  Spring  and  family  had  to  go  to  breakfast,  and  they  never 
did  see  the  conductor  on  that  trip.  The  car  is  so  constructed  that  it  is 
impossible  for  anyone  to  go  through  the  front  end  without  being  no- 
ticed. The  front  entrance  is  a  smoking  room  and  you  have  to  go 
through  that  to  enter  the  car,  and  up  to  12 :30  the  smoking  room  was 
full  of  people,  and  no  outsider  could  have  come  into  the  entrance  with- 
out attracting  attention.  The  door  at  the  back  end  of  the  sleeping  car 
is  kept  locked,  and  it  is  impossible  for  anyone  to  get  into  the  sleeper 
without  passing  by  the  porter.  It  was  impossible  for  anyone  not  in  the 
car  to  have  come  in  there  and  stolen  the  grip.  The  porter  had  the  keys 
to  the  cars  and  could  go  in  and  out  the  back  doors  as  he  desired,  and 
Vol.  30  Civil— 20. 
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nobody  could  come  into  that  sleeper  that  night  who  had  no  business 
there,  but  the  brakeman,  train  conductor,  the  porter,  and  the  Pullman 
conductor.  Dr.  Spring  especially  requested  the  porter  to  look  out  for 
Mrs.  Hatch,  telling  him  to  take  care  of  her,  that  she  was  sick.  The 
porter's  duty  is  to  stand  guard  especially  after  everybody  has  gone  to 
bed,  and  he  got  a  camp  stool  and  sat  down  in  the  smoking  room  at  the 
•front  end  of  the  car,  and  no  one  could  have  gotten  into  the  car  without 
him  seeing  them.  The  porter  sat  down  where  he  could  look  down  the 
aisle,  and  if  anyone  came  on  the  front  way  they  would  have  to  step  over 
him.  All  the  berths  in  the  car  were  not  made  up  that  night.  The 
grip  was  found  near  the  station  at  Waelder  the  following  morning,  and 
the  jewelry  had  been  taken  from  it." 

It  is  not  claimed  by  appellee  that  the  property  was  taken  through 
the  window  by  some  person  on  the  outside  of  the  car,  but  it  is  con- 
tended that  all  the  facts  tend  to  establish  that  it  was  taken  by  some  one 
in  the  car,  and  it  is  claimed  that  the  testimony  demonstrating  that  a 
perfect  watch  was  kept  by  the  porter,  and  he  having  seen  Mrs.  Hatch 
put  the  money  in  a  similar  valise,  had  a  motive  to  steal  and  did  steal 
the  property. 

The  rule  having  been  firmly  established  that  sleeping  car  companies 
must  have  some  one  to  watch  over  its  sleeping  passengers,  it  would  seem 
to  be  a  corollary  to  that  proposition  that  if  a  perfect  watch  be  kept  and 
the  proof  does  not  tend  to  show  that  the  property  was  appropriated 
by  the  watchman,  that  a  complete  defense  is  made  to  a  charge  of  fail- 
ure to  exercise  reasonable  care.  If  from  the  fact  of  proof  of  a  perfect 
watch,  theft  of  the  property  by  the  watchman  is  to  be  inferred  or  pre- 
sumed, the  sleeping  car  company  is  placed  in  the  position  of  being  held 
liable  if  it  did  not  keep  watch  and  liable  if  it  did,  so  that  it  would  be 
to  all  intents  and  purposes  a  common  carrier  and  an  insurer  of  the 
property  of  its  guests  or  passengers.  We  can  see  that  a  watchman  might 
keep  a  perfect  watch  as  to  all  other  persons,  and  yet  appropriate  the 
property  himself,  but  his  dishonesty  certainly  can  not  be  inferred  from 
his  faithfulness  to  his  duty.  If,  in  addition  to  the  disappearance  of  the 
property,  it  had  been  proved  that  the  porter  was  dishonest  or  any  cir- 
cumstance had  been  shown  tending  to  show  an  appropriation  by  him, 
the  verdict  could  be  sustained.  Not  only  was  there  a  failure  to  estab- 
lish any  suspicious  circumstance  connecting  the  porter  with  the  dis- 
appearance of  the  property,  but  on  the  other  hand  he  established  a  good 
character  for  honesty.  In  a  case  where  the  facts  were  quite  similar,  the 
Court  of  Appeals  held  the  evidence  insufficient.  Dargan  v.  Pullman 
Car  Co.,  2  App.  C.  C,  sec.  691. 

Assuming  that  the  appellee  has  in  his  brief  made  a  fair  statement  of 
all  the  facts  tending  to  establish  negligence,  we  arrive  at  the  conclu- 
sion that  the  proof  fails  to  sustain  the  verdict.  In  view  of  another  trial 
we  refrain  from  a  further  discussion  of  the  evidence. 

The  judgment  is  reversed  and  the  cause  reinanded. 

Reversed  and  remanded. 
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Martin  County  v.  Gillespie  County. 

Decided  November  5,  1902. 

1.— County — ^Action  Against — ^Demand — ^Negotiable  Instruments. 

It  seems  that  in  an  action  against  a  county  on  negotiable  interest  coupons 
of  bonds  issued  by  it,  it  is  not  necessary  to  present  the  claim  to  the  commis- 
sioners court  before  bringing  suit. 

8. — Same — ^Pleading — Amendment — ^New  Cause  of  Action. 

In  a  suit  upon  interest  coupons  on  county  bonds,  an  amendment  alleging 
their  presentation  to  and  refusal  to  pay  by  the  commissioners  court,  is  merely 
an  enlargement  of  a  general  allegation  in  the  original  petition  that  payment  had 
been  duly  demanded,  and  not  a  new  cause  of  action  for  the  introduction  of  which 
plaintiff  should  be  taxed  with  costs  previously  accrued. 

8.— County  Bonds— Excessive  Issue — Refunding. 

An  issue  of  county  bonds  in  excess  of  the  amount  legally  authorized  by  the 
taxable  values,  was  not  illegal  in  toto;  but  could  be  refunded  by  the  commis- 
sioners court,  under  the  Act  of  May  3,  1893,  in  bonds  valid  if  not  in  excess. 

4.— County  Bonds— Certificate  of  Attorney-General. 

If  it  should  be  conceded  that  the  Attorney -General  has  no  authority  to  cer- 
tify county  bonds  (Act  of  April  29,  1893)  unless  presented  to  him  by  the  officers 
charged  with  the  management  of  the  fiscal  affairs  of  the  county,  the  act  of  pre- 
sentation was  a  ministerial  one,  and  not  required  to  be  performed  by  the  county 
officers  in  person,  and  might,  it  seems,  be  authorized  by  them  to  be'  done  by  an- 
other. 

5.— Same-— Innocent  Purchaser— Estoppel. 

Where  county  bonds,  otherwise  duly  issued  and  delivered,  were  certified  by 
the  Attorney -General  as  having  been  "submitted  to  me  for  examination  in  ac- 
cordance with  the  requirements  of  chapter  64  of  the  acts  of  the  Twenty-third 
Legislature  of  Texas,  approved  April  29,  1893,"  and  by  him  duly  appproved,  an 
innocent  purchaser  had  the  right  to  rely  on  that  statement  of  the  certificate,  and 
the  county  was  estopped  from  questioning  its  sufficiency  on  the  ground  that  the 
presentation  was  not  by  its  officers. 

6.— County  Bonds— Certificate  Procured  by  Fraud. 

The  failure  to  show  that  the  county  commissioners  had  passed  a  resolution 
repudiating  the  bonds,  in  laying  the  facts  before  the  Attorney-General  to  secure 
his  certification  of  them,  was  not  sufficient  to  show  fraud  in  procuring  his  certifi- 
cate, in  the  absence  of  evidence  that  he  had  no  information  of  the  fact  from 
other  soiu-ces. 

7.— County  Bonds— Repudiation  by  Resolution. 

A  county  which  has  issued  its  bonds  and  received  a  .valuable  consideration, 
has  no  right  to  repudiate  them  by  resolution  of  the  commissioners  court,  and  it 
was  no  fraud  to  fail  to  disclose  the  existence  of  such  resolution  to  the  Attorney- 
General  in  procuring  his  certification  of  the  bonds. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  Geo.  Calhoun. 

A.  L.  Camp  and  A.  8.  HawJcins,  for  appellant. 

MouTSund  &  MouTsund,  for  appellee. 

KEY,  Associate  Justice. — ^This  suit  was  instituted  by  Gillespie 
County  against  Martin  County  to  recover  upon  certain  interest  coupons 
attached  to  road  and  bridge  bonds  Nos.'S,  4,  and  6,  issued  by  Martin 
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County.  The  bonds  were  dated  April  10,  1894.  They  were  approved 
by  the  Attorney-General  November  17,  1897,  and  were  registered  by 
the  Comptroller  the  day  following.  They -were  refunding  bonds  issued 
in  lieu  of  certain  road  and  bridge  bonds  issued  in  July,  1885. 

The  original  series  of  bonds  amounted  to  $6000,  and  were  excessive, 
because  the  taxable  values  of  the  county  at  that  time  would  not  justify 
the  issuance  of  more  than  $4000  of  road  and  bridge  bonds.  The  rec- 
ord does  not  show  that  the  amount  of  refunding  bonds  actually  issued 
exceeded  $4000. 

James  R.  Masterson  and  S.  K.  Mcllhenny  became  the  owners  of  four 
of  the  original  series  of  bonds,  each  for  $1000,  and  amounting  in  the 
aggregate  to  $4000.  It  was  not  shown  that  Martin  County  received 
no  consideration  for  the  four  bonds  referred  to;  and  the  presumption  is 
that  they  rested  upon  a  valuable  consideration. 

February  12,  1894,  Masterson  and  Mcllhenny  made  an  arrangement 
with  the  Commissioners  Court  of  the  county,  which  resulted  in  the  issu- 
ance by  the  county  of  eight  bonds  for  $500  each,  bearing  interest  at  the 
rate  of  6  per  cent  per  annum,  which  eight  bonds  were  delivered  to  Mas- 
terson and  Mcllhenny  in  lieu  of  and  exchange  for  the  four  bonds  of 
date  July,  1885 ;  and  the  last  named  bonds  were  canceled  by  the  Com- 
missioners Court  of  Martin  County.  Thereafter  Martin  County  paid 
interest  on  the  refunding  bonds  held  by  Masterson  and  Mcllhenny  up 
to  and  including  the  year  1895. 

February  10,  1896,  the  Commissioners  Court  of  the  county  entered 
an  order  reciting  the  fact  that  it  had  obtained  legal  advice  to  the  effect 
that  both  issues  of  bonds  were  illegal  and  repudiating  the  same.  In 
1897,  Masterson  and  Mcllhenny  sold  the  refunding  bonds  held  by  them 
to  M.  S.  Swain  for  $2500,  and  Swain  procured  from  the  county  clerk 
of  Martin  County  a  certified  copy  of  the  order  made  and  entered  of 
record  by  the  Commissioners  Court  of  Martin  County,  February  12, 
1894,  authorizing  the  issuance  of  the  refunding  bonds,  and  levying  the 
necessary  tax  to  pay  interest  and  provide  a  sinking  fund,  which,  to- 
gether with  the  bonds  and  the  certificate  of  the  Comptroller  showing  the 
taxable  values  of  Martin  County,  he  presented  to  the  Attorney-General. 
And  thereupon  the  Attorney-General  approved  said  refunding  bonds, 
and  made  the  certificate  required  by  the  Act  of  April  29,  1893. 

Thereafter,  on  November  27,  1897,  the  county^  judge  of  Gillespie 
County,  acting  under  authority  from  the  Commissioners  Court  of  that 
county,  purchased  from  Swain  Nos.  3,  4  and  5  of  the  refunding  bonds 
referred  to,  and  paid  therefor  $1510  out  of  the  permanent  school  fund 
of  Gillespie  County.  At  that  time  neither  the  county  judge  nor  any  of 
the  county  commissioners  of  Gillespie  County  had  any  knowledge  or  in- 
formation of  the  matters  relied  on  by  Martin  County  to  show  the  inva- 
lidity of  the  bonds.  At  the  time  Gillespie  County  purchased  the  bonds 
all  the  coupons  then  due  had  been  detached.  Those  that  had  not  been 
taken  up  by  Martin  County  had  been  removed  by  Swain  or  some  one 
else  after  they  came  into  his  possession. 
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The  County  Court  rendered  judgment  for  Gillespie  County  for  the 
amount  sued  for,  and  Martin  County  has  appealed. 

We  shall  not  undertake  to  discuss  all  the  questions  presented  in  ap- 
pellant's brief.  The  plaintiff's  original  petition  alleged,  in  general 
terms,  that  demand  had  been  duly  made  by  plaintiff  for  payment  of 
the  debt  sued  for ;  and  thereafter,  in  an  amended  petition,  the  plaintiff 
alleged  presentment  of  the  coupons  to  the  Commissioners  Court  of 
Martin  County,  and  the  refusal  of  that  court  to  pay  the  same. 

It  is  contended  that  the  amended  petition  set  up  a  new  cause  of  ac- 
tion, and  that  the  costs  accruing  up  to  that  time  should  have  been  taxed 
against  Gillespie  County.  This  contention  is  overruled.  We  are  in- 
clined to  the  view  that  the  obligations  sued  on,  being  in  the  form  of 
negotiable  instruments,  are  not  such  claims  as  the  statute  requires  to 
be  presented  to  the  Commissioners  Court  before  suing  thereon.  Fur- 
thermore, the  original  petition  having  alleged  that  demand  for  payment 
had  been  duly  made,  we  think  the  amendment  averring  presentment  to 
the  Commissioners  Court  was  an  enlargement  of  the  TiUegation  in  the 
original  petition,  and  not  the  statement  of  a  new  cause  of  action. 
Townes  on  Texas  Pleading,  314;  Cotter  v.  Parks,  80  Texas,  542. 

While  the  excess  in  the  griginal  bonds  was  unauthorized  and  not  col- 
lectible, the  bonds  were  not  illegal  in  toto;  and  therefore,  the  Commis- 
sioners Court  of  Martin  County  was  authorized,  under  the  Act  of  May 
3,  1893,  to  refund  said  bonds  to  the  extent  of  their  validity.  That  is 
to  say,  for  such  amount  as  the  county  was  originally  authorized  to  issue ; 
and  the  refunding  bonds,  not  being  in  excess  of  that  amount,  were 
valid,  if  issued  in  the  manner  prescribed  by  the  statute.  Nolan  County 
V.  State,  83  Texas,  197. 

It  is  contended,  however,  that  the  statute  referred  to  requires  the 
certificate  of  the  Attorney-General  and  registration  in  the  Comptrol- 
ler's office  to  complete  the  issuance  of  such  bonds;  and  that  the  Attor- 
ney-General has  no  authority  to  certify  to  such  bonds,  unless  they  are 
presented  to  him  by  the  officers  charged  with  the  management  of  the 
fiscal  affairs  of  the  county.  If  this  construction  of  the  statute  be  con- 
ceded, we  are,  nevertheless,  of  the  opinion  that  it  can  not  avail  Martin 
County  in  this  case.  In  the  first  place,  while  the  county  judge  testified 
that  he  did  not  authorize  anyone  to  present  the  bonds  to  the  Attorney- 
General  for  approval,  it  was  not  shown  that  the  county  commissioners 
did  not  do  so,  verbally  or.  otherwise.  Presenting  bonds  to  the  Attofney- 
General  for  approval  is  a  ministerial  act,  and  we  do  not  think  the  Leg- 
islature intended  to  require  the  county  officers  to  perform  that  act  in 
person.  But  conceding  that  no  officer  of  Martin  County  gave  any  di- 
rect authority  for  the  presentment  of  the  bonds  to  the  Attorney-General, 
the  fact  remains  that  the  Commissioners  Court  of  that  county  author- 
ized the  issuance  of  the  bonds,  levied  the  tax  required  for  their  pay- 
ment, caused  the  bonds  to  be  signed  by  the  proper  officers  of  the  county 
and  delivered  to  Masterson  and  Mcllhenny;  thereby  putting  it  in  their 
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power,  and  in  the  power  of  their  assignees,  to  present  the  bonds  to  the 
Attorney-General  and  invoke  his  action  thereon.  And  the  certificate  of 
that  officer,  after  describing  the  bonds,  says — ^Tiave  been  submitted  to 
me  for  examination  in  accordance  with  the  requirements  of  chapter  64 
of  the  Acts  of  the  Twenty-third  Legislature  of  Texas,  approved  April 
29,  1893/'  By  the  terms  of  the  act  referred  to,  the  certificate  of  the 
Attorney-General  is  admissible  as  evidence,  and  cuts  oflE  all  defenses,  ex- 
cept forgery  and  fraud.  Now,  as  Martin  County  placed  it  in  the  power 
of  third  persons  to  present  the  bonds  to  the  Attorney-General  for  ap- 
proval, and  as  he  stated  in  his  certificate  that  they  were  submitted  to 
him  in  accordance  with  the  requirements  of  the  statute,  we  think  the 
ofiicers  of  Gillespie  County  had  the  right  to  rely  upon  that  statement, 
and  that  Martin  County  is  estopped  from  denying  its  truth.  In  other 
words,  we  hold  that  Gillespie  County,  under  the  facts  disclosed  by  the 
record,  is  entitled  to  protection  as  an  innocent  purchaser.  Citizens 
Bank  v.  City  of  Terrell,  78  Texas,  457. 

The  further  contention  is  urged  that  the  bonds  and  coupons  are 
invalid  on  accoimt  of  fraud.  It  is  not  claimed  that  any  deceit  was 
practiced  upon  the  oflBcers  of  Martin  County  in  procuring  them  to  issue 
the  bonds,  nor  is  it  denied  that  Martin  County  received  a  valuable  con- 
sideration for  the  original  bonds,  in  lieu  of  which  the  latter  were  issued. 
The  contention  is  that  Swain  knew  that  Martin  County  had  repudiated 
the  bonds,  and  failed  to  apprise  the  Attorney-General  of  that  fact,  and 
thereby  perpetrated  the  fraud. 

We  are  unable  to  sanction  this  contention  for  two  reasons:  In  the 
first  place,  conceding  that  the  proof  shows  that  Swain  failed  to  make 
the  disclosure  referred  to,  the  Attorney-Generars  testimony  was  not 
taken,  and  it  was  not  shown  that  as  a  matter  of  fact  he  was  without 
information  derived  from  other  sources  of  Martin  Count/s  attempted 
repudiation.  But,  in  the  second  place,  if  Martin  County  received  a 
valuable  consideration  for  the  original  bonds,  in  lieu  of  which  the  re- 
funding bonds  were  issued,  it  had  no  right  to.  repudiate  the  refunding 
bonds ;  and  it  was  not  fraud  on  it,  the  Attorney-General  or  anyone  else 
for  Swain  to  fail  to  advise  the  Attorney-General  of  the  attempted  repu- 
diation. 

We  find  no  error  in  the  record  and  the  judgment  is  afBrmed. 

Affirmed. 
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J.  Y.  Webb,  Jr.,  et  al.  v.  R.  H.  Moseley. 

Decided  November  5,  1902. 

1.— Insnrance — ^Note  Procured  by  Fraud. 

A  note  procured  by  the  representation  by  an  insurance  agent  that  the  com- 
pany would  issue  a  paid  up  life  policy  for  $25,000  for  the  sum  of  $1800,  could 
not  be  held  not  subject  to  attack  for  fraud  because  the  representation  was,  upon 
its  face,  palpably  absurd. 
2.— Note— Failure  of  Consideration. 

A  note  given  for  life  insurance  on  the  guaranty  of  the  insurance  agent  that 
his  company  would  issue  a  $25,000  paid  up  policy  for  $1800,  was  voidable  for 
failure  of  consideration,  on  refusal  to  issue  such  policy,  unless  in  the  hands  of 
an  innocent  holder. 
8. — ^Agency — Fraud — Notice. 

An  insurance  agent  acquiring  from  his  subagent  a  note  given  for  insurance 
and  obtained  by  fraudulent  representations  and  guaranties  not  complied  with, 
being  charged  by  law  with  notice  of  his  agent's  fraud  and  guaranty,  can  not  be 
protected  as  an  innocent  holder. 

Appeal  from  the  District  Court  of  Llano  County,  Tried  below  before 
James  Flack,  Esq.,  Special  Judge. 

Chas.  L.  Jfiudfirdahj  for  appellant. 

McLean  &  Spears,  for  appellee. 

KEY,  Associate  Justice. — ^Appellants^  brief  correctly  states  the  na- 
ture and  result  of  this  suit  as  follows :  "This  suit  was  instituted  on  the 
20th  day  of  January,  1900,  in  District  Court  of  Llano  County,  by  R.  H. 
Moseley  against  J.  M.  Reynolds,  the  Franklin  Life  Insurance  Company, 
and  J.  Y.  Webb,  Jr.,  to  perpetually  restrain  defendants  from  negotiating 
and  collecting  a  note  signed  and  delivered  by  plaintiflE  to  said  Reynolds 
for  $1200  with  8  per  cent  interest,  payable  to  the  order  of  said  Reynolds 
on  May  1,  1901,  dated  November  25,  1900,  in  form  negotiable,  plaintiflE 
alleging  that  Reynolds  procured  said  note  from  plaintiflE  as  premium  for 
a  policy  of  insurance  to  be  issued  by  defendant  company  on  the  life  of 
plaintiflE  for  $25,000  under  and  upon  the  special  representation  that  for 
the  said  note  and  the  sum  of  $400,  to  be  paid  to  it  by  plaintiflE  at  one 
year  from  November  25,  1900,  and  $200  at  two  years  from  said  date, 
said  company  would  sell  and  deliver  to  said  plaintiff  said  policy  of  insur- 
ance upon  his  life ;  (2)  that  said  policy  should,  by  the  three  payments  be 
fully  paid  up,  and  for  such  consideration  of  $j^200,  $400  and  $200  to  be 
paid  as  before  stated,  said  defendant  company  would,  by  such  policy 
contract,  bind  itself  to  pay  to  the  estate  of  plaintiff  said  sum  of  $25,000. 

"Plaintiff  alleges  (3)  that  Reynolds  represented  to  him  that  plaintiflE 
was  one  of  a  select  few  to  whom  such  a  proposition  could  be  made,  which 
was  because  of  his  standing  and  influence,  and  that  Reynolds  individu- 
ally would  guaranty  the  issuance  and  delivery  of  such  policy;  (4)  that 
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plaintiflE  was  ignorant  of  such  business,  believed  said  representations, 
and  by  reason  thereof  signed  and  delivered  said  note  to  Reynolds;  (5) 
that  he  at  the  time  signed  an  application  in  writing  for  a  policy  of  insur- 
ance, which  application  Reynolds  told  him  was  a  mere  matter  of  form 
and  which  he  did  not  understand,  and  which  Reynolds  told  him  was  for 
the  policy  agreed  upon;  (6)  that  said  company  did  not  sell,  and  said 
Reynolds  was  not,  and  knew  he  was  not,  authorized  to  offer  for  sale  from 
it  such  a  policy  at  such  price;  (7)  that  plaintiff  refused  to  accept  the 
policy  described  in  said  application  when  tendered;  (8)  that  in  procur- 
ing said  note,  said  Reynolds  was  acting  as  agent  for  said  company  and  of 
Webb,  who  was  its  general  agent  in  Texas;  (9)  that  a  plan  had  been 
arranged  between  Webb  and  Reynolds  whereby  Reynolds  was  permitted 
to  have  certain  percentage  of  certain  renewal  premiums  upon  business 
written  by  him,  provided  he  should  write  $750,000  of  business  per  year, 
and  he  was  permitted  to  offer  to  admit  certain  of  the  persons  from  whom 
he  might  solicit  applications  for  insurance  to  participate  with  him  in 
such  renewals,  to  induce  them  to  take  such  insurance,  said  Reynolds  and 
Webb  knowing  that  Reynolds  could  not  write  such  enormous  amount  of 
business  required  to  secure  him  such  renewals,  and  making  agreement 
merely  to  induce  people  to  buy  such  policies,  for  all  which  reasons  plain- 
tiff alleges  said  note  was  voidable  in  the  hands  of  all  said  defendants,  for 
which  he  prays  it  be  canceled,  etc. 

"T.  J.  and  W.  J.  Moore  were  also  made  parties  defendant.  The  Life 
Insurance  Company  and  W.  J.  and  J.  T.  Moore  disclaimed,  and  judg- 
ment was  rendered  against  them  accordingly,  and  suit  was  dismissed  as 
to  Reynolds. 

"Webb,  Jr.,  answered  with  two  special  exceptions,  which  were  over- 
ruled, general  denial,  and  that  he,  without  notice  of  any  defect  in  Rey- 
nolds' right  to  said  note,  in  good  faith  received,  accepted  and  held  said 
note,  duly  indorsed  by  Reynolds  before  its  maturity,  as  collateral  security 
for  an  indebtedness  owing  him  by  said  Reynolds ;  that  said  Webb  became 
and  was  the  legal  and  equitable  holder  and  owner  of  said  note,  and  he 
asked  for  judgment  against  plaintiff  therefor. 

"Judgment  was  rendered  against  defendant  company  and  Webb,  can- 
celing and  perpetually  enjoining  them  from  collection  of  the  note,  and 
for'costs.'^ 

The  evidence  given  by  the  plaintiff  and  corroborated  by  another  wit- 
ness sustains  all  the  material  averments  in  his  petition. 

The  first  assignment  of  error  asserts  that  the  court  erred  in  finding 
that  the  note  was  procured  by  fraud,  the  contention  being  that  the  repre- 
sentation by  Reynolds  that  the  insurance  company  would  issue  a  life 
insurance  policy  for  $25,000  in  consideration  of  about  $2000,  was  so 
palpably  absurd  that  it  could  not,  in  law,  be  deemed  fraudulent.  We  are 
not  prepared  to  sanction  this  contention.  Furthermore,  the  plaintiff's 
petition  and  evidence  goes  further  than  the  mere  allegations  of  fraud 
resting  upon  misrepresentation,  and  charges  that  Reynolds,  the  payee 
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named  in  the  note,  bound  himself  by  contract  of  guaranty  for  the  deliv- 
erance to  the  plaintijBE  of  the  insurance  policy,  which  he  represented 
would  be  issued  and  delivered.  However  onerous  and  unwise  it  may 
have  been,  Reynolds  had  the  power  to  bind  himself  by  the  contract  re- 
ferred to,  and  the  breach  of  that  contract  disclosed  by  the  evidence 
operated  as  a  failure  of  consideration  for  the  note,  and  entitled  the 
plaintiff  to  the  relief  accorded  him,  unless  the  defendant  Webb  was 
entitled  to  protection  as  an  innocent  holder.  And  on  that  branch  of 
the  case,  we  hold  that  as  Reynolds  was  a  subagent,  apjwinted  by  Webb, 
and  was  acting  within  the  scope  of  his  agency  when  he  made  the  false 
representations  and  contract  referred  to,  Webb,  his  principal,  though  he 
acquired  the  note  before  maturity,  is  charged  by  law  with  notice  of  his 
agent's  fraudulent  conduct  and  contract  of  guaranty  in  procuring  the 
note. 

This  disposes  of  all  questions  necessary  for  a  decision,  and  results  in 
an  affirmance  of  the  judgment.  As  to  the  right  of  the  holder  of  com- 
mercial paper  as  security  for  a  pre-existing  debt  to  claim  protection  as 
an  innocent  purchaser,  there  seems  to  be  considerable  conflict  among  the 
authorities ;  and,  resting  our  decision  on  that  branch  of  the  case  on  an- 
other point,  we  pretermit  that  question.    Tied,  on  Com.  Paper,  166-168. 

The  judgment  is  affirmed. 

Afp^rmed. 


Pacific  Mutual  Insurance  Company  of  California  v. 
Mary  Shaffer. 

Decided  November  5,  1902. 

1. — Life  Insurance — ^Parol  Contract. 

A  parol  contract  of  life  insurance  is  valid;  and  such  contract  is  sustained  in 
this  case,  although  a  written  policy,  improperly  dated  ahead  by  the  agent,  was 
issued  and  mailed  to  the  insured  and  was  in  his  possession  at  the  time  of  his 
death,  which  was  prior  to  the  date  so  written  in  the  policy. 

2. — Same — ^Pleading— Consideration. 

A  petition  on  a  parol  contract  of  insurance  was  not  subject  to  exceptions 
urged  on  the  ground  that  it  showed  that  the  contract  was  without  consideration, 
and  had  not  taken  effect  before  insured's  death,  where  it  alleged  that  the  in- 
flured  should  pay  defendant  out  of  his  monthly  wages  a  certain  sum  in  monthly 
installments,  beginning  at  a  designated  time,  and  that  it  was  agreed  at  the  time 
insured  delivered  his  application  to  the  agent,  that  the  insurance  should  be  bind- 
ing on  the  next  day,  which  was  several  days  before  the  insured's  death. 

3.— Same— Parol  Evidence— Written  Contract  Excluded.       i 

Where  plaintiff's  action  wa»  on  a  parol  contract  of  insurance,  and  she  de- 
nied that  the  insured  had  accepted  the  written  policy  subsequently  issued  on  his 
application,  parol  evidence  to  prove  the  terms  of  the  contract  alleged  was  not 
objectionable  as  contradicting  or  varying  the  terms  of  the  written  contract. 

4. — Same — ^Date  of  Application  Omitted. 

Where  the  application  for  insurance  was  not  dated  when  delivered  to  the 
agent,  ^arol  evidence  that  the  agent,  without  authority,  subsequently  inserted 
a  date  other  than  that  agreed  on,  was  not  objectionable  as  varying  the  terms 
of  a  written  contract. 
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Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

Beall  &  Kemp  J  for  appellant. 

Patterson  &  Buckler,  for  appellee. 

JAMES,  Chiep  Justice. — This  is  a  suit  by  appellee  in  separate 
counts  alleging  an  oral  and  a  written  contract  of  insurance  upon  the  life 
of  her  husband,  in  her  favor,  for  $1000.  The  answer  was  a  general  denial, 
— that  there  was  no  consideration,  that  the  policy  had  not  taken  effect  at 
or  before  the  death  of  the  husband ;  also  that  any  contract  of  insurance 
that  may  have  been  made  between  decedent  and  appellant  was  evidenced 
by  a  written  application  and  the  written  policy,  which  application  was 
made  about  October  7,  1900,  but  was  dated  October  21,  1900,  and  that  it 
was  the  intention  and  understanding  that  the  policy  should  not  take  effect 
until  the  latter  date,  and  that  the  first  premium  should  be  paid  out  of 
the  November,  1900,  wages  of  decedent  as  an  employe  of  the  Galveston, 
Harrisburg  &  San  Antonio  Eailway  Company;  that  upon  this  written 
application  defendant,  about  October  9,  1900,  issued  to  decedent  its  writ- 
ten policy,  to  take  effect  according  to  its  terms  on  October  21,  1900,  and 
that  said  written  application  and  written  policy  comprised  the  entire 
contract  between  them,  and  further  set  up  certain  stipulations  in  the 
written  policy  prohibiting  agents  from  making  any  changes  or  waiving 
any  of  the  provisions  of  the  said  policy.  There  was  judgment  upon  a 
verdict  for  plaintiff  for  $984.40,  with  interest. 

The  court  correctly  overruled  the  exception,  which  was  that  the  peti- 
tion showed  that  the  policy  or  contract  sued  on  was  without  considera- 
tion, and  also  that  it  had  not  taken  effect  at  or  before  Shaffer's  death. 
The  allegations  of  the  count  based  upon  the  oral  contract  state  that  it 
was  upon  consideration  that  Shaffer  should  pay  to  the  defendant  out  of 
his  monthly  wages  the  sum  of  $62.40  in  monthly  installments  of  $15.60, 
beginning  with  the  month  of  November,  1900;  also  that  the  agreement 
was  at  the  time  he  delivered  his  application  to  the  agent  of  defendant 
(October  7,  1900)  that  the  insurance  should  be  binding  on  October  8, 
1900,  and  that  defendant  was  bound  from  said  date. 

The  second  assignment  of  error  is  that  it  was  error  to  admit  testimony 
of  contemporaneous  or  anterior  parol  agreements,  contradicting  or  vary- 
ing the  terms  of  the  written  contract.  The  proposition  assumes  that  the 
written  one  was  the  contract,  and  merged  all  previous  negotiations. 
Plaintiff  on  the  trial  relied  and  recovered  on  the  oral  contract.  There 
was  evidence  substantially  as  follows: 

"H.  L.  Prosper  testified  he  and  deceased  presented  applications  at  the 
same  time  to  Hays,  defendant's  agent  at  El  Paso,  for  insurance,  and  he 
was  present  when  deceased  presented  his.  This  was  on  Sunday,  October 
7,  1900.  There  was  some  talk  about  whether  it  was  legal  to  date  the 
applications  on  that  day,  and  it  was  agreed  that  the  date  should  be  in- 
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Berted  the  following  morning.  Shaffer  signed  his  application  on  Sun- 
day, but  it  was  not  dated  at  that  time  because  it  was  agreed  that  it  was 
to  be  dated  the  next  day.  Hays  retained  the  applications.  The  agree- 
ment between  Hays  and  Shaffer  wAs  that  Shaffer's  insurance  was  to 
take  effect  at  noon  on  Monday,  the  8th,  1900.  Prosper's  application 
policy  when  issued  bore  date  October  8,  1900.  Hays  testified  he  had 
full  power  to  insure  applicant  and  issue  a  policy  to  him-  Parrell,  a 
witness,  testified  that  he  was  present  Sunday  afternoon  when  Prosper 
and  Shaffer  made  their  applications  to  Hays  for  policies;  that  the  first 
talk  he  noticed  was  the  objection  to  dating  the  applications  on  Sun- 
day. Shaffer  or  Prosper  suggested  to  Hays  to  make  the  date  out  for  12 
o'clock  Saturday.  Hays  claimed  that  he  could  not  make  it  out  on  Sat- 
urday, but  would  make  it  out  for  Monday,  the  following  day  at  12 
o'clock  noon;  that  he  heard  Shaffer  say  that  he  was  going  to  leave  .town 
that  night  to  go  out  on  the  road  and  would  like  to  have  his  policy  go 
into  effect  right  away  so  that  he  would  be  protected,  and  Hays  said  he 
could  not  make  it  out  that  day,  and  would  have  to  let  it  go  until  Mon- 
day, when  he  would  date  the  application,  and  understood  Hays  to  tell 
Shaffer  that  his  policy  would  go  into  effect  next  day,  Monday,  at  noon. 

"Shaffer's  application  bore  date  October  2l8t,  also  the  policy.  Hays 
prepared  these  policies  on  the  9th  of  .October  at  San  Antonio,  and 
mailed  them  the  same  day  to  El  Paso.  Plaintiff  testified  that  her  hus- 
band received  the  policy  on  October  13,  1900,  four  days  before  his 
death ;  that  the  postman  delivered  it  to  her  and  she  gave  it  to  her  hus- 
band; that  after  his  death  she  found  it  among  her  husband's  papers. 
Plaintiff  offered  also  to  prove  facts  showing  that  Shaffer  had  refused  to 
accept  the  written  policy  upon  the  ground  that  it  was  dated  October 
21st,  instead  of  October  8th,  to  which  the  defendant  objected.  The 
plaintiff  insisted  upon  the  introduction  of  the  testimony  in  order  to 
show  that  the  policy  had  never  been  accepted  by  the  deceased,  upon 
which  the  court  ruled  that  the  testimony  offered  should  be  admitted,  if 
the  defendant  intended  to  rely  upon  and  attempt  to  prove  that  the  pol- 
icy had  been  accepted  by  the  assured.  Thereupon  counsel  for  the  de- 
fendant stated  that  such  was  not  their  purpose  and  that  defendant  did 
not  contend  that  the  policy  had  been  accepted  by  John  P.  Shaffer,  and 
the  testimony  was  for  that  reason  excluded.^'  The  quoted  matter  is 
taken  from  the  statement  of  facts. 

It  is  clear,  after  what  occurred  which  has  just  been  stated,  that  the 
written  policy,  as  evidencing  the  contract,  was  out  of  the  case,  and  so  far 
as  it  was  concerned  there  was  no  written  contract  to  which  could  be 
applied  the  rule  invoked  in  this  assignment  of  error.  The  contract  of 
insurance,  if  any,  would  subsist  in  the  preceding  negotiations,  including 
the  application.  This  application,  according  to  testimony,  adduced  by 
plaintiff,  was  not  dated  when  delivered  to  the  agent.  If  such  was  the 
fact,  it  could  be  shown  without  involving  any  contradiction  or  reforma- 
tion of  the  terms  of  that  instrument.  The  subsequent  unauthorized 
insertion  of  a  date  by  the  agent  could  be  shown  without  violating  the 
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rule  of  evidence  invoked.     These  remarks  seem  to  us  to  virtually  dis- 
pose of  the  third,  fourth,'  fifth,  sixth,  and  seventh  assignments. 

It  remains  to  be  considered  whether  or  not  a  contract  of  insurance 
can  be  effected  by  parol.  The  question  is  well  settled  in  the  affirma- 
tive. Insurance  Co.  v.  Knessner,  45  N.  E.  Rep.,  540;  Cohen  v.  In- 
surance Co.,  67  Texas,  328;  Insurance  Co.  v.  Ireland,  58  Pac.  Rep., 
1024,  in  which  the  question  is  so  fully  discussed  with  authorities  that  it 
is  unnecessary  for  us  to  say  more  on  the  subject. 

The  agent  in  this  instance  had  ample  authority  to  represent  the  com- 
pany in  effecting  the  insurance  including  the  issuance  of  the  policy. 
He  had  to  refer  nothing  to  the  company,  and  was  practically  the  com- 
pany itself  in  dealing  with  its  insurance.  A  consideration  was  proved. 
Hays,  the  agent,  testified  in  substance  that  the  agreement  was  that 
Shaffer  was  to  pay  out  of  his  November  wages  $15.60,  out  of  his  De- 
cember wages  $15.60,  out  of  his  January  wages  $15.60,  and  out  of  his 
February  wages  $15.60,  making  $62.40,  total  premium-  The  appli- 
cation also  evidences  this. 

We  recognize  that  if  the  policy  had  been  accepted  by  the  deceased  he 
would  have  been  bound  by  it  in  the  terms  in  which  it  was  written ;  but 
he  did  not  accept  it,  and  appellant  disclaimed  any  such  contention  at 
the  trial.  It  seems  to  us  the  case  stands  as  if  the  policy  had  not  reached 
Shaffer  at  all,  and  had  he  died  before  he  received  it,  his  insurance 
would  be  sustained,  upon  the  agreements  entered  into,  independent  of 
any  policy.  Under  the  evidence  a  contract  of  insurance  was  complete 
without  the  issuance  of  a  policy. 

Affirmed. 

Writ  of  error  refused. 


San  Antonio  &  Aransas  Pass  Railway  Company  v, 
Mrs.  B.  Jones  et  al. 

Decided  November  5,  1902. 

1. — ^Practice  on  Appeal— Question  Not  Raised  Below. 

The  question  of  plaintiff's  right  to  recover  in  the  capacity  in  which  he  sues 
must  be  raised  in  the  trial  court,  in  order  to  be  available  as  ground  for  reversal. 

2. — Same — Sufficiency  of  Evidence. 

Question  as  to  the  sufficiency  of  evidence  to  show  plaintiff's  title  to  property 
for  the  injury  to  which  he  sues  must  be  raised  on  motion  for  new  trial,  in  order 
to  make  it  cause  for  reversal. 

8. — ^Fire — ^Damages — Rental  Value. 

A  requested  instruction  to  consider  the  rental  value  of  pasture  land  burned 
over,  in  determining  the  damage  to  the  owner  thereby,  was  properly  refused 
where  there  was  no  evidence  of  such  value  except  testimony  as  to  rents  paid 
for  other  pastures  not  shown  to  be  of  like  rental  value. 

4. — ^Requested  Instruction  Covered  by  Court's  Charge. 

Giving  a  charge  that  in  order  to  recover  plaintiff  must  show  that  the  fire 
originated  on  defendant's  right  of  way  (plaintiff  having  so  pleaded)  justifies  the 
refusal  of  a  requested  instruction  to  find  for  defendant  if  plaintiff  had  not  proved 
thnt  it  so  originated. 
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5.— Charge — ^Assuming  Facts. 

A  charge  permitting  recovery  if  fire  from  engines  of  defendant  railway 
"caught  in  combustible  matter  which  was  allowed  to  accumulate  on  the  right  of 
way/'  does  not  assume  that  it  was  allowed  to  so  accumulate,  but  leaves  that 
question  to  the  jury. 

6.— Charge — Omission— Request. 

Failure  to  submit  defendant's  theory  of  the  case  is  not  ground  for  reversal, 
in  the  absence  of  his  request  for  proper  charges  on  the  subject. 

Appeal  from  the  County  Court  of  Milam  County.  Tried  below  be- 
fore Hon.  R.  B.  Pool. 

Robson  &  Duncan,  for  appellant. — First  assignment  of  error:  Be- 
cause, under  the  undisputed  evidence,  the  plaintiffs  could  not  recover  in 
the  capacity  in  which  they  sued,  in  this:  The  evidence  showed  that  at 
one  tinue  the  land  belonged  to  John  Jones;  that  John  Jones  was  dead 
and  left  a  last  will  and  testament  in  which  he  bequeathed  the  land  on 
which  the  grass  was  bumed  to  plaintiffs,  but  the  evidence  showed  that 
the  plaintiffs  were  appointed  executresses  of  the  will  of  John  Jones, 
and  had  duly  qualified  as  such,  and  filed  an  inventory  as  required  by 
law,  and  the  evidence  not  showing  that  the  debts  of  the  estate,  etc., 
had  been  settled,  nor  that  the  executors  had  been  discharged,  no  right 
of  recovery  was  shown  to  exist  in  the  devisees.  The  right  of  action  and 
recovery  was  in  the  estate,  and  plaintiffs  should  have  sued"  as  executors, 
and  not  in  their  own  right. 

Second  assignment  of  error:  Because  the  court  erred  in  refusing  to 
give  to  the  jury  charge  number  1,  requested  by  the  defendant,  and  which 
reads  as  follows:  "On  the  question  of  damages,  you  are  charged  that 
it  is  the  purpose  of  the  law  to  compensate  the  injured  party  for  the 
damages  done  to  him  or  her,  and  place  him  or  her  in  their  former  con- 
dition. In  this  case  you  are  authorized  to  consider  the  reasonable  ren- 
tal value  of  the  pasture  injured  for  the  length  of  time  and  during  the 
time  the  same  was  injured,  and  you  may  consider  the  reasonable  rental 
value  of  the  pasture  as  a  circumstances  in  allowing  damages."  Be- 
cause the  undisputed  evidence  on  the  part  of  plaintiffs  shows  that  un- 
der ordinary  circumstances  when  grass  was  burned  it  would  require 
about  two  years  for  it  to  be  restored  to  its  former  condition;  and  the 
evidence  showed  that  pastures  practically  as  good  as  plaintiffs'  had  been 
rented  by  the  year  for  fifty  to  seventy-five  cents  per  acre.  The  rental 
value  of  this  pasture  during  the  time  of  its  injury  would  compensate 
the  plaintiffs  for  their  damages. 

Statement  in  support  of  second  assignment:  The  first  grass  that 
was  bumed  was  in  January,  1901,  and  was  ten  acres.  The  second  lot 
of  ten  acres  that  was  burned  was  in  July,  and  the  third  lot  was  150  acres 
in  August.  The  first  two  lots  were  in  a  different  pasture  from  the  last 
one.  The  pasture  in  which  the  150  acres  were  burned  had  had  cattle 
on  it  since  May  1,  1901,  and  there  were  about  130  head  of  cattle  on  it 
during  this  time,  and  it  had  been  exceedingly  dry,  and  the  grass  was 


318  30  Texas  Civil  Appeals  Reports. 

dry  and  easily  ignited.  The  only  evidence  as  to  the  value  of  the 
grass  burned  was  a  Mr.  Wuneh,  a  witness  for  appellees.  He  said  the 
grass  burned  was  good  and  better  than  usual.  ^'It  would  have  carried 
125  head  of  cattle  through  the  fall  any  way.  The  grass  was  worth  $5 
per  acre,  I  think.  It  generally  takes  about  two  years  after  a  burn  for 
a  tract  of  land  to  produce  as  well  again.  In  my  opinion  the  damage 
to  the  land  by  the  fire  was  at  least  $3  per  acre.  There  was  water  in  the 
pasture  at  the  time.  The  grass  was  about  knee  high.  There  was  no 
better  grass  in  the  neighborhood.^'  On  cross-examination  he  said:  "I 
own  some  pasture  land  in  Falls  County.  I  have  been  in  the  business 
of  pasturing  cattle  for  some  time.  My  father  pastured  cattle.  Yes,  it 
generally  takes  about  two  years  after  a  burn  for  land  to  produce  grass 
as  well  as  it  did  before.  It  is  a  fact  that  the  dryer  the  grass  is,  the 
worse  the  ground  is  damaged.  I  live  at  Burlington  now,  and  have  been 
living  there  a  little  over  a  year.  I  moved  there  the  first  of  the  year 
1901.  I  have  rented  pasture  lands,  and  have  paid  50  cents  and  75  cents 
per  acre.  You  could  rent  it  for  50  and  75  cents  just  as  long  as  it  would 
run  stock.  The  land  that  I  rented  for  this  price  was  pretty  near  as 
good  as  this  grass.  The  land  itself  is  worth  just  as  much  now  as  it 
was  before  the  fire,  but  the  land  for  pasturage  purposes  it  not  worth  as 
much  now  as  it  was  before  the  burn.  Shortly  after  the  bum  the  grass 
came  up  in  places,  though  it  was  very  dry.'' 

Third  assignment  of  error:  Because  the  court  erred  in  refusing  to 
give  to  the  jury  so  much  of  charge  number  2,  as  requested  by  defend- 
ant, as  reads  as  follows:  "If  you  believe  from  the  evidence  that  the 
fire  did  not  originate  on  the  defendant's  right  of  way,  or  if  you  believe 
that  the  plaintiffs  have  failed  to  show  affirmatively  that  said  fire  did 
begin  on  defendant's  right  of  way,  then  you  should  find  on  this  issue  for 
the  defendant."  Because  the  plaintiffs  alleged  that  the  fire  originated 
on  the  defendant's  right  of  way.  The  evidence  did  not  show  where  the 
fire  began,  and  the  undisputed  evidence  showed  that  the  defendant's 
engines  were  properly  equipped  with  the  best  and  most  approved  spark- 
arresters,  and  were  in  good  order  and  were  at  the  time  of  the  fire  prop- 
erly and  skillfully  handled.  The  defendants  had  the  right  to  have  the 
issue  submitted  to  the  jury,  and  to  have  the  jury  told  that  if  the  evi- 
dence failed  to  establish  these  issues  to  find  for  the  defendant. 

The  court  refused  the  charge  requested,  but  attempted  to  present  the 
matter  in  his  own  charge,  but  did  it  in  a  negative  manner.  He  told 
the  jury  that,  in  order  to  recover,  the  plaintiffs  had  to  prove  that  the 
fire  originated  on  the  defendant's  right  of  way,  but  in  no  place  did  he 
tell  the  jury  to  find  for  the  defendant  if  the  proof  failed  to  do  so. 
If  the  charge  requested  was  a  proper  charge  and  in  the  proper  form,  and 
the  appellant  was  entitled  to  the  charge,  the  court  should  have  given 
it  as  requested,  and  not  have  given  it  in  a  diluted  form. 

Fifth  assignment  of  error:  Because  the  court  erred  in  giving  to  the 
jury  that  part  of  the  charge  requested  by  plaintiff,  which  reads  as  fol- 
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lows:  'TTou  are  further  charged  that  though  you  may  believe  that  the 
defendant's  said  engines  were  equipped  with  the  most  approved  spark- 
arresters,  and  that  defendant's  said  agents  used  ordinary  care  to  pre- 
vent the  escape  of  sparks,  yet  if  you  believe  from  the  evidence  that  the 
fire  caught  on  the  defendant's  right  of  way,  from  the  sparks  which  es- 
caped from  the  defendant's  engines,  and  caught  in  combustible  matter 
which  was  allowed  to  accumulate  on  the  right  of  way,"  etc. 

1.  Because  it  was  a  disputed  fact  whether  combustible  matter  ac- 
cumulated upon  defendant's  right  of  way.  2.  Because  the  charge  as- 
sumes it  as  a  fact  that  combustible  matter  was  allowed  to  accumulate 
on  the  right  of  way.  3.  The  defendant  had  the  right  to  have  the  issue 
submitted  to  the  jury  and  have  them  pass  upon  it. 

Sixth  assignment  of  error :  Because  nowhere  does  the  court  isubmit 
any  theory  of  the  case  looked  at  from  defendant's  standpoint. 

Hefiey,  McBride  &  Waison,  for  appellees. 

KEY,  Associate  Justice. — This  is  a  grass-burning  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  has 
appealed. 

The  first  assignment  of  error  challenges  plaintiffs'  right  to  recover 
in  the  capacity  in  which  they  sued.  This  question  was  not  raised  in  the 
court  below,  and  therefore  it  can  not  be  raised  in  this  court.  Rev. 
Stats.,  art.  1265 ;  Donelson  v.  De  Ganahl,  70  Texas,  620 ;  Grand  Lodge 
V.  Stumpf,  58  S.  W.  Rep.,  840,  and  authorities  there  cited.  If  it  was 
the  intention  of  the  assignment  referred  to  to  charge  that  error  was 
committed  in  overruling  the  defendant's  motion  for  a  new  trial,  be- 
cause the  evidence  failed  to  show  that  the  plaintiffs  had  title  to  the 
property  destroyed  or  injured  by  the  fire,  a  sufficient  answer  is  that  no 
such  point  was  made  in  the  motion  for  new  trial  That  motion  makes 
no  complaint  whatever  of  the  verdict  of  the  jury. 

No  error  was  committed  in  refusing  the  special  instruction  referred 
to  in  the  second  assignment  of  error.  There  was  no  evidence  tending 
to  show  the  rental  value  of  plaintiffs'  land  after  the  burn,  nor  the  ren- 
tal value  of  pasture  land  similar  to  plaintiffs'  upon  which  the  grass  had 
been  burned.  And  therefore,  if  for  no  other  reason,  it  would  have  been 
improper  for  the  court  to  instruct  the  jury  that  they  might  consider 
such  rental  value  as  a  circumstance  in  allowing  damages. 

The  special  instruction  referred  to  in  the  third  assignment  and  re- 
fused by  the  court,  was  covered  by  the  general  charge  given  by  the 
court;  and  for  that  reason  was  properly  refused. 

We  hold  that  the  charge  given  by  the  court  does  not  assume  that  com- 
bustible matter  was  allowed  to  accumulate  on  the  defendant's  right  of 
way,  but  submits  that  issue  to  the  jury.  Hence  the  fifth  assignment, 
criticising  the  charge  in  that  respect,  is  overruled.  No  positive  error 
has  been  pointed  out  in  the  charges  given  by  the  court.  No  error  was 
committed  in  refusing  those  requested  by  the  defendant;  and  if  any 
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theory  of  the  case  relied  upon  by  the  latter  was  not  submitted  to  the 
jury,  the  court^s  attention  should  have  been  called  thereto,  and  the  re- 
quest made  for  a  charge  thereon;  and  therefore  the  sixth  assignment  is 
overruled. 

No  error  has  been  shown,  and  the  judgment  is  aflBrmed. 

Affirmed. 


Tom  C.  King  v.  State  of  Texas  ex  rel.  Ijotjis  M.  Herbert. 

Decided  November  6,  1902. 

Election— Ballots— Identification  Mark  Omitted. 

Where  city  ordinances,  enacted  under  a  special  city  charter,  provided  that 
at  a  city  election  all  ballots  should  be  indorsed  '^official  ballot/'  together  with 
the  name  of  the  city  secretary  and  polling  place,  on  the  outside,  and  that  bal- 
lots not  so  indorsed  should  not  be  coimted,  and  also  that  the  ballot  handed  to 
the  voter  should  be  marked  with  the  initials  or  private  mark  of  the  officer  de- 
livering the  same,  but  did  not  provide  that  unless  a  ballot  was  so  marked  it 
should  not  be  counted,  the  latter  requirement  was  directory  only,  and  a  ballot 
that  had  been  received  and  deposited,  having  the  official  indorsement  first  men- 
tioned, but  without  such  private  mark  or  initials,  could  not  be  rejected  on  that 
account. 

Appeal  from  Jefferson.     Tried  below  before  Hon.  J.  D.  Martin. 

TF.  H.  Pope  and  Waits,  Chester  <&  Ellison,  for  appellant. 

F.  J.  &  R,  C.  Dujf,  for  appellee. 

6AREETT,  Chief  Justice. — ^This  was  a  proceeding  in  the  nature 
of  a  quo  warranto  commenced  by  the  appellee  against  the  appellant  for 
the  purpose  of  trying  the  right  to  the  office  of  assessor  and  collector  of 
taxes  of  the  city  of  Beaumont.  A  jury  was  waived  and  the  cause  was 
submitted  to  the  court  with  an  agreement  as  to  the  issue  to  be  tried 
entered  of  record.  Upon  a  count  the  court  rejected  all  the  ballots  cast 
in  the  second  ward  of  the  city,  which  changed  the  result  and  declared 
the  relator  entitled  to  the  office,  and  rendered  judgment-  in  his  favor 
thereof  as  v^ell  as  for  the  sum  of  $1450,  emoluments  of  the  office  re- 
ceived by  the  respondent. 

The  agreement  upon  which  the  cause  was  submitted  was  as  follows: 
"It  is  agreed  by  and  between  the  parties  plaintiff  and  defendant  in 
the  aforesaid  cause,  as  follows,  to  wit:  It  is  agreed  that  the  ballot 
boxes  shall  be  brought  into  court  and  opened  in  the  presence  of  the 
presiding  judge  thereof,  and  the  parties  to  this  suit,  and  their  respec- 
tive attorneys;  and  that  the  ballots  be  taken  from  the  boxes  one  at  a 
time,  and  unless  there  be  some  apparent  legal  objection  on  the  face 
of  the  ballots  why  each  and  all  of  the  ballots  should  not  be  counted  as 
shown  to  have  been  cast,  then  the  ballot  shall  be  counted  as  it  appears 
to  have  been  cast,  and  the  sum  total  for  the  respective  candidates  shall 
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determine  who  was  elected.  And  if  a  ballot  is  objected  to  because  of 
apparent  legal  objection  thereto,  then  the  legality  of  such  ballot  or  bal- 
lots shall  be  determined  from  the  face  of  the  ballot  without  any  resort 
to  extraneous  evidence." 

The  city  of  Beaumont  is  duly  incorporated  as  a  city  having  over 
10,000  inhabitants  by  an  act  of  the  Twenty-sixth  Legislature  entitled 
"An  act  to  incorporate  the  city  of  Beaumont,  to  grant  it  a  special  char- 
ter, and  to  fix  its  boundaries."  Approved  May  13,  1899.  Spec.  Laws 
26th  Leg.,  p.  147.  An  election  was  held  by  virtue  of  the  charter  and 
ordinances  of  said  city  April  1,  1902,  at  which  the  relator  and  respond- 
ent were  opposing  candidates  for  the  oflBce  of  assessor  and  collector  of 
taxes. 

The  fifth  section  of  the  charter  of  Beaumont,  which  is  declared  a 
public  act,  contains  the  following  provision:  "That  the  city  council 
shall  make  all  necessary  regulations  concerning  elections,  and  provide 
for  the  examination  and  counting  the  returns  of  elections,  and  the  issu- 
ance of  proper  certificates  to  the  successful  candidates."  The  city  coun- 
cil passed  ordinances  under  which  the  election  was  held,  the  following 
provisions  of  which  are  pertinent: 

"Chapter  5,  article  18.  Every  ballot  shall  contain  the  names  of  the 
candidates  whose  nominations  have  been  duly  presented  to  the  city  sec- 
retary, and  not  withdrawn,  and  the  names  of  the  offices  to  be  filled,  and 
the  question  to  be  voted  upon,  if  any.  The  names  of  the  candidates 
for  each  office  shall  be  arranged  under  the  designation  of  the  office  in 
alphabetical  order,  according  to  surnames.  There  shall  be  left  at  the 
end  of  the  list  of  the  candidates  for  each  particular  office  as  many 
blank  places  as  there  are  persons  to  be  elected  to  such  office  in  which 
the  voter  may  insert  the  name  of  any  person,  not  printed  on  the  ballot, 
for  whom  he  may  desire  to  vote  as  a  candidate  for  such  office.  The 
ballot  shall  be  printed  so  as  to  give  each  voter  a  clear  opportunity  Ito 
designate  his  choice  of  candidates,  and  his  answers  to  the  questions  sub- 
mitted as  hereinafter  provided.  On  the  back  and  outside,  when  folded, 
shall  be  printed,  stamped  or  written,  "Official  Ballot,"  followed  by  the 
designation  of  the  voting  place  for  which  the  ballot  is  prepared,  the 
date  of  the  election,  and  the  name,  initials  or  private  mark  of  the  city 
secretary."  Then  follows  the  form  of  a  ticket,  including  the  outside 
indorsement. 

"Article  19.  All  ballots  when  thus  prepared  shall  remain  in  the 
custody  of  the  city  secretary  until  delivered  by  him  to  the  presiding 
officer  of  the  election,  and  he  shall  keep  a  record  of  the  number  of  bal- 
lots prepared  by  him  and  furnished  at  each  polling  place." 

Article  20  provides  for  the  number  of  ballots  that  shall  be  prepared. 

"Article  21.  The  city  secretary  shall  deliver  or  cause  to  be  deliv- 
ered to  each  presiding  officer  on  the  morning  of  the  election,  and  prior 
to  the  hour  set  for  the  opening  of  the  polls,  one  hundred  and  fifty  bal- 
lots for  each  fifty  votes  and  fraction,  cast  at  the  next  preceding  election 
Vol.  30  Civil— 21. 
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for  mayor  in  his  ward;  said  ballots  shall  be  previously  wrapped  and 
sealed  by  the  city  secretary,  with  a  statement  on  the  wrapper  of  the 
number  of  ballots  therein,  and  of  the  voting  place  for  which  intended, 
and  the  presiding  officer  of  election  shall  receipt  to  him  for  such  pack- 
age." 

"Article  25.  Any  person  desiring  to  vote  shall  present  himself  at 
the  polls  and  give  his  name  and  residence,  giving  street  and  number, 
if  any,  to  one  of  the  judges  of  election,  who  shall  write  his  name  down 
on  a  list  for  that  purpose,  and  known  as  list  number  one,  numbering 
the  applicants  seriatim,  and  announcing  such  name  in  a  loud  and  dis- 
tinct tone  of  voice.  The  voter  shall  then  be  subject  to  challenge  in 
the  manner  and  with  the  effect  now  provided  by  law.  If  allowed  to 
vote  his  name  shall  be  checked  off  by  said  judges  of  election,  and  his 
name  shall  be  written  down  by  another  judge  of  election,  on  a  list  kept 
for  that  purpose  and  known  as  list  number  two,  with  the  number  cor- 
responding to  list  number  one. 

"The  voter  shall  thereupon  be  allowed  to  enter  the  space  within  the 
guard  rail  and  he  shall  be  handed  one  ballot  and  only  one  ballot,  which 
shall  be  marked  on  the  back  with  his  number  and  the  signature,  initials 
or  private  mark  of  the  officer  delivering  him  the  same.  No  more  voters 
shall  be  admitted  within  the  guard  rail  at  any  time  than  there  are  vot- 
ing compartments.  No  communication  shall  be  permitted  between  a 
voter,  after  he  shall  have  secured  his  ballot,  and  any  other  person  (ex- 
cept with  an  election  officer)  until  after  the  voter  shall  have  voted  and 
retired  from  the  reserved  space. 

'^Article  36.  On  receipt  of  his  ballot,  the  voter  shall  forthwith  and 
without  leaving  the  inclosed  space  retire  to  one  of  the  voting  compart- 
ments and  prepare  his  ballot  by  running  a  pencil  or  ink  line  through 
the  names  of  all  candidates  that  he  does  not  wish  to  vote  for,  and  fill- 
ing in  the  names  of  the  candidates  of  his  choice  in  blank  spaces  pro- 
vided therefor,  if  necessary;  and  in  the  case  of  a  question  submitted 
to  popular  vote,  by  running  a  pencil  or  ink  line  through  the  answer  he 
does  not  desire  to  give.  Before  leaving  the  voting  shelf,  the  voter  shall 
fold  his  ballot  without  displaying  the  marks  he  made  thereon,  and  he 
shall  keep  the  same  so  folded  (the  names  of  the  candidates  and  the 
voter's  marks  being  on  the  inside  and  the  official  indorsements  on  the 
outside)  until  he  has  voted. 

"Should  the  voter  fail  or  refuse  to  so  fold  his  ballot  or  fail  to  ab- 
stain from  disclosing  the  contents  of  his  ballot  by  sign,  token  or  other- 
wise, before  the  same  shall  have  been  voted,  his  vote  shall  not  be  re- 
ceived or  counted.  The  voter  shall  vote  before  leaving  the  inclosed 
space,  and  shall  deliver  his  folded  ballot  to  the  officer  in  charge  of  the 
ballot  box  with  the  official  indorsement  uppermost,  and  the  officer  in 
charge  shall  not  permit  said  vote  to  be  cast  if  such  folded  ballot  is  not 
an  official  ballot,  and  does  not  bear  the  genuine  indorsement  of  the  city 
secretary  and  of  the  officer  who  delivered  it  to  the  voter,  and  such  offi- 
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cere  shall  not  unfoM  such  ballot,  but  if  satisfied  it  is  a  genuine  ballot, 
he  shall  at  once  deposit  in  the  ballot  box  in  the  presence  of  the  voter. 

"Article  28.  No  person  shall  take  or  remove  any  ballot  from  the 
polling  place  before  the  closing  of  the  polls.  If  a  voter  spoils  a  bal- 
lot, he  may  successively  obtain  othera,  one  at  a  time,  not  exceeding 
three  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus  re- 
turned shall  be  immediately  canceled,  and,  together  with  those  not 
distributed  to  the  voters,  shall  be  returned  to  the  city  secretary  and 
receipted  for  by  him. 

"Article  29.  If  the  voter  leaves  more  names  unmarked  than  there 
are  pereons  to  be  elected  to  an  office,  or  if  the  judges  of  election  can 
not  determine  the  voter^s  choice  for  any  office  to  be  filled  or  any  ques- 
tion submitted  to  popular  vote,  his  ballot  shall  not  be  counted  for  such 
office  or  on  such  question.  No  ballots  without  the  official  indoraement 
shall  be  allowed  to  be  deposited  in  the  ballot  box,  and  none  but  official 
ballots  provided  in  accordance  with  the  provisions  of  this  ordinance 
shall  be  counted.  Ballots  not  counted  shall  be  marked  ^defective,'  and 
delivered  to  the  city  secretary  as  provided  in  article  28  of  this  ordi- 
nance. 

'^ Article  30.  Should  a  voter  be  unable  to  read  and  write  and  estab- 
lish that  fact  by  his  oath,  two  officere  of  election  (of  different  political 
complexions,  if  practicable),  to  be  selected  by  said  voter,  shall  accom- 
pany the  voter  to  the  voting  shelf;  they  shall  there  in  a  low  voice,  so 
as  not  to  be  overheard  by  others,  call  off  the  firet  office  on  the  official 
ballot  to  be  filled  and  ask  for  whom  he  wants  to  vote.  The  voter  shall 
give- his  answer  in  a  low  voice,  so  as  not  to  be  overheard  by  othere,  and 
the  officer  shall  mark  his  ballot  according  to  his  choice,  in  accordance 
with  article  26  of  this  ordinance.  The  officere  shall  proceed  in  the 
same  manner  for  the  other  officere  and  questions  to  be  voted  on  succes- 
sively. Said  ballots  so  marked  and  folded  shall  thereupon  be  voted  by 
said  voter  as  provided  in  article  26  of  this  ordinance.  Besides  the  in- 
doreements  such  ballots  shall  also  have  indoreed  on  the  outside  the  word 
^assisted,'  followed  by  the  signature  of  the  assisting  officere.** 

The  city  was  divided  by  the  city  council  into  three  wards,  and  one 
voting  place  was  established  in  each  ward.  Of  all  the  votes  polled  at 
said  election  the  respondent  King  received  a  majority  of  76.  Of  the 
votes  polled  in  the  Firet  and  Third  wards  the  relator  Herbert  received 
a  majority  of  69.  None  of  the  ballots  in  ward  No.  2  were  indoreed  on 
the  back  with  the  signature  or  initials  or  private  mark  of  any  officer  of 
the  election,  or  of  any  officer  who  delivered  the  ballot  to  the  voter;  but 
each  ballot  had  thereon  the  voter^s  number  and  the  following: 

"Official  Ballot. 

"2nd  Ward  Election,  held  1st  day  of  April,  1902. 

"Tom  C.  King,  Secretary.'* 

The  trial  judge  held  that  the  ballots  in  ward  No.  2  should  not  be 
counted  because  the  same  did  not  have  indoreed  thereon  either  the  name, 
initials  or  private  mark  of  the  officer  holding  said  election;  and  that 
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the  votes  east  in  ward  Nos.  1  and  3  were  legal  votes  and  showed  that 
the  relator  Herbert  had  been  elected  by  a  majority  of  69  and  was  en- 
titled to  the  ofSce. 

In  addition  to  the  power  of  the  city  council  to  pass  the  ordinance 
regulating  the  election  found  in  its  charter,  the  general  law  regulating 
the  manner  of  holding  elections  in  cities  of  ten  thousand  inhabitants 
or  over  makes  certain  provisions  with  respect  thereto  and  gives  author- 
ity to  the  city  councils  of  such  cities  to  "adopt  such  methods  to  protect 
the  purity  of  the  ballot  in  elections  held  at  their  municipal  elections/' 
not  inconsistent  with  the  provisions  of  the  general  law.  Rev.  Stats., 
title  36,  chap.  6 ;  Rev.  Stats.,  art.  1792.  Whether  or  not  the  ordinance 
of  the  city  of  Beaumont  requiring  the  indorsement  on  the  ballot  of  the 
signature,  initials,  or  private  mark  of  the  officer  delivering  the  same  to 
the  voter  is  inconsistent  with  the  general  law,  or  unreasonable  and  there- 
fore invalid,  it  is  not  necessary  to  determine,  because  a  proper  construc- 
tion of  the  ordinance  requires  the  ballots  to  be  counted.  "All  statutes 
tending  to  limit  the  citizen  in  his  exercise  of  this  right  (suffrage) 
should  be  liberally  construed  in  his  favor.  Unless  the  ticket  comes 
within  the  letter  of  the  prohibition  it  should  be  counted.*'  Owens  v. 
State,  64  Texas,  509.  "It  is  for  the  Legislature  to  prescribe  the  causes 
for  which  votes  shall  be  rejected,  and  to  those  prescribed  the  courts  have 
no  right  to  add  others.''  Davis  v.  State,  75  Texas,  432,  433 ;  State  v. 
Phillips,  63  Texas,  393;  Owens  v.  State,  64  Texas,  609;  Hanscom  v. 
State,  10  Texas  Civ.  App.,  641. 

An  analysis  of  the  provisions  of  the  ordinance  show  that  the  require- 
ment that  the  ballot  shall  be  marked  with  the  "signature,  initials  or 
private  mark"  of  the  officer  delivering  it  to  the  voter  is  directory  only, 
and  not  mandatory.  The  requirement  is  for  the  purpose  of  enabling 
the  officer  in  charge  to  identify  the  ballot  as  the  official  ballot.  If  satis- 
fied that  it  is  a  genuine  ballot  he  must  deposit  it  in  the  box  in  the 
presence  of  the  voter.  The  ordinance  declares  that  "the  officer  in 
charge  shall  not  permit  said  vote  to  be  cast"  if  it  is  not  the  official 
ballot  and  does  not  bear  the  genuine  indorsement  of  the  city  secretary 
and  of  the  officer  who  delivered  it  to  the  voter;  and  that  "no  ballots 
without  the  official  indorsement  shall  be  allowed  to  be  deposited  in  the 
ballot  box,"  but  there  is  no  prohibition  against  the  counting  of  such 
ballots  if  the  officer  in  charge  of  the  election  should  permit  them  to  be 
cast^  and  allow  them  to  be  deposited  in  the  ballot  box.  The  prohibition 
is  that  "none  but  official  ballots  provided  in  accordance  with  the  pro- 
visions of  this  ordinance  shall  be  counted."  The  ballots  were  shown 
to  be  the  official  ballots  furnished  the  voters  by  the  officer  in  charge  of 
the  election,  and  there  being  no  other  objection  to  them  except  the 
legal  objection  that  they  did  not  have  the  signature,  initials  or  private 
mark  of  the  election  officer  upon  them,  it  was  the  duty  of  the  trial  court 
to  count  them.  The  ordinance  prescribed  the  form  of  the  ballot,  and 
provided  that  ballots  in  such  form  should  be  furnished  to  the  voters, 
and  the  ballots  rejected  by  the  trial  judge  were  in  the  form  prescribed 
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by  the  ordinance,  but  it  is  insisted  that  the  ballots  were  not  provided 
in  accordance  with  the  provisions  of  the  ordinance  because  they  did 
not  have  the  election  oiBcer^s  identification  mark  upon  them.  The  want 
of  such  mark  did  not  prevent  the  ballots  from  being  the  ballots  pro- 
vided in  accordance  with  the  provisions  of  the  ordinance.  "Provided*' 
means  "furnished;"  and  the  thing  to  be  furnished  was  the  official  bal- 
lot printed  at  the  direction  of  the  city  authorities  in  the  prescribed 
form.  The  mark  of  the  election  officer  was  not  a  part  of  the  prescribed 
form.  It  was  for  the  identification  of  the  ballot,  and  although  no  bal- 
lot without  such  indorsement  was  allowed  to  be  deposited  in  the  ballot 
box,  yet  if  it  should  be  deposited,  there  was  no  prohibition  against 
counting  such  ballot.  As  a  reason  for  holding  that  the  prohibition 
against  the  deposit  of  the  ballot  without  the  private  mark  of  the  elec- 
tion officer  delivering  it  to  the  voter  is  only  directory,  if  an  election  offi- 
cer should  refuse  to  receive  a  ballot  on*  that  account  the  voter  would 
have  the  opportunity  of  preparing  another  ballot;  but  if  not  the  official 
ballot,  and  once  cast,  the  only  resource  would  be  not  to  count  it.  It 
will  be  presumed  in  favor  of  the  voter  that  the  election  officer  did  his 
duty  and  was  satisfied  of  the  genuineness  of  the  ballot  when  he  received 
and  deposited  it  in  the  box.  The  law  will  not  be  extended  by  construc- 
tion to  defeat  the  right  of  the  voter  to  have  his  ballot  cast  in  good 
faith  counted  as  cast. 

The  judgment  of  the  court  below  will  be  reversed,  and  judgment  will 
be  here  rendered  in  favor  of  the  appellant 

Reversed  and  rendered. 


Texas  &  New  Orleans  Railway  Company  v.  G.  W.  Hook. 

Decided  November  6.  1902. 

Jurisdiction— Justice  and  County  Court — ^Appeal— Amount— Plea  Abandoned. 

Where  plaintifif  sued  in  the  justice  court  to  recover  $19.95,  and  defendant 
pleaded  in  reconvention  damages  in  the  sum  of  $125,  but  no  evidence  was  offered 
in  support  of  the  plea,  the  plea  is  held  to  have  been  abandoned,  and  the  county 
court  could  acquire  no  jurisdiction  of  the  case  by  appeal  or  certiorari. 

Appeal  from  the  County  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  John  P.  Works. 

Baker,  Botts,  Baker  &  Lovett  and  Watts,  Chester  &  Ellison,  for  ap- 
pellant. 

GARRETT,  Chief  Justice. — The  appellee  brought  suit  in  a  justice 
court  to  recover  of  the  appellant  damages  for  the  negligent  killing  of  a 
dog  of  the  value  of  $19.95.  Among  other  pleas  the  defendant  pleaded 
in  reconvention  against  the  plaintiff  damages  in  the  sum  of  $125,  in 
that  the  defendant  had  given  the  dog  to  the  plaintiff,  and  that  the  plain- 
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tiff  had  contracted  and  agreed  with  the  defendant  that  he  wonid  keep 
that  and  other  dogs  belonging  to  plaintiff  off  defendant's  railroad  tracks 
but  that  the  plaintiff  had  permitted  said  dog  to  go  upon  the  track  of 
defendant^  and  one  of  defendant's  engines  was  run  against  it^  and  on 
the  attempt  to  stop  the  engine  to  prevent  running  over  the  dog  by  the 
sudden  reversal  of  the  lever  certain  machinery  of  the  engine  was  broken, 
to  defendant's  damage  as  above  stated.  A  trial  was  had  in  the  justice 
court,  and  judgment  was  rendered  in  favor  of  the  plaintiff  for  $19.95. 

The  defendant  took  the  case  to  the  county  court  by  certiorari.  It 
appeared  from  the  petition  for  certiorari  that  an  appeal  bond  was  ten- 
dered to  the  justice  of  the  peace,  but  that  he  declined  to  entertain  an 
appeal.  The  petition  for  certiorari  set  out  the  evidence  upon  the  trial 
in  the  justice  court,  from  which  it  appeared  that  the  defendant  offered 
no  evidence  in  support  of  its  plea  in  reconvention.  The  county  judge 
granted  the  certiorari,  and  tried  the  case  upon  its  merits  and  rendered 
judgment  in  favor  of  the  plaintiff  for  $19.95,  the  amount  sued  for. 
The  defendant  has  appealed  to  this  court,  and  seeks  to  reverse  the  judg- 
ment of  the  court  below  because  the  evidence  failed  to  show  that  the  dog 
was  negligently  killed.  It  offered  no  evidence  at  the  trial  in  the  county 
court  in  support  of  its  plea  in  reconvention. 

The  effort  to  confer  jurisdiction  of  a  case  on  appeal  by  the  pleading 
of  such  a  preposterous  defense  is  trifling  with  the  court.  No  evidence 
having  been  offered  in  support  of  the  plea,  that  was  an  abandonment 
thereof,  even  if  it  had  any  merit  in  it.  Having  been  abandoned,  its 
averments  could  confer  no  jurisdiction  on  either  this  or  the  county 
court.  Bledsoe  v.  Railway,  6  Texas  Civ.  App.,  280;  Railway  v.  Per- 
kins, 44  S.  W.  Rep.,  547;  Schulz  v.  Tessman,  92  Texas,  488.  The 
judgment  of  the  court  below  will  be  reversed,  and  judgment  will  be  here 
rendered  dismissing  the  petition  for  certiorari  to  the  county  court,  and 
against  the  appellant  for  all  the  costs  of  this  court  and  of  the  court 
below. 

Reversed  and  rendered. 
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William  Thatcher  v.  Isaac  TilIiOry. 

Decided  November  6,  1902. 

1.— Applkation  of  Payments— Rule. 

The  common  law  rule,  which  prevails  in  this  State,  gives  the  creditor  the 
righty  in  the  absence  of  instructions  by  the  debtor,  to  make  such  application  of 
payments  as  he  may  elect,  provided  it  be  not  inequitable  and  unjust  to  the 
debtor. 

8.— ^ame— Note  and  Account— Debts  Secured  and  Unsecured. 

Where  a  debtor  owed  both  by  note  and  open  account,  it  was  not  inequitable 
for  the  creditor  to  apply  payments  to  the  acooimt;  and  as  between  a  debt  se- 
cured by  chattel  mortgage  and  an  unsecured  debt,  the  creditor  could  apply  pay- 
ments to  the  latter. 
Sw— Same— Delay  in  Making  Application. 

Where  a  landlord's  accounts  with  his  tenant  were  yearly  accounts,  a  delay 
from  October  lOth  to  the  end  of  December  in  applying  a  balance  of  a  payment 
made  by  the  tenant  debtor  on  the  current  year  account-  to  an  unsecured  debt  of 
the  previous  year,  against  a  similar  debt  secured  by  mortgage,  was  not  such 
delay  as  forfeited  the  creditor's  right  in  that  regard,  the  application  being  made 
with  the  first  regular  statement  of  the  account  furnished  the  tenant. 

Appeal  from  the  County  Court  of  Waller  County.  Tried  below  be- 
fore Hon.  John  M.  Pinckney. 

Tompkins,  McDade  &  Harvey,  for  appellant. 

Hannay  &  Tompkins  and  W.  J.  Poole,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  upon  a  note  for  $319,  executed  by  appellee,  and  to  foreclose  a 
mortgage  lien  given  by  appellee  upon  personal  property  described  in 
the  petition  to  secure  the  payment  of  the  note.  The  trial  in  the  couri; 
below  resulted  in  a  verdict  and  judgment  in  favor  of  the  defendant, 
from  which  judgment  the  plaintiff  below  prosecutes  this  appeal. 

Appellee,  as  a  tenant,  cultivated  a  farm  of  appellant  in  the  years 
1900  and  1901.  On  -the  12th  day  of  January,  1900,  he  executed  the 
note  sued  on  for  advances  furnished  him  by  appellant  to  enable  him  to 
make  a  crop  upon  the  rented  premises,  and  to  secure  the  payment  of 
such  note  executed  and  delievered  to  appellant  a  mortgage  upon  the 
entire  crop  raised  by  him  during  the  year  1900  on  said  premises,  and 
also  upon  one  wagon,  two  mares,  one  horse,  four  mules,  and  five  cows 
and  their  increase.  In  addition  to  the  $319  evidenced  by  the  note  sued 
on,  appellant  furnished  appellee  during  the  year  1900,  to  enable  him 
to  make  a  crop  upon  said  premises,  supplies  and  advances  to  the  amount 
of  $414.90,  which  sum  was  due  and  payable  to  appellant  on  or  before 
October  1,  1900.  In  the  fall  of  1900,  and  prior  to  the  1st  of  October, 
appellee  at  various  times  delivered  to  appellant  cotton  and  cotton  seed 
raised  on  said  premises  during  said  year  of  the  aggregate  value  of 
$228.45.     Appellee  testified  that  when  he  delivered  this  cotton  and  cot- 
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ton  seed  to  appellant  he  instructed  the  latter  to  apply  same  as  payments 
upon  the  note  sued  on.  Appellant  testified  that  no  such  instruction 
was  ever  given  him  by  the  appellee,  and  that  he  applied  the  cotton  and 
cotton  seed  as  a  payment  on  the  account  for  $414.90  due  him  by  the 
appellee,  leaving  a  balance  due  on  said  account  of  $186.45,  which,  to- 
gether with  the  note  sued  on,  made  the  aggregate  indebtedness  due  by 
appellee  on  January  1,  1901,  $505.45.  During  the  year  1901  appellant 
advanced  appellee  the  sum  of  $880.35.  In  the  fall  of  that  year  and 
prior  to  October  10th,  appellee  at  different  times  delivered  to  appellant 
cotton  and  cotton  seed  of  the  aggregate  value  of  $1133.10.  Appellant 
applied  $880.35  of  this  amount  to  the  payment  of  the  1901  account,  and 
$186.45  to  payment  of  the  balance  due  on  the  open  account  for  the 
year  1900,  and  the  remainder,  $66.30,  he  credited  upon  the  note  sued 
on.  Appellee  testified  that  when  this  cotton  and  cotton  seed  was  de- 
livered he  told  appellant  that  he  wanted  the  balance  due  him  for  same 
after  payment  of  1901  account  applied  to  the  payment  of  the  note. 
This  was  denied  by  appellant.  Appellee  is  a  married  man  and  head 
of  a  family,  and  the  wagon,  two  of  the  mules,  and  the  cows  and  calves 
covered  by  the  mortgage  are  exempt  property.  Appellant  did  not  keep 
a  regular  set  of  books,  and  the  accounts  against  the  appellee  were  evi- 
denced by  drafts  and  orders  and  by  entries  in  four  or  five  small  mem- 
orandum books  in  which  he  charged  items  furnished  his  various  ten- 
ants. No  credits  were  entered  on  any  book,  and  the  credits  on  appel- 
lee^s  accounts  were  evidenced  only  by  the  account  of  sales  of  cotton. 

Appellant  in  June,  1901,  gave  appellee  the  following  statement  of 
his  account: 

"June  27,  1901. 
"1900  Statement.  Dr. 

"$733.90. 

'^y  credits  on  cotton  and  ginning,  $228.45,  leaving  balance  due 
January  1,  1901,  of  $505.45. 

"Your  account  June  27,  1901,  $456.25.^' 

In  November,  1901,  appellant  gave  appellee  a  general  statement  of 
his  indebtedness,  including  the  note  and  the  open  accounts  for  both 
years,  with  all  of  the  payments  made  by  appellee.  This  statement  did 
not  show  that  the  credits  had  been  applied  to  any  particular  portion 
of  the  indebtedness,  and  appellant  testified  that  at  that  time  he  had  not 
made  any  application  of  the  payments.  In  December,  1901,  appellant 
made  out  the  account  in  regular  form  and  applied  the  payments  as  be- 
fore stated. 

Upon  these  facts  the  trial  court  gave  the  jury  the  following  instruc- 
tions: "Gentlemen  of  the  jury:  You  are  charged  that  where  a. debtor 
owes  a  creditor  more  than  one  debt,  one  of  which  is  secured  by  special 
lien  or  mortgage  and  the  other  is  not,  and  the  debtor  makes  a  payment 
to  the  creditor  and  fails  to  designate  to  the  creditor  to  which  of  said 
debts  said  payment  shall  be  applied,  the  rule  of  law  is  that  said  cred- 
itor, when  applying  said  payment,  shall  regard  himself  as  standing  in 
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the  shoes  of  the  debtor  and  apply  said  payment  to  the  discharge  of  such 
debt  as  the  debtor  himself  would  have  first  discharged.  Now  you  are 
therefore  charged  in  this  case  that  if  you  believe  from  the  evidence  that 
the  defendant,  Isaac  Tillory,  owed  the  plaintiff,  William  Thatcher,  for 
the  year  1900,  a  debt  or  more  than  one  debt  all  of  which  was  secured 
by  the  landlord's  lien  and  a  part  of  which  debt  was  also  secured  by 
special  lien  or  mortgage,  and  if  you  further  believe  that  the  defendant 
made  payments  on  said  debt  or  debts  during  the  year  1900  without 
designating  to  plaintiff  to  which  of  said  debts  or  which  part  of  said 
debts  said  payment  should  be  applied,  it  was  the  duty  of  the  plaintiff 
to  have  regarded  himself  in  the  application  of  said  payments,  as  stand- 
ing in  the  shoes  of  the  debtor,  in  this  case  the  defendant,  and  to  have 
applied  said  payments  to  the  satisfaction  to  that  debt  or  part  of  said 
debt  that  was  most  burdensome  to  the  defendant  or  which  the  debtor 
himself,  in  this  case  the  defendant,  would  have  first  discharged/* 

'TTou  are  charged  in  this  case  that  if  you  believe  from  the  evidence 
that  the  defendant,  Isaac  Tillory,  owed  the  plaintiff,  William  Thatcher, 
for  advances  made  by  the  plaintiff  to  defendant  during  the  year  1901, 
and  this  said  debt  was  secured  by  the  landlord's  lien,  and  if  you  fur- 
ther believe  from  the  evidence  that  defendant,  Isaac  Tillory,  owed  other 
debts  to  plaintiff,  one  of  which  was  secured  by  special  lien  and  another 
unsecured,  and  if  you  further  find  that  the  defendant,  Isaac  Tillory, 
made  payments  to  plaintiff,  William  Thatcher,  during  the  year  1901, 
and  failed  to  designate  how  these  payments  should  be  applied,  you  are 
charged  that  in  applying  the  balance  of  said  payments,  if  any  there  be 
after  paying  off  and  discharging  the  debt  incurred  for  advances  for  the 
year  1901,  the  creditor,  in  this  case  the  plaintiff,  should  regard  himself 
as  standing  in  the  shoes  of  the  debtor,  in  this  case  the  defendant,  and 
apply  said  balance  to  the  discharge  of  the  debt  that  the  debtor  himself, 
in  this  case  the  defendant,  would  have  first  discharged,  bearing  in  mind 
the  principle  of  law  that  in  the  application  of  payments  made  by  a 
debtor  to  a  creditor,  the  creditor  is  not  vested  with  the  power  to  act 
capriciously  or  to  make  such  designation  as  would  unreasonably  operate 
to  the  prejudice  of  the  defendant,  but  regard  himself  as  standing  in  the 
shoes  of  the  debtor,  and  apply  the  payment  to  such  debt  as  the  debtor 
himself,  in  this  case  the  defendant,  would  have  first  discharged/' 

These  instructions  do  not  announce  the  correct  rule  for  the  applica- 
tion of  partial  payment  by  a  creditor  who  holds  two  or  more  obligations 
of  the  debtor  making  such  payments.  The  common  law  rule  which 
prevails  in  this  State  gives  the  creditor  the  right,  in  the  absence  of  in- 
structions by  the  debtor,  to  make  such  application  of  pajonents  as  he 
may  elect,  provided  he  does  not  make  an  application  that  is  inequitable 
and  unjust  to  the  debtor.  Taylor  v.  Coleman,  20  Texas,  777 ;  Bray  v. 
Grain,  59  Texas,  652 ;  Phipps  v.  Willis,  11  Texas  Civ.  App.,  186 ;  How- 
ard V.  Schwartz,  22  Texas  Civ.  App.,  400,  55  S.  W.  Rep.,  345. 

In  so  far  as  the  payments  made  in  1900  are  concerned,  we  agree  with 
appellant's  counsel  that  it  would  be  inequitable  to  require  appellant  to 
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apply  such  payments  to  the  note.  These  payments  were  made  entirely 
from  th^  proceeds  of  property  on  which  appellant  had  a  lien  to  secure 
the  1900  account,  as  well  as  the  note,  and  he  should  not  be  required  to 
exhaust  this  security  in  the  discharge  of  the  note  and  thereby  surrender 
all  benefits  which  he  had  obtained  by  the  additional  security  given  him 
by  the  mortgage. 

The  payments  made  in  1901  were  properly  applied  by  the  appellant 
first  to  the  payment  of  the  1901  account.  This  he  was  required  to  do 
because  the  payments  were  made  out  of  the  proceeds  of  property  on 
which  a  lien  existed  only  to  secure  said  account.  The  remainder  in 
his  hands  after  the  payment  of  said  account  could,  in  the  absence  of 
any  instruction  by  the  appellee  as  to  how  same  should  be  applied,  be 
credited  either  on  the  note  or  on  the  unpaid  balance  due  on  the  1900 
a'ccount.  The  accoimt  and  the  note  were  obligations  of  equal  dignity, 
and  appellee  was  as  much  bound  to  pay  the  one  as  the  other,  and  it 
can  not  be  said  to  be  inequitable  or  unjust  to  him  to  allow  appellant  to 
apply  the  payment  to  the  account.  The  weight  of  authority  seems  to 
give  the  right  to  the  creditor  to  make  the  application  at  any  time  before 
suit,  but  conceding  the  rule  to  be  as  contended  for  by  appellee,  that  he 
must  make  it  in  a  reasonable  time,  we  do  not  think  there  was  such  un- 
reasonable delay  on  the  part  of  the  appellant  in  making  the  applica- 
tion of  the  1901  payments  as  would  deprive  him  of  the  right  to  make 
same.  The  application  was  made  shortly  after  the  yearly  running  ac- 
count between  the  parties  was  closed,  and  when  the  first  regular  state- 
ment of  the  account  was  made  up.  As  before  stated,  we  are  of  opinion 
that  equity  would  require  that  the  1900  payments  be  applied  as  claimed 
by  appellant.  Levy  v.  Wagner,  29  Texas  Civ.  App.,  98,  5  Texas  Ct. 
Rep.,  142. 

For  these  errors  in  the  charge,  the  judgment  of  the  court  below  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  et  al.  v. 
J.  P.  Holt. 

Decided  November  8,  1902. 

1.— Negligence— Evidence— Collision— Railroad  Train  and  Street  Car— Joint  De- 
fendants. ^ 
In  an  action  for  personal  injury  resulting  from  a  collision  between  a  street 
car  and  a  railway  train,  brought  against  both  companies,  and  in  which  each  de- 
fendant sought  to  cast  responsibility  for  the  accident  upon  the  other,  it  was 
competent  for  the  street  car  company  to  prove  that  the  railway  company  kept 
no  flagman  at  the  crossing;  that  the  train  whistle  was  not  blown,  and  the  train 
was  backing  at  the  time,  although  the  plaintiff  had  not  alleged  negligence  in 
these  respects. 

8.— Same— Charge  Limiting  Evidence. 

It  was  error,  however,  for  the  court  to  refuse  a  charge  limiting  the  effect 
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of  the  evidence  and  instructing  that,  in  determining  the  liability  of  the  railway 
company  to  the  plaintiff  the  jury  should  consider  only  the  negligence  alleged 
by  him. 

S.— Same— Violating  City  Ordinance. 

The  violation  of  a  city  ordinance  regulating  the  operation  of  street  cars  is 
negligence  per  se,  and  the  court  should  so  instruct  the  jury. 

4.— City  Ordinance— Judicial  Notice. 

Where  a  duly  authorized  city  ordinance  was  passed  under  a  charter  provid- 
ing that  the  courts  should  take  judicial  notice  of  its  provisions,  and  a  new  char- 
ter which  repealed  the  old  also  authorized  such  an  ordinance,  but  did  not  con- 
tain the  provision  as  to  judicial  notice,  the  ordinance  was  not  repealed,  and  the 
courts  could  continue  to  take  judicial  notice  of  the  provision  authorizing  it. 
6.— Same— New  Charter— Repealing  Effect. 

A  change  of  city  charters  does  not  affect  existing  ordinances  in  harmony 
with  the  new  provisions. 

6.— Same — Street  Car  Regulations— Crossings. 

A  city  ordinance  requiring  the  motormen  of  electric  street  cars  in  the  city 
to  stop  their  cars  and  ring  their  gongs  at  a  distance  of  five  feet  from  any  inter- 
section with  a  railroad  track,  is  not  unreasonable  on  its  face. 

7. — ^Negligence — Concurring  Negligence  of  Another. 

Where  a  passenger  on  a  street  car  was  injured  through  a  collision  of  the 
car  with  a  railway  train,  the  street  car  company  was  liable  if  it  was  negligent 
and  such  negligence  contributed  to  the  injury,  and  it  was  immaterial  that  the 
negligence  of  the  railway  company  may  have  also  contributed  thereto. 

8. — ^Bill  of  Exceptions — ^Approval  of  Judge. 

The  appellate  court  will  not  consider  a  bill  of  exceptions  not  approved  by 
the  trial  judge  nor  verified  by  the  affidavits  of  bystanders  as  required  by  the 
statute. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Richard  Morgan. 

J.  W.  Terry,  Alexander  &  ThompsoUj  and  Holloway  £  Holloway,  for 
appellants. 

Finley  &  Knight  and  F,  M.  EiJieridge,  for  appellee. 

RAINEY,  Chief  Justice. — The  following  stat^nents  of  the  nature 
of  the  case  we  take  from  appellee's  brief : 

"On  the  14th  day  of  October,  1899,  appellee  and  his  wife,  Sophia 
Holt,  were  passengers  on  a  car  of  the  Rapid  Transit  Railway  Company, 
a  street  railway  company  operated  in  the  city  of  Dallas.  They  took 
passage  on  the  car  in  the  business  portion  of  the  city  on  Commerce  street 
for  the  purpose  of  being  transported  to  the  fair  grounds.  At  a  point 
where  said  street  railway  line  and  the  line  of  the  Gulf,  Colorado  & 
Santa  Pe  Railway  Company  intersects  and  cross,  to  wit,  on  First  avenue, 
a  street  in  the  city  of  Dallas,  there  was  a  collision  of  the  street  car  and 
the  cars  of  the  said  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
which  were  being  run  over  its  line  and  over  and  across  said  First  avenue, 
and  said  Rapid  Transit  Railway  Company's  line.  Mrs.  Sophia  Holt, 
wife  of  appellee,  was  thereby  violently  thrown  from  the  street  car  in 
which  she  was  seated,  to  the  ground,  and  in  consequence  thereof  received 
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serious  personal  injuries.  This  suit  was  instituted  against  the  Gulf, 
Colorado  &  Santa  Fe  Eailway  Company  and  the  Bapid  .Transit  Bailway 
Company  to  recover  damages  on  account  of  the  injuries  sustained  by 
Mrs.  Holt  in  said  collision." 

The  petition  of  the  appellee  charged  that  the  collision  and  injuries 
received  by  Mrs.  Holt  were  caused  by  the  neglience  of  both  the  Gulf, 
Coloi:ado  &  Santa  Fe  Bailway  Company  and  the  Bapid  Transit  Bail- 
way  Company.  Each  defendant  answered  separately;  the  Gulf,  Colo- 
rado &  Santa  Fe  Bailway  Company  answered  by  general  denial,  and 
specially  alleged  that  the  collision  and  injuries  were  caused  by  the  neg- 
ligence of  the  Bapid  Transit  Bailway  Company.  The  Bapid  Transit 
Bailway  Company  answered  by  general  denial,  and  especially  alleged 
that  the  collision  and  injuries  were  caused  by  the  negligence  of  the  Gulf, 
Colorado  &  Santo  Fe  Bailway  Company.  Neither  of  the  defendants 
asked  judgment  over  against  the  other  in  the  event  of  a  recovery  by  the 
plaintiff  against  it.  ' 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  for  $2500 
in  favor  of  the  plaintiff  against  both  of  the  defendants.  Each  of  the 
defendants  has  perfected  its  appeal. 

Opinion. — We  will  first  consider  the  issues  presented  by  the  Gulf, 
Colorado  &  Santa  Fe  Bailway  Company.  The  only  act  of  negligence 
on  the  part  of  said  railway  company  on  which  appellee  based  the  right 
to  recover  was  alleged  to  be  at  that  the  servants  run  its  train  at  a  rate 
of  speed  more  than  seven  miles  per  hour,  the  maximum  limit  prescribed 
by  an  ordinance  of  the  city  for  the  running  of  such  trains. 

Each  appellant  endeavored  to  cast  the  responsibility  for  the  collision 
on  the  olher.  In  furtherance  of  this  the  street  railway  introduced  evi- 
dence that  there  was  no  flagman  or  watchman  kept  at  the  crossing  where 
the  collision  occurred  by  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Com- 
pany, that  the  whistle  of  the  locomotive  was  not  blown,  and  that  it  was 
more  dangerous  to  operate  the  train  by  backing  it  over  the  crossing 
than  with  the  engine  in  front.  All  of  this  evidence  was  objected  to 
by  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company  on  the  ground 
that  it  was  not  authorized  by  the  pleading  and  was  prejudicial.  The 
objection  was  overruled  by  the  court,  which  action  is  assigned  as  error. 
There  was  no  error  in  admitting  the  testimony.  The  testimony  was 
pertinent  in  behalf  of  the  street  railway  for  the  pul^se  of  casting  the 
responsibility  on  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company, 
and  relieving  itself  from  liability,  the  pleadings  of  the  street  railway 
justifying  its  admission.  While  its  admission  was  not  authorized  to 
show  liability  to  plaintiff,  the  petition  seeking  to  recover  only  for  run- 
ning the  train  at  an  excessive  rate  of  speed,  yet,  being  admissible  for 
one  purpose,  its  admission  was  not  error.  To  protect  itself  from  any 
prejudicial  effect  said  testimony  might  have,  as  to  liability  to  plaintiff, 
the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company  requested  a  special 
instruction  to  the  effect  that  in  determining  its  liability  the  jury  should 
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not  consider  said  testimony,  but  should  confine  their  consideration  to 
the  "question  whether  or  not  the  train  was  moving  at  a  speed  greater 
than  seven  miles  per  hour,  or  whether  greater  than  ordinary  care  re- 
quired.^^  The  Gulf,  Colorado  &  Santa  Fe  Railway  Company  was  en- 
titled to  such  a  charge,  and  the  court  having  failed  to  so  limit  such  testi- 
mony in  its  main  charge,  it  was  error  to  refuse  the  special  charge. 
The  court  in  its  main  charge  instructed  the  jury  to  the  effect  that  plain- 
tiflE  could  recover  if  the  Gulf,  Colorado  &  Santa  Fe  Company's  train 
was  being  operated  at  a  greater  rate  of  speed  than  seven  miles  per  hour 
and  the  injury  directly  resulted  therefrom,  and  if  they  did  not  so  find, 
the  plaintiff  could  not  recover.  This  was  not  sufficient  to  obviate  the 
necessity  of  giving  the  special  charge  requested,  the  evidence  on  this 
issue  being  conflicting  and  not  conclusive  of  its  liability.  Where  there 
are  several  parties  to  the  litigation,  and  testimony  is  admitted  that  is 
legitimate  as  to  some  and  not  so  as  to  another  and  is  prejudicial  to  that 
other,  or  if  it  is  admitted  for  a  special  purpose  and  not  for  the  general 
purpoies  of  the  trial,  and  exceptions  are  based  on  that  ground,  the  evi- 
dence should  be  limited  to  the  legitimate  purpose  for  which  it  was  ad- 
mitted. Railway  v.  Poole,  53  Texas,  246 ;  Batte  v.  Chandler,  53  Texas, 
613;  Cook  v.  Land  Company,  6  Texas  Civ.  App.,  326;  Giddings  v. 
Baker,  80  Texas,  308;  Jackson  v.  Mumford,  74  Texas,  104;  Keowne  v. 
Love,  65  Texas,  152;  Walker  v.  Brown,  66  Texas,  557;  Railway  v. 
George,  85  Texas,  150. 

The  testimony  was  not  legitimate  as  between  plaintiff  and  the  Gulf , 
Colorado  &  Santa  Fe  Railway  Company,  and  we  are  unable  to  say  that 
it  was  not  prejudicial  to  said  railway.  It  is  true  that  the  plaintiflp  was 
in  no  way  responsible  for  its  admission,  but  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  was  entitled  to  have  its  rights  protected  by  the 
court,  and  the  court  failing  to  do  so,  the  judgment  as  to  it  must  be 
reversed  and  the  cause  remanded. 

We  will  now  consider  the  issues  presented  by  the  street  railway  com- 
pany. The  first  error  assigned  is:  "The  court  erred  in  the  seventh 
paragraph  of  its  charge,  because  the  ordinance  pleaded  imposed  no  du- 
ties on  companies  operating  street  railways,  and  because  a  failure  to 
stop  and  ring  the  gong  is  not  negligence  per  se,  but  only  evidence  of 
negligence  to  be  submitted  to  the  jury.*'  The  effect  of  the  charge  com- 
plained of  is  that  the  failure  of  the  motorman  to  stop  the  car  and  ring 
the  gong  at  a  distance  of  five  feet  from  the  intersection  of  the  track  of 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  if  he  so  failed,  would 
be  negligence.  The  ordinances  of  the  city  of  Dallas  on  which  said 
charge  is  based  are  as  follows : 

"Art  484.  All  motormen  or  street  car  drivers  in  personal  charge 
of  electric  or  mule  cars  in  the  city  of  Dallas,  shall  stop  their  cars  and 
ring  their  gongs  at  a  distance  of  five  feet  from  the  intersection  of  any 
street  railway  or  steam  railway  track  with  the  track  on  which  said  car 
is  traveling. 

"Art  485.     That  any  motorman  or  street  car  driver  as  above  stated, 
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who  shall  violate  any  provisions  of  article  484,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction,  shall  be  fined  in  any  sum  not 
to  exceed  one  hundred  dollars/* 

The  first  proposition  urged  is  that  "the  extent  of  the  power  of  a 
municipal  corporation  is  to  enforce  the  penalty  imposed  by  ordinance, 
and  civil  rights  and  liabilities  are  to  be  determined  by  the  general  laws 
of  the  State,  which  the  municipal  body  has  no  power  to  change/'  The 
appellate  courts  of  this  State  have  so  often  held  that  the  violation  of 
a  city  ordinance  in  the  operation  of  trains  was  negligence,  and  that 
the  trial  court  could  so  instruct  the  jury,  that  we  deem  it  only  necessary 
to  cite  the  authorities.  Railway  v.  Pendery,  14  Texas  Civ.  App.,  60, 
36  S.  W.  Rep.,  793 ;  Railway  v.  Brown,  11  Texas  Civ.  App.,  503,  33  S. 
W.  Rep.,  148;  Railway  v.  Nixon,  52  Texas,  19;  Railway  v.  Moore,  69 
Texas,  160;  Bish.,  Noncont.  Law,  sec.  445;  Railway  v.  Calvert,  11  Texas 
Civ.  App.,  297,  32  S.  W.  Rep.,  246;  Edwards  v.  Railway,  67  S.  W.  Rep., 
950;  Railway  v.  Matthews,  28  Texas  Civ.  App.,  92,  66  S.  W.  Rep.,  588, 
591;  Hutchinson  v.  Railway,  61  S.  W.  Rep.,  635;  Railway  v.  Erwin, 
65  S.  W.  Rep.,  496;  Railway  v.  Pollard,  28  Texas  Civ:  App.,  172;  66 
S.  W.  Rep.,  851. 

The  second  proposition  is :  "The  ordinance  imposed  no  duty  on  the 
street  car  company,  but  on  the  motorraan  only,  and  the  duty  so  imposed 
can  not  be  extended  by  construction  to  the  street  car  company.*'  The 
enactment  of  said  ordinance  was  evidently  for  the  purpose  of  regulat- 
ing the  operation  of  street  cars  for  T;he  safety  of  persons  traveling 
thereon.  The  company  operates  its  street  cars  through  its  servants, 
and  it  is  bound  by  the  negligence  of  such  servants  in  the  operation 
thereof.  The  ordinance  prescribing  a  course  of  conduct  to  be  pursued 
by  the  motormen  in  the  operation  of  the  cars  is  binding  on  the  com- 
pany as  though  the  ordinance  specially  named  the  company  therein. 

The  street  railway  company's  eighth  assignment  of  error  is:  "The 
court  erred  in  the  seventh  paragraph  of  its  charge,  because  it  was  not 
shown  that,  at  the  time  of  the  passage  of  the  ordinance  on  which  the 
charge  is  based,  the  city  of  Dallas  had  any  power  to  pass  such  ordi- 
nance." The  proposition  presented  is:  "Though  a  private  act  re- 
quires the  courts  to  take  judicial  knowledge  of  its  provisions,  the  re- 
peal of  the  act  annuls  the  provision  requiring  judicial  notice,  and  after 
the  repeal  the  act  must  be  proved  as  a  private  act."  The  present  char- 
ter was  passed  May  9,  1899,  and  repeals  the  former  charter.  The  old 
charter  as  well  as  the  present  one  authorized  the  passage  of  the  ordi- 
nance in  question.  The  old  charter  provided  that  the  courts  should 
take  judicial  notice  of  its  provisions.  As  to  matters  affected  by  the  old 
charter,  the  court  will  take  judicial  notice  of  its  provisions.  The  change 
of  city  charters  does  not  affect  the  existing  ordinances  in  harmony  with 
new  provisions.  1  Dill.,  Mun.  Corp.,  4  ed.,  sec.  85;  Chamberlain  v. 
City  of  Evansville,  77  Ind.,  542. 

The  fourth  and  fifth  errors  assigned  question  the  validity  of  the  or- 
dinance on  the  ground  that  it  is  unreasonable,  indefinite,  uncertain. 
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and  void.  The  ordinance  does  not  appear  on  its  face  to  be  unreason- 
able. There  is  nothing  in  the  assignments  stating  why  it  is  unreason- 
able or  void ;  nor  is  there  any^  proposition  or  statement  showing  wherein 
the  same  is  unreasonable  or  void.  Said  assignments  are  presented  in 
such  a  manner  that  we  are  warranted  in  disregarding  them.  However, 
we  will  say  that  as  the  ordinance  appears  to  be  reasonable  on  its  face, 
and  no  fact  was  pleaded  and  proven  showing  it  to  be  unreasonable,  we 
must  hold  the  assignments  not  well  taken.  City  of  Austin  v.  Cemetery 
Assn.,  87  Texas,  330. 

The  second  assignment  of  error  of  the  street  railway  is :  "The  court 
erred  in  the  sixth  paragraph  of  its  charge  that,  if  the  freight  train 
was  not  being  run  at  a  speed  greater  than  seven  miles  an  hour,  the 
Santa  Fe  Company  Vas  not  guilty  of  negligence,  in  the  sense  in  which 
that  term  is  hereinafter  used,'  because  the  charge  was  efroneous  and 
misleading  in  that  it  would  naturally  lead  the  jury  to  believe  that,  in 
determining  whether  the  accident  was  to  be  attributed  to  the  negligence 
of  the  Rapid  Transit  Company,  or  to  the  negligence  of  the  Santa  Fe 
Company,  or  to  both,  all  evidence  of  negligence  on  the  part  of  the  Santa 
Fe  Company  was  to  be  disregarded  except  evidence  that  the  cars  were 
running  at  a  speed  greater  than  seven  miles  an  hour."  The  paragraph 
of  the  charge  of  the  court  here  complained  of  relates  to  the  liability  of 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  to  the  plaintiff,  and 
when  considered  in  connection  with  other  portions  of  the  charge  which 
limited  the  plaintiff's  recovery  against  said  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  to  its  negligence  in  running  its  train  at  a  greater 
rate  of  speed  than  seven  miles  per  hour,  the  jury  could  not  have  been 
misled  to  the  injury  of  the  street  railway  company. 

The  court  refused  the  following  charge  requested  by  the  street  rail- 
way company,  to  wit:  "In  determining  whether  the  Rapid  Transit 
Company  was  guilty  of  negligence  which  contributed  to  the  injury, 
you  will  consider  any  aiid  all  evidence  in  regard  to  the  condition  of 
the  crossing  and  the  management  of  the  train  of  the  Santa  Fe  Com- 
pany, and  if,  on  consideration  of  all  the  evidence,  you  do  not  find  from 
a  preponderance  of  the  evidence  that  the  Rapid  Transit  Company  was 
guilty  of  negligence  which  contributed  to  the  injury,  then  your  verdict 
will  be  for  the  Rapid  Transit  Company.  And  even  if  you  should  find 
that  the  Rapid  Transit  Company  was  guilty  of  negligence,  you  are  fur- 
ther to  determine  whether  such  negligence,  if  any,  contributed  to  the 
injury;  and  unless  you  so  find,  then  your  verdict  will  be  for  the  Rapid 
Transit  Company.'*  This  charge  is  general  in  its  nature,  and  the  court, 
in  its  main  charge,  limited  the  street  railway  company's  liability  to 
plaintiff  to  its  negligence  in  not  stopping  its  car  as  prescribed  by  the 
city  ordinance,  and  that  the  injury  must  be  the  direct  result  of  such 
negligence.  Also,  in  another  paragraph,  to  the  effect  that  it  would 
not  be  responsible  for  the  negligence  of  anyone  else  but  for  its  own 
negligence,  and  that  the  injury  would  not  have  occurred  except  for  such 
negligence.     The  special  charge  being  general  in  its  nature,  and  the 
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substance  being  embraced  in  the  general  charge,  the  court  did  not  err 
in  refusing  it. 

The  evidence  was  sufiBcient  to  show  negligence  on  the  part  of  the 
street  railway  which  contributed  proximately  to  the  injury,  and  under 
the  Courtis  charge  the  jury  could  only  find  against  the  street  railway 
on  the  ground  of  negligence  on  its  part,  and  that  such  negligence  con- 
tributed to  the  injury.  If  the  street  railway  was  negligent,  and  such 
contributed  to  the  injury,  then  it  is  immaterial  whether  or  not  another 
also  contributed  thereto. 

We  are  asked  to  review  the  action  of  the  court  in  refusing  to  admit 
certain  testimony  oflEered  by  the  street  railway  company.  The  record 
contains  bills  of  exceptions  submitted  to  the  court,  which  the  court  re- 
fused to  sign,  stating  thereon  his  reasons  for  so  doing.  The  statutes 
require  bills  of  exception  to  be  approved  by  the  court,  or,  in  the  case 
of  its  refusal,  the  affidavits  of  bystanders  must  be  procured.  In  the 
absence  of  the  requirement  of  the  statute,  we  do  not  feel  warranted  in 
passing  upon  the  court*g  action  in  the  premises. 

The  judgment  will  be  affirmed  as  to  appellant,  the  Rapid  Transit 
Railway  Company,  and  reversed  and  remanded  as  to  appellant,  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Affirmed  in  part;  reversed  and  remanded  in  part. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  v.  J.  0.  Smith. 

Decided  November  8,  1902. 

1.— Negligence— Question  for  Jury— Verdict  Sustained. 

Evidence  considered  in  an  action  for  personal  injury  and  held  to  sustain  a 
verdict  finding,  in  eflfect,  that  the  negligence  of  a  railroad  foreman  caused  the 
injury,  although  the  verdict  was  based  on  the  testimony  of  the  defendant  alone, 
which  was  contradicted  by  that  of  several  other  witnesses. 

2.— Ordinary  Care— Definition— Charge. 

A  charge  defining  ordinary  care  as  that  degree  of  care  which  a  person  of 
ordinary  prudence  and  caution  is  accustomed  to  exercise  under  the  same  or  like 
circumstances,  is  not  erroneous  because  the  word  "accustomed"  is  used  instead 
of  the  expression,  "would  ordinarily  use." 

3.^Ma8ter  and  Seryant—Vice-Prindpal— Concurring  Negligence  of  Foreman  and 
Fellow  Servant- Pleading. 
Although  plaintifif  alleged  that  his  injury  was  due  solely  to  the  negligence 
of  defendant's  foreman,  the  court  could  properly  charge  that  if  the  foreman's 
negligence  alone,  or  in  combination  with  that  of  plaintiff's  fellow  servants, 
caused  the  injury,  plaintiff  could  recover,  since  it  was  no  defense  that  negligence 
on  the  part  of  the  fellow  servants  concurred  with  that  of  the  foreman  in  caus- 
ing the  injury. 

Appeal  from  the  District  Court  of  Cherokee  County.    Tried  below 
before  Hon.  Tom  C.  Davis. 
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E.  S.  Perkins  and  Marshy  Mcllwaine  dc  Fitzgerald,  for  appellant. 

W.  T.  Norman,  R\  L,  Robinson,  W.  M.  Imboden,  and  Willson  &  Wat- 
hins,  for  appellee. 

GILL,  Associate  Justice. — This  was  an  action  for  damages  for 
personal  injury,  brought  by  appellee,  J.  0.  Smith,  against  the  appel- 
lant railway  company,  and  a  Irial'  by  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $4500,  from  which  the  railway  com- 
pany has  appealed. 

The  circumstances  attending  the  accident  are  as  follows:  On  the 
7th  day  of  February,  1900,  appellee  was  working  for  appellant  in  its 
bridge  and  building  department.  J.  W.  Brahaney  was  his  foreman, 
and  appellee  and  several  others  were  working  under  him,  and  were  en- 
gaged in  raising  a  shear  leg,  or  derrick,  at  the  new  shops  at  Tyler.  The 
shear  legs  consisted  of  two  upright  posts  6x6  inches,  30  feet  long,  fas- 
tened together  at  the  top  by  a  headblock,  and  at  the  bottom  by  a  cross- 
piece  2x6  or  2x8  inches,  extending  out  on  each  side  to  prevent  the  shear 
leg  from  falling  to  the  right  or  the  left.  These  two  posts  were  cross- 
braced  every  10  feet;  that  is,  they  had  three  sets  of  cross  braces.  To 
use  a  familiar  illustration,  the  shear  leg  was  similar  to  the  common 
ladder  used  by  carpenters,  except,  instead  of  having  slats  nailed  across 
for  steps,  it  had  three  sets  of  cross  braces.  At  the  top  it  had  blocks 
nailed  across  the  ends  of  the  posts  to  hold  them  together,  and  at  the 
bottom  it  had  a  piece  2x6  or  2x8  inches  nailed  across.  The  shear  leg 
was  intended  to  be  used  in  lifting  or  raising  very  heavy  timbers  in  the 
erection  of  the  new  shops  at  Tyler.  When  in  use  for  the  above  pur- 
pose, it  is  in  almost,  but  not  quite,  an  upright  position,  and  is  kept  from 
falling  backward  or  forward  by  means  of  a  guy  line  in  front  and  one 
behind.  The  shear  leg  was  lying  on  the  ground  that  morning,  and  in 
order  to  get  it  up  in  working  position  it  was  first  raised  by  hand,  and 
then  raised  by  block  and  fall  from  behind.  While  it  was  being  raised 
by  block  and  fall,  appellee  was  in  charge  of  and  holding  the  guy  line  in 
front.  It  had  rained  some,  and  the  ground  was  muddy  and  wet,  and 
appellee  called  to  the  foreman  to  send  him  a  man  to  drive  a  stake,  so 
he  could  brace  his  foot  as  the  shear  leg  was  being  raised.  The  stake 
was  driven  as  requested  by  appellee.  He  saw  it  driven,  and  used  it  to 
brace  his  foot.  After  the  shear  leg  was  raised  to  the  desired  position 
appellee  tied  the  front  guy  line  to  his  stake.  Later,  and  before  the 
shear  leg  had  been  used  for  raising  timber,  appellee  went  to  the  top  of 
it,  or  near  the  top,  to  change  the  block  and  fall,  or  to  adjust  the  block 
and  fall.  While  he  was  at  or  near  the  top  engaged  in  his  work  with  the 
block  and  fall,  the  stake  he  had  tied  his  guy  line  to  pulled  up,  and  let 
the  shear  leg  fall. 

Appellee  went  upon  the  shear  leg  at  the  command  of  Brahaney,  his 
superior. 

Vol.  30  Civil— 22. 
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The  sole  ground  upon  which  appellee  based  his  right  to  recover  was 
the  alleged  negligent  act  of  Brahaney  in  pulling  too  hard  upon  a  rope, 
thereby  causing  the  shear  leg  to  fall.  Appellee  was  the  only  witness 
who  testified  in  his  behalf  on  this  issue,  a^d  he  was  opposed  by  several 
witnesses  adduced  by  defendant.  Upon  the  issue  as  to  whether  Bra- 
haney pulled  upon  the  rope,  and  was  negligent  in  so  doing,  and  whether 
his  negligence  in  this  respect,  added  to  the  tension  caused  by  those  al- 
ready holding  or  pulling  in  that  direction,  caused  the  accident,  we  re- 
gard the  verdict  of  the  jury  as  conclusive.  The  evidence  is  not  such  as 
to  authorize  ^this  court  to  interfere  on  the  ground  that  the  verdict  is  so 
manifestly  against  the  weight  and  preponderance  of  the  evidence  as  to 
indicate  that  the  jury  were  influenced  by  some  improper  motive.  It  is 
largely  a  question  of  credibility  of  witnesses.  We  therefore  find  that 
Brahaney  pulled  upon  the  rope,  was  negligent  in  so  doing,  and  his  act 
in  this  respect  was  responsible  for  the  accident.  We  also  find  that  ap- 
pellee was  not  guilty  of  contributory  negligence,  and  it  follows  that  he 
did  not  assume  the  risk  of  Brahaney's  negligent  act.  In  going  upon 
the  shear  leg,  which  had  not  then  been  permanently  fixed  in  position  for 
the  heavy  work  it  was  designed  to  do,  he  occupied  the  position  of  great- 
est danger.  It  was  the  duty  of  his  fellow  servants  to  exercise  at  least 
ordinary  care  for  his  safety.  It  was  clearly  the  duty  of  Brahaney  to 
exercise  this  care,  and  as  the  representative  of  the  master  his  failure  in 
this  respect  established  liability  against  the  company. 

This  is  the  second  appeal  of  this  case  on  the  part  of  appellant,  the 
case  having  been  reversed  on  the  former  appeal  on  errors  in  the  charge 
(63  Southwestern  Reporter,  1064),  and  the  only  difference  in  the  evi- 
dence on  this  appeal  and  the  former  lies  in  the  fact  that  on  this  appeal 
Brahaney,  though  present,  was  not  called  to  testify,  whereas  on  the 
former  appeal  he  denied  that  he  pulled  upon  the  rope ;  and  that  on  this 
appeal  the  evidence  is  conflicting  as  to  whether  appellee  callM  Brahaney 
to  send  some  one  to  drive  a  stake  against  which  to  rest*  his  foot,  or  di- 
rected a  nearby  fellow  workman  to  drive  it,  whereas  on  the  former  ap- 
peal the  evidence  was  undisputed  that  the  request  was  addressed  to 
Brahaney. 

What  has  been  said  already  disposes  of  the  first  assignment  of  error 
questioning  the  sufficiency  of  the  evidence  to  support  the  verdict  on  the 
issue  of  liability.  We  do  not  deem  it  necessary  to  enter  into  a  detailed 
discussion  of  the  facts  and  circumstances  upon  which  the  verdict  is 
based. 

The  charge  of  the  court  contained,  among  other  things,  the  following 
definition  of  ordinary  care:  "Ordinary  care,  prudence,  and  caution,  as 
used  in  this  charge,  means  that  degree  of  care  which  a  person  of  ordinary 
prudence  and  caution  is  accustomed  to  exercise  under  the  same  or  like 
circumstances."  This  portion  of  the  charge  is  assailed  because  the 
word  "accustomed"  is  used  instead  of  the  exijression  "would  ordinarily 
use."    The  assignment  ought  not  to  be  sustained.     One  of  the  primary 
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meanings  of  the  word  "accustomed"  is  ''usual/'  The  cases  cited  under, 
appellants  proposition  addressed  to  this  question  do  not  hold  otherwise. 

The  court  charged  the  jury,  in  effect,  that  if  it  should  appear  that 
Brahaney  negligently  pulled  the  rope  and  that  act  alone,  or  combining 
with  the  acts  of  fellow  servants  of  appellee,  caused  the  accident,  appel- 
lee could  recover.  This  is  assailed  because  appellee  alleged  no  other 
cause  for  the  accident  than  the  act  of  Brahaney,  and  it  is  contended 
that  it  was  error  for  the  court  to  submit  the  issue  of  concurring  causes 
in  the  absence  of  allegations  to  that  effect.  That  this  contention  is 
unsound  it  seems  to  us  is  plain  and  needs  no  citation  of  authority 
against  the  proposition. 

If  a  plaintiff  should  allege  that  the  negligence  of  his  vice-principal 
injured  him,  it  would  be  no  defense  for  the  master  to  say,  "This  is  not 
true.  The  negligence  of  the  vice-principal,  combined  with  that  of  fel- 
low servants,  caused  the  accident."  The  court  in  this  case  charged, 
in  effect,  that  the  negligence  of  Brahaney,  if  shown,  would  authorize 
a  recovery,  and  that  the  liability  of  the  company  would  not  be  affected 
by  the  fact  that  the  fellow  servants  of  appellee  were  at  fault  also.  The 
case  of  Johnson  v.  Railway,  66  Southwestern  Reporter,  906,  does  not  an- 
nounce a  different  rule,  and,  properly  interpreted,  supports  the  conclu- 
sion we  have  announced.  The  same  may  be  said  of  the  other  authori- 
ties cited  on  the.  proposition  by  appellant. 

The  trial  court  refused  to  give  the  requested  special  charge  set  out 
in  the  sixth  assignment.  This  charge  was  an  instruction  that  the  rail- 
way company  was  not  an  insurer  of  the  safety  of  its  employes,  and  that 
if  the  company  had  furnished  safe  appliances,  or  if  appellee  knew  of  the 
imsafe  condition  of  the  appliances  and  the  accident  was  caused  by  such 
imsafe  condition,  he  could  not  in  any  event  recover.  The  requested 
charge  was  properly  refused.  In  the  first  place,  the  general  charge 
fully  protected  appellant  on  the  question  of  insuring  the  safety  of  its 
employes.  The  remainder  of  the  requested  charge  calls  especial  atten- 
tion to  certain  portions  of  the  testimony,  was  upon  the  weight  of  the 
evidence,  and  was  properly  refused.  The  same  may  be  said  of  the  re- 
quested charge  set  out  in  the  seventh  assignment. 

By  the  eighth  assignment  appellant  complains  of  the  refusal  of  the 
trial  court  to  give  the  following  requested  charge:  "Gentlemen  of  the 
jury,  you  are  charged  at  the  request  of  defendant,  that  in  the  event  you 
believe  from  the  evidence  that  Brahaney  pulled  on  the  ropes,  as  alleged 
by  plaintiff,  and  caused  the  shear  leg  to  fall,  then  you  will  consider 
whether  or  not  said  act  of  Brahaney,  if  you  find  he  so  acted,  was  a  neg- 
ligent one.  And  in  considering  this  question,  you  will  look  to  all  the 
facts  and  circumstances  surrounding  Brahaney  at  the  time,  together 
with  the  knowledge  Brahaney  had,  if  any,  as  shown  by  the  evidence,  as 
to  the  manner  in  which  plaintiff  had  secured  the  front  guy  line.  And 
even  though  you  may  believe  that  Brahaney  pulled  on  the  lines  and 
thus  caused  the  shear  leg  to  fall,  still,  if  an  ordinarily  prudent  person 
situated  as  was  Brahaney,  would  have  acted  as  Brahaney  did,  then  in 
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no  event  can  plaintiflE  recover,  and  this  though  Brahaney  did  in  fact 
pull  on  the  ropes/' 

This  charge  presents  the  true  theory  upon  which  the  case  should  have 
been  tried,  but  should  not  have  been  given  because  the  case  ii^tas  sub- 
mitted upon  that  theory,  and  the  matters  involved  in  the  special  charge 
were  fully  covered  in  the  main  charge.  It  should  be  borne  in  mind 
that  the  appellee  did  not  complain  of  the  appliances  furnished  by  the 
company,  and  sought  to  recover  alone  upon  the  ground  of  Brahaney's 
negligence  in  pulling  the  rope.  The  appellee  of  course  assumed  the 
risk  of  the  insecurely  driven  stake,  and  if  that  caused  the  accident  he 
could  in  no  event  recover.  This  defense  was  presented  to  the  jury  in 
the  main  charge. 

Assumed  risk  is  an  element  in  the  case  only  in  a  general  way,  be- 
cause if  the  accident  was  due  to  any  other  cause  than  Brahaney's  al- 
leged negligence,  appellee  would  have  no  case.  The  true  significance 
of  the  insecurely  driven  stake  bears  upon  the  question  of  Brahaney's 
negligence,  and  was  covered  by  the  charge  which  distinctly  instructed 
the  jury  that  if  the  accident  was  due  to  any  other  cause  than  his  neg- 
ligence, appellee  could  not  recover.  The  relation  of  the  stake  to  the 
case  is  fully  discussed  in  the  opinion  on  the  former  appeal.  In  that 
appeal  we  expressed  the  view  that  a  charge  should  have  been  given  on 
assumed  risk,  and  appellant  now  complains  that  the  court  did  not  give 
such  a  charge.  The  trial  court  seems  to  have  fully  comprehended  our 
meaning,  and  has  correctly  submitted  this  phase  of  the  case.  The  de- 
fense of  assumed  risk  is  not  in  the  cade  except  in  a  general  way,  and  in 
this  way  the  question  was  submitted.  If  Brahaney  was  not  negligent 
there  could  be  no  liability.  His  negligence  depends  upon  how  he  acted 
with  reference  to  the  stake.  The  jury  have  held  that  he  ought  to  have 
been  more  prudent,  and  we  are  not  inclined  to  disturb  their  verdict  upon 
this  issue. 

The  other  assignments  do  not  require  extended  notice.  We  think  the 
case  was  clearly  presented  and  fairly  tried,  and  that  the  amount  of  the 
verdict  is  not  out  of  proportion  to  the  injuries  shown  to  have  been 
suffered.     The  judgment  is  aflBrmed. 

Affirmed* 

Writ  of  error  refused. 
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A.  B.  Collins  v.  S.  P.  Clakk  et  al. 

Decided  November  8,  1902. 

1. — Damages— Injury  to  Reputation— Evidence. 

Where  the  action  was  against  officers  for  wrongful  entry  and  search  of 
plaintiff's  house,  and  special  damages  were  asked  for  the  humiliation  and  dis- 
grace caused  thereby  to  plaintiff  and  his  family,  and  the  injury  to  their  stand- 
ing in  the  community,  evidence  was  admissible  for  the  defendants  showing  that 
two  women  who  were  common  prostitutes  had  occupied  the  same  house  in  which 
plaintiff  resided,  one  of  them  rooming  with  plaintiff's  family  in  the  capacity  of 
a  servant,  such  evidence  being  limited  by  the  charge  to  the  issue  of  special  dam- 
ages. 

2.— Charge— Preponderance  of  Evidence. 

It  was  not  error,  this  being  a  civil  suit,  for  the  court  to  refuse  a  special 
charge  that  required  defendants  to  prove,  not  merely  by  a  preponderance  of  the 
evidence,  but  to  the  "satisfaction"  of  the  jury,  that  they  had  permission  to  make 
the  search. 

8.— Same— Burden  of  Proof— Two  Grounds  of  Recovery. 

Where  plaintiff  aHeged  that  the  entry  and  search  of  his  house  by  defendants 
without  the  consent  and  against  the  protest  of  his  wife,  a  charge  that  the  bur- 
den of  proof  was  on  plaintiff  to  make  out  his  case  by  a  preponderance  of  the 
evidence  did  not  impose  on  him  the  burden  of  proving  want  of  consent  unless 
that  was  necessary  to  make  out  his  case. 

4. — Same — Submission  of  Issue. 

Where  the  charge  submitted  the  issue  just  as  plaintiff  had  tendered  it  in 
his  pleadings  and  evidence, — that  is,  that  the  search  nad  been  made  without  the 
consent  and  over  the  protest  of  his  wife, — ^it  was  not  subject  to  criticism  as 
being  too  onerous  in  that  it  required  proof  of  both  these  facts. 

6.— Trial— Argument  of  CounseL 

.  It  is  not  error  for  the  court  to  refuse  to  allow  two  arguments  by  plaintiff's 
counsel  where  counsel  for  defendant,  after  hearing  the  opening  argumefit,  de- 
cline to  argue  the  case. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Dunklin. 

Stillwell  H,  Russell  and  Greene  &  Stewart,  for  appellant. 

Capps  &  Cantey  and  Theodore  Mack,  for  appellees. 

STEPHENS,  Associate  Justice.— In  August,  1900,  S.  P.  Clark, 
the  sheriff  of  Tarrant  County,  and  L.  .T.  Lyle,  without  warrant  or  other 
written  authority,  and  while  appellant  was  in  Colorado  for  his  health, 
entered  and  searched  the  house  occupied  by  appellants  family  in  Fort 
Worth.  Suit  was  consequently  broujght  against  Clark  and  Lyle  for 
general,  special,  and  vindictive  damages,  and  resulted  in  a  verdict  and 
judgment  in  their  favor,  from  which  this  appeal  is  prosecuted.  Whether 
the  search  was  made  with  the  consent  or  over  the  protest  of  appellant's 
wife  was  the  main  issue  in  the  case,  and  on  it  the  evidence  was  decidedly 
conflicting,  but  quite  sufficient  to  sustain  the  verdict. 

Under  the  first  assignment  of  error  it  is  earnestly  and  plausibly  in- 
sisted by  counsel  for  appellant  that  the  court  erred  in  permitting  appel- 
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lees  to  prove  that  two  certain  women  called  Dempsey  and  Edna^  one  of 
whom  a  short  time  before  the  search  occupied  a  part  of  the  house  in 
which  appellant's  family  resided,  though  separated  by  a  hall,  and  the 
other  roomed  with  appellant's  family,  though  in  the  capacity  of  a  ser- 
vant, were  common  prostitutes. 

The  proposition  submitted  under  the  assignment  is  that  the  evidence 
was  "too  remote"  and  "wholly  immaterial."  Appellee  sought  to  re- 
cover special  damages  for  the  deep  humiliation  and  disgrace  and  for  the 
"great  mental  suffering  and  anguish"  of  Jiimself  and  family,  consist- 
ing of  a  wife  and  two  children;  alleging  that  they  had  lived  ^'honest 
and  honorable  lives,"  and,  prior  to  the  wrongs  complained  of,  '^ad 
the  good  will  and  esteem  of  their  neighbors,  friends  and  acquaintances, 
and  had  been  regarded  by  them  as  honest  and  honorable  people,  entitled 
to  and  receiving  and  enjoying  the  respect  and  confidence  of  all  their 
said  acquaintances,  friends  and  neighbors;"  and  further  alleging  that 
"the  family  was  thereby  brought  into  disgrace  among  their  neighbors 
and  acquaintances;"  that  "the  children  of  the  neighbors  pointed  the 
finger  of  scorn  at  his  poor  little  girl  and  refused  to  associate  with  her," 
etc.  The  court,  in  admitting  the  testimony  (which  came  in  part  from 
one  of  appellant's  near  neighbors),  expressly  limited  it  to  the  issue  so 
tendered  by  appellant.  It  is  insisted  in  argument  that  appellant's  wife 
had  no  knowledge  of  the  bad  character  of  the  women,  and  this  may  be 
true;  but  it  appears  to  have  been  notorious,  and.  after  a  careful  examina- 
tion of  the  testimony,  including  even  that  of  appellant's  wife,  we  have 
come  to  the  conclusion  that  it  was  for  the  jury  and  not  for  the  judge  to 
deteripine  how  this  was.  We  can  not  very  well  distinguish  the  ruling 
complained  of  from  the  one  made  by  this  court  in  Railway  v.  Ritter, 
16  Texas  Civil  Appeals,  482,  41  Southwestern  Reporter,  753,  where  the 
reason  of  the  rule  was  succinctly  stated  in  the  opinion  of  Chief  Justice 
Tarlton,  to  which  we  refer  with  approval.  Besides,  as  this  evidence 
was  limited  to  the  measure  of  damages,  and  the  only  ground  of  objec- 
tion submitted  in  the  proposition  under  the  assignment  is  that  of  irrele- 
vancy, and  as  the  jury  found  against  appellant's  right  to  recover  at  all, 
the  assignment  would  probably  have  to  be  overruled  without  reference 
to  the  merits  of  the  question  involved.  True,  it  is  argued  that  it  had 
a  tendency  to  prejudice  the  jury  against  appellant  on  the  main  issue, 
but  this  is  not  submitted  as  a  distinct  proposition  in  the  brief. 

We  overrule  the  assignment  complaining  of  the  court's  refusal  to 
give  the  special  charge  quoted  therein,  because  it  required  appellees  to 
prove  not  merely  by  a  preponderance  of  the  evidence,  but  to  the  "satis- 
faction" of  the  jury,-  that  they  had  permission  to  make  the  search.  It 
has  been  repeatedly  decided  that  such  a  charge  requires  more  than  is 
required  by  law  in  a  civil  suit.  But  it  is  urged  in  the  next  assignment 
that  the  following  charge  given  by  the  court  erroneously  placed  the  bur- 
den of  proof  on  appellant  to  show  that  appellees  did  not  have  consent 
to  make  the  search:  "The  burden  of  proof  is  upon  plaintiff  to  make 
out  his  case  by  a  preponderance  of  the  evidence,  and  if  he  has  not  done 
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so,  then  your  verdict  will  be  in  favor  of  said  defendants,  Clark  and 
Lyle/' 

Appellant  affirmatively  charged  the  search  to  have  been  made  with- 
out the  consent  and  against  the  protest  of  his  wife,  but  if,  as  contended 
by  him,  it  was  not  necessary  for  him  to  prove  this  fact  in  order  to  make 
out  his  case,  the  charge  complained  of  imposed  no  such  burden  upon 
him',  for  it  only  required  him  to  make  out  his  case.  Other  wrongful 
acts  besides  the  unlawful  search  were  made  grounds  of  recovery  in  the 
petition,  and  were  submitted  as  such  in  the  charge.  The  assignment 
itself  does  not  embody  the  proposition — ^and  no  proposition  is  submit- 
ted under  it — ^that  this  charge,  as  the  issues  stood  when  the  testimony 
was  all  in,  was  misleading,  and  should  not  therefore  have  been  given, 
so  as  to  bring  the  case  within  that  line  of  decisions  cited  in  Root  v. 
Baldwin,  52  Southwestern  Reporter,  588. 

The  charge  complained  of  in  the  fourth  assignment  submitted  the 
issue  just  as  appellant  had  tendered  it  both  in  his  pleadings  and  evi- 
dence, that  is,  that  the  search  had  been  made  without  the  consent  and 
over  the  protest  of  his  wife,  and  is  therefore  not  subject  to  the  criti- 
cism that  it  was  onerous  for  requiring  proof  of  both  these  facts.  If 
the  jury  had  accepted  the  version  of  appellant,  the  evidence  was  such 
as  to  require  a  finding  in  his  favor,  not  only  of  a  want  of  consent,  but 
also  of  protest  on  the  part  of  his  wife;    • 

The  only  remaining  assignment  complains  of  the  court^s  refusal  to 
allow  two  arguments  for  appellant,  counsel  for  appellees  declining  to 
argue  the  case  after  hearing  counsel  for  appellant  in  the  opening,  but 
we  find  no  merit  in  this  complaint.  The  judgment  is  therefore  af- 
firmed. 


Writ  of  error  refused. 


Affirmed, 


Abb  T.  Oxford  v.  L.  N.  Frank,  County  Judge,  et  al. 

Decided  November  8,  1902. 

1. — ^Local  Option — Election  District — Commissioners  Court — Constitntional  Law. 
Although  the  provision  in  the  Constitution  of  1876  (article  16,  section  20) 
directing  the  Legislature  to  enact  a  law  whereby  the  voters  of  any  county,  jus- 
tice precinct,  town  or  city  might  determine  in  regard  to  the  sale  of  intoxicating 
liquors  therein,  was  amended  m  1891  to  include  the  voters  of  "such  subdivisions 
of  a  county  as  may  be  designated  by  the  commissioners  court,"  and  the  statute 
was  subsequently  amended  in  accordance  therewith  (Revised  Statutes,  articles 
3384,  3393,  3395),  yet  as  such  constitutional  grant  of  power  to  the  people  wais 
not  self- enacting,  but  dependent  on  legislative  action,  the  subsequent  amendment, 
in  1897,  of  article  3384,  restricting  the  power  of  the  commissioners  court  to  the 
selection  of  one  or  more  of  the  political  subdivisions  of  the  county  as  local  op- 
tion election  districts,  was  a  valid  exercise  of  legislative  power. 

%, — Same — ^Repeal  by  Implication. 

The  Act  of  1897  amending  article  3334,  Revised  Statutes,  in  reference  to  local 
option  election  districts,  repealed  by  implication  articles  3393  and  3395,  based 
upon  a  feature  of  the  law  removed  by  such  amendatory  act. 
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8. — Same — ^Election  Void — ^Unauthorized  Election  District. 

Where  a  local  option  election  was  held  for  a  territory  or  district  designated 
by  the  commissioners  court,  which  had  not  theretofore  been  designated  for  any 
purpose,  and  which  disregarded  all  political  subdivisions,  leaving  part  of  a  voting 
precinct  within  and  part  of  it  outside  such  election  district,  it  was  void. 

4. — Same— Jurisdiction  of  District  Court. 

The  district  court  has  jurisdiction  of  a  local  option  election  contest  and  the 
power  to  declare  the  election  void  for  want  of  authority  in  the  commissioners 
court  to  order  it  for  the  territory  in  which  it  was  held.  Const.,  art.  5,  sec.  8, 
as  amended  in  1891;  Rev.  Stats.,  art.  3397. 

Appeal  from  the  District  Court  of  Erath  CJounty.  Tried  below  be- 
fore Hon.  G.  H.  Goodson,  Special  Judge. 

Martin  &  George,  for  appellant. 

Daniel  dc  Keith,  for  appellees. 

CONNER,  Chief  Justice. — ^This  suit  was  brought  by  Abe  T.  Ox- 
ford against  L.  N.  Prank,  as  county  judge,  and  Boyd,  Mayfield,  Shel- 
nutt,  and  Miller  as  county  commissioners,  of  Erath  County,  Texas,  and 
Eugene  Moore,  publisher  of  the  Stephenville  Empire,  and  was  a  suit  to 
test  the  validity  of  a  local  option  election.  The  plaintiff  alleged  that 
he  was  a  citizen,  qualified  voter,  and  taxpayer  of  the  subdivision  of 
Erath  County  in  which  the  local  option  election  sought  to  be  contested 
had  been  held,  setting  out  fully  the  grounds  of  contest.  The  suit  was 
brought  as  a  contested  election  suit  under  article  3397  of  the  Revised 
Statutes,  and  also  as  a  bill  in  equity  in  which  it  was  sought  to  restrain 
the  defendants  from  publishing  a  notice  of  the  result  of  said  election. 
The  cause  was  tried  before  the  judge  without  a  jury,  and  the  court 
held  that  all  the  allegations  in  the  petition  were  true,  that  the  election 
was  void,  but  that  he  had  no  jurisdiction  under  the  statutes  to  hear  and 
determine  the  cause  in  so  far  as  it  was  a  contested  election  case,  and 
that  as  a  bill  in  equity  the  petition  on  its  face  and  the  proof  as  offered 
showed  no  cause  of  action,  and  he  accordingly  dismissed  the  entire 
cause. 

We  find  it  necessary  to  determine  but  two  questions  on  this  appeal 
from  the  judgment  of  the  District  Court  above  stated.  These  are:  (1) 
Was  the  election  contested  void  on  the  ground  alleged?  and  (2)  if  so, 
has  the  District  Court  the  power  to  so  declare? 

The  election  was  held  on  March  15,  1902,  and  was  in  all  respects 
regular,  save  that,  as  alleged,  the  election  as  prayed  for,  ordered,  and 
held  was  neither  for  the  entire  county  of  Erath  nor  for  any  commission- 
er's or  justice's  precinct  or  school  district  thereof;  nor  for  any  two  or 
more  of  such  subdivisions,  but  on  the  contrary  was  for  a  territory  within 
said  county  designated  by  the  commissioners  court  for  the  purpose 
which  had  not  theretofore  been  designated  for  any  purpose,  and  which 
disregarded  all  political  subdivisions,  leaving  part  of  voting  precinct 
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No.  16  within  and  part  of  said  precinct  without  the  territory  so  desig- 
nated. 

Summarizing,  and  omitting  all  reference  to  provisions  not  germane 
to  the  question  before  us,  it  may  not  be  entirely  unprofitable  to  premise 
that  the  Constitution  of  1869  provided  that  the  Legislature  might  "pro- 
hibit the  sale  of  all  intoxicating  or  spirituous  liquors  in  the  immediate 
vicinity  of  any  college  or  seminary  of  learning."  Art.  12,  sec.  48, 
Const.  1869. 

By  original  section  20,  article  16,  of  the  Constitution  of  1876,  the 
Legislature  was  directed  to  enact  a  law  "whereby  the  qualified  voters 
of  any  county,  justice  precinct,  town  or  city^^  might  determine  whether 
the  sale  of  intoxicating  liquors  should  be  prohibited  within  the  pre- 
scribed limits.  Various  laws  in  accord  with  this  latter  constitutional 
provision  were  enacted  until  in  1891,  when  said  section  of  the  Con- 
stitution of  1876  was  amended  so  as  to  read  as  follows:  "The  Legis- 
lature shall,  at  its  first  session,  enact  a  law  whereby  the  qualified  votersN 
of  any  county,  justice^s  precinct,  town,  city  (or  such  subdivision  of  a 
county  as  may  be  designated  by  the  commissioners  court  of  said  county), 
may  by  a  majority  vote  determine  from  time  to  time  whether  the  sale 
of  intoxicating  liquors  shall  be  prohibited  within  the  prescribed  limits." 
Thereupon  the  Revised  Civil  Statutes  of  1879,  by  act  approved  March 
29,  1893,  was  so  amended  as  that  article  3227  declared  that  the  com- 
missioners court  might  order  an  election  for  said  purpose  to  be  held 
by  the  qualified  voters  of  the  county  or  of  any  justice's  precinct,  "or 
such  subdivision  of  a  coimty  as  may  be  designated  by  the  commission- 
ers court  of  said  county.  *  *  *"  By  the  same  act,  articles  3236 
and  3238  were  amended  so  as  to  provide  that  no  election  under  the  law 
should  be  held  within  the  same  prescribed  limits  in  less  than  two  years 
after  an  election  jiad  been  held  therein,  but  that  "at  the  expiration  of 
that  time"  the  commissioners  court,  when  it  deemed  it  expedient,  might 
order  another  election  to  be  held  for  the  county  or  any  justice's  pre- 
cinct, or  such  subdivision  of  a  county  as  should  be  designated  by  the 
commissioners  court  of  such  county  for  the  same  purpose;  and  that  the 
failure  to  carry  prohibition  in  a  county  should  not  prohibit  an  election 
for  the  same  from  being  immediately  thereafter  held  "in  a  justice  pre- 
cinct, or  subdivision  of  such  county  as  may  be  designated  by  the  com- 
missioners court." 

The  amended  articles  above  referred  to,  together  with  others  upon 
the  same  subject,  were  embodied  in  the  Revised  Statutes  of  1895;  said 
article  3227  therein  appearing  as  article  3384,  and  said  articles  3236 
and  3238  therein  appearing  as  articles  3393  and  3395  respectively.  In 
this  condition  of  the  law  the  Legislature  in  1897  amended  article  3384 
of  the  Revised  Statutes  of  1895  so  as  to  read  as  follows: 

"Article  3384.  The  commissioners  court  of  each  county  in  the  State, 
whenever  they  deem  it  expedient,  may  order  an  election,  to  be  held  by 
the  qualified  voters  of  said  county,  or  of  any  commissioner's  or  justice's 
precinqt,  or  school  district,  or  any  two  or  more  of  any  such  political 
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subdivisions  of  a  county  as  may  be  designated  by  the  commissioners 
court  of  said  coimty,  to  determine  whether  or  not  the  sale  of  intoxicate 
ing  liquors  shall  be  prohibited  in  such  coimty,  or  commissioner's  or 
justice's  precinct,  or  school  district,  or  any  two  or  more  of  any  such 
political  subdivisions  of  such  county,  or  in  any  town  or  city;  provided, 
it  shall  be  the  duty  of  said  commissioners  court  to  order  the  election 
as  aforesaid  whenever  petitioned  so  to  do  by  as  many  as  two  hundred 
and  fifty  voters  in  any  county,  or  fifty  voters  in  any  other  political  sub- 
division of  the  county  or  school  district,  as  shall  be  designated  by  said 
court,  or  in  any  city  or  town,  as  the  case  may  be.**^ 

The  power  of  jbhe  people  in  a  given  section  to,  in  effect,  enact  a  law 
for  such  territory,  is  in  its  nature  essentially  legislative,  and  depends 
upon  constitutional  and  legislative  grant.  The  constitutional  provision 
operative  in  the  instance  before  us  does  not  in  express  terms  contain 
such  grant.  It  is  not  in  this  particular  self-enacting,  but  it  is  thereby 
made  the  duty  of  the  regularly  constituted  legislative  body  to  enact  a 
local  option  law  for  the  specified  purpose.  Odell  v.  Wharton,  87  Texas, 
173.  This  was  done,  and,  as  we  have  seen  by  the  law  first  enacted  there- 
•  after,  the  commissioners  court  was  given  power  to  order  an  election  for 
the  purpose  of  determining  whether  or  not  intoxicating  liquors  should 
be  sold,  not  only  for  the  entire  county  or  any  town,  city,  or  justice's 
precinct  therein,  but  also  for  any  subdivision  of  the  coimty  that  might 
be  designated  by  said  court:  thus  leaving  it  entirely  discretionary  with 
the  commissioners  court  to  fix  the  boundaries  of  the  territory  within 
which  the  election  should  take  place.  This  discretionary  power,  how- 
ever, was  recalled,  by  the  amendment  of  1897,  which  was  operative  at 
the  time  of  the  several  proceedings  herein,  and  the  commissioners  court 
was  thereby  granted  power  only  to  order  such  an  election  for  the  entire 
county  or  for  any  one  or  more  of  the  commissioner's  or  justice's  pre- 
cincts, or  school  districts,  as  might  be  designated  by  >said  court.  The 
discretion  vested  in  the  commissioners  court  by  this  amendment  was 
limited  to  the  designation  of  the  particular  one  or  more  of  the  political 
subdivisions  of  the  county  theretofore  in  existence,  and  did  not  extend 
so  as  to  authorize  said  court  to  arbitrarily  select  and  fix  a  territory 
ignoring  and  segregating  such  political  subdivisions. 

It  is  insisted,  however,  that  by  the  amended  Constitution  of  1891  it 
was  manifestly  intended  that  the  discretionary  power  mentioned  to  fix 
boundaries  should  be  conferred,  and  that  such  power  pursuant  thereto 
having  been  in  fact  lodged  in  the  commissioners  court  by  the  amenda- 
tory. Act  of  1893,  that  the  amendment  of  1897  should  not  be  construed 
as  inconsistent  therewith,  but  merely  as  a  supplementory  provision.  But 
we  have  been  unable  to  agree  with  this  construction.  Indeed,  the  writer 
by  no  means  feels  clear  that  section  20,  article  16,  of  the  Constitution 
of  1876,  as  amended  in  1891,  is  necessarily  to  be  construed  as  requiring 
an  enactment  giving  the  commissioners  court  an  arbitrary,  untramijiel- 
led  power  in  the  particular  we  are  considering.  It  would,  perhaps,  be 
equally  reasonable  to  construe  the  parenthetical  clause  constituting  the 
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principal  feature  of  the  amendment  of  1891  as  having  been  intended 
to  supply  the  power  to  designate  school  districts  or  colleges  which  was 
mentioned  in  the  Constitution  of  1869,  but  in  which  the  original  article 
of  the  Constitution  of  1876  and  of  the  laws  passed  pursuant  thereto 
were  deficient ;  and  that  the  declared  power  given  by  the  amendment  of 
1893  was  the  result  of  a  misconstruction  of  the  amended  clause  of  the 
Constitution  by  the  framer  of  the  bill  which  the  amendment  of  1897 
was  intended  to  correct.  But,  however  this  may  be,  we  feel  clear  that 
the  Act  of  1893  is  inconsistent  in  the  particular  under  consideration 
with  that  of  1897,  and  that  the  latter  act  by  virtue  of  its  terms  and 
character  repealed  the  former. 

It  is  further  insisted  that,  inasmuch  as  there  had  been  former  local 
option  elections  ordered  and  held  within  and  for  Erath  County,  which 
fact  is  uncontroverted  in  the  record,  and  that  the  one  involved  was  a 
"subsequent"  election,  that  the  power  of  the  court  to  designate  boun- 
daries as  was  done  is  to  be  foimd  in  Revised  Statutes  of  1895,  articles 
3393  and  3395,  from  which  we  have  quoted  above,  and  which  were  not 
named  in  the  amendatory  act  of  1897;  the  contention  being  that  the 
failure  to  name  these  articles  in  the  amendment  manifests  a  legislative 
intent  in  cases  of  subsequent  elections  to  confer  unlimited  discretion 
and  power  on  commissioners  courts  in  the  matter  of  fixing  boundaries 
within  which  the  election  should  be  held,  even  though  such  be  not  the 
case  where  the  election  is  an  original  or  first  one.  It  must  be  confessed 
that  there  seems  to  be  some  inconsistency  and  want  of  clearness  in  the 
statutes  on  the  subject.  This  may  be  attributed,  however,  to  the  fact 
that  the  body  of  the  law  on  the  subject  is  made  up  of  various  provisions 
of  several  Legislatures  under  the  Constitution  of  1876,  and  of  its 
amended  section;  and  that  said  articles  in  the  Act  of  1893  were  made 
to  harmonize  with  article  3227,  evidently  intended  as  the  main  source 
of  jpower,  and  that  inadvertently  no  corresponding  change  was  therein 
expressly  made  in  1897  when  said  article  3227  (3384)  was  amended. 
But,  without  discussing  the  various  views  which  perhaps  tend  to  the 
conclusion,  we  prefer  to  hold  that  the  power  of  commissioners  courts 
to  order  local  option  elections  is  in  all  cases  limited  in  the  particular 
imder  consideration  by  the  amended  article  3384,  and  that  in  so  far  as 
articles  3393  and  3395  may  be  construed  as  enlarging  the  scope  of 
article  3384,  they  were  repealed  by  the  amendment  of  1897. 

A  quotation  from  the  opinion  of  the  Court  of  Appeals  of  Maryland 
in  the  case  of  Weiskittle  v.  State,  58  Maryland,  157,  seems  appropriate 
here :  *TVe  may  concede  that  a  repeal  of  a  statute  by  implication  is 
not  favored  by  law.  But  where  a  new  statute  is  passed,  which  is  de- 
clared in  terms  to  be  a  substitute  for  the  old,  and  which  embraces  the 
whole  subject  matter,  those  parts  of  the  old  statute  which  are  left  out 
in  the  new  are  repealed  and  annulled.  We  must  -presume  that  such  a 
statute  was  made  for  some  purpose,  and  that  purpose  must  necessarily 
be  either  the  addition  of  some  provision  not  in  the  old,  or  the  repeal  of 
something  that  is  in  it,  or  for  both  purposes.     When,  therefore,  an  im- 
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portant  provision  in  the  old  statute  is  omitted  from  the  new  (which 
was  intended  as  a  substitute  for  the  old)^  we  must  presume  that  the 
Legislature  intended  to  repeal  it,  or  that  they  were  guilty  of  gross  care- 
lessness or  ignorance,  which  is  altogether  inadmissible/^  See  also  Stew- 
art V.  Kahn,  11  Wallace,  502,  in  which  the  Supreme  Court  of  the  United 
States  say:  "It  is  a  rule  of  law  that  where  a  revising  statute,  or  one 
enacted  for  another,  omits  provisions  contained  in  the  original  act,  the 
parts  omitted  can  not  be  kept  in  force  by  construction,  but  are  an- 
nulled." 

We  conclude,  as  did  the  able  trial  judge,  that  the  election  involved 
in  this  case  was  void  because  of  a  want  of  power  in  the  commissioners 
court  to  order  it  for  the  territory  designated. 

This  brings  us  the  second  and  perhaps  more  difficult  question  before 
us,  viz:  Did  the  District  Court  have  power  to  so  declare?  We  have 
concluded  that  it  did,  and  that  the  court  was  in  error  in  refusing  to  so 
do,  and  in  the  resultant  dismissal  of  the  suit.  Such  power  has  been 
expressly  affirmed  by  the  Court  of  Civil  Appeals  for  the  Fifth  District 
in  the  case  of  Kidd  v.  Truett,  28  Texas  Civil  Appeals,  618,  68  South- 
western Reporter,  310,  published  since  the  trial  of  this  case  below,  and 
such  in  trend  was  the  conclusion  of  this  court  in  Rayner  v.  Forbes,  52 
Southwestern  Reporter,  568;  and  in  Scarborough  v.  Eubank,  52  South- 
western Reporter,  569.  It  is  true  that  in  the  latter  case,  on  certified 
questions  (93  Texas,  106),  our  Supreme  Court  held  that  the  ruling  cff 
a  county  judge  as  to  the  qualification  of  the  signers  to  a  petition  for 
the  removal  of  a  county  site  was  conclusive,  yet  the  %roader  question," 
thq  one  here  involved,  was  expressly  pretermitted;  so  that  we  feel  free 
to  follow  the  case  of  Kidd  v.  Truett,  supra,  and  to  adhere  to  the  general 
view  presented  by  this  court  in  the  cases  cited.  The  case  now  before  us 
is  not  what  effect  shall  be  given  to  the  conclusion  of  the  officer  or  offi- 
cers passing  upon  the  number  and  qualification  of  the  signers  to  a  pe- 
tition for  a  local  option  election,  which  was  determined  by  our  Supreme 
Court  in  Scarborough  v.  Eubank,  but  what  is  the  scope  of  the  authority 
given  to  our  courts  in  the  determination  of  election  contests? 

Appellees*  contention  here  is,  as  in  Scarborough  v.  Eubank,  that  the 
court's  authority  is  limited  to  an  investigation  of  the  several  specified 
cases  of  "invalidity"  pointed  out  in  the  statutes  providing  for  contested 
elections,  and  the  ground  of  invalidity  herein  shown  not  being  one  of 
them,  that  the  district  court  was  without  power  to  determine  the  fact 
and  declare  the  result.  No  very  satisfactory  purpose,  perhaps,  is  to  be 
served  in  reviewing  the  authorities  prior  to  the  amendment  of  the  Con- 
stitution of  1891,  yet  it  may  be  worthy  of  note  that  the  decisions  were 
addressed  wholly  to  the  question  of  whether  or  not  under  the  Constitu- 
tion prior  to  its  amendment  the  district  court  was  authorized  to  deter- 
mine a  contest  of  election  at  all.  The  scope  of  its  authority  after  enter- 
ing upon  such  an  investigation  was  not  treated,  although  then,  as  now, 
existed  substantially  the  same  provisions  upon  which  is  based  appellees* 
contention  herein.     See  Gibson  v.  Templeton,  62  Texas,  355,  and  cases 
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therein  cited,  and  compare  articles  1740,  1741,  Revised  Statutes  1879, 
with  Sayles'  Civil  Statutes  of  1897,  articles  1804e  and  1804f.  The 
"evil  to  be  remedied,^^  then,  was  9,  want  of  jurisdiction  or  power  entire. 
The  power  of  the  people  in  their  sovereign  capacity  to  fix  the  subjects 
of  judicial  cognizance  is  not  to  be  questioned,  and  the  remedy  applied 
seems  to  have  been  coextensive  with  the  adjudged  evil,  for  we  find  that 
the  amended  Constitution  of  1891,  in  the  most  general  terms,  and  with 
distinct  specification  of  the  whole  subject,  declared  that  "the  district 
court  shall  have  original  jurisdiction  ♦  ♦  *  of  contested  elections. 
*  *  *"  The  legislative  grant  following  this  constitutional  amend- 
ment is  to- the  same  effect  and  equally  as  comprehensive.  Eev.  Stats. 
1895,  art.  1098,  chap.  7.  And  it  was  specially  provided  that  "at  any 
time  within  thirty  days  after  the  result  of  an  [local  option]  election 
has  been  declared,  any  qualified  voter  of  the  county,  justice's  precinct, 
or  subdivision  of  such  coimty  ♦  ♦  ♦  may  contest  said  election  in 
any  court  of  competent  jurisdiction  in  such  manner  as  has  been  or  may 
hereafter  be  prescribed."  Rev.  Stats.,  art.  3397.  In  prescribing  the 
procedure  it  is  also  provided  that  any  person  intending  to  contest  an 
election  shall  deliver  to  the  contestee  "a  written  statement  of  the  ground 
on  which  such  contestant  relies  to  sustain  such  contest."  Rev.  Stats., 
art.  1798.  And  article  1803  provides  that  "in  trials  of  all  contests  of 
election  [and  the  title  evidently  provides  for  contests  other  than  in 
cases  for  office;  see  Revised  Statutes,  articles  1804t  and  1810]  the  evi- 
dence shall  be  confined  to  the  issues  made  by  the  statement  and  reply 
thereto,  which  statement  and  reply  may  be  amended  as  in  civil  cases," 
etc. 

These  provisions,  constitutional  and  legislative,  to  our  minds  and  in 
view  of  the  evil  sought  to  be  corrected,  evince  a  purpose  to  leave  (save 
where  limited  by  some  special  matter)  the  entire  field  of  subjects  for 
which  an  election  may  be  declared  "invalid,"  open  to  the  courts  charged 
with  the  duty  of  determining  the  contest.  That  part  of  article  3397, 
supra,  not  included  in  our  quotation  therefrom,  and  also  articles  1804e 
and  1804f,  provide  what  the  court  shall  do  in  the  events  therein  desig- 
nated. But  these  constitute  special  instances,  and  in  our  opinion  re- 
late to  the  subject  of  procedure,  or  constitute,  at  most,  a  limitation  of 
the  court's  power  in  the  instances  specified.  We  do  not  think  they 
should  be  construed  as  inhibiting  the  court's  action  in  the  particular 
under  consideration  in  instances  and  events  not  specified.  -  We  see  no 
good  reason  why  the  people  of  this  State  in  their  constitutional  and 
legislative  capacities  should  make  long  continued  and  painstaking  ef- 
fort to  provide  for  the  settlement  of  controversies  and  contests  of  the 
most  disturbing  character  without  fully  meeting  the  evil.  Mr.  Web- 
ster gives  the  following  definitions  of  the  term  "contest":  "To  make 
a  subject  of  dispute,  *  *  *  to  call  in  question ;  to  dispute  •  *  *  * 
(b)  to  dispute  the  declared  result  of  an  election."  Election  contests 
and  disputes  are  often  most  heated  and  productive  of  public  intran- 
quillity  and  confusion,  and  are  none  the  less ^  so  because  the  ground  of 
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dispute  or  contest  may  go  to  a  want  of  authority  to  order  or  hold  it, 
rather  than  to  its  invalidity  because  of  some  irregularity  or  illegal  ac- 
tion committed  in  conducting  it.  The  election  in  the  case  before  us 
was  ordered  and  conducted  by  regularly  constituted  oflSeers  asserting 
power  to  do  so;  the  election  in  form  was  regular,  and  we  think  it  was 
certainly  within  the  purview  of  the  court's  power  to  determine  the  con- 
troversy. 

Whether  or  not  in  any  case  of  the  kind  the  remedy  by  injunction  be 
available,  we  need  not  decide,  inasmuch  as  it  is  conceded  in  behalf  of 
appellant  that  the  facts  herein  constituting  the  alleged  basis  for  such 
relief  no  longer  exist.  See  Norton  v.  Alexander,  28  Texas  Civ.  App., 
466,  4  Texas  Ct.  Rep.,  723. 

Upon  the  court's  findings  of  fact,  which  we  adopt,  the  judgment  is 
reversed,  and  it  is  here  adjudged  that  the  election  in  question  was  void, 
and  that  appellant  recover  his  costs  here  and  in  the  court  below. 

Reversed  a/nd  rendered. 


Frederick  P.  Olcott  v.  Mrs.  J.  P.  Smith. 

Decided  November  8,  1902. 

Survey— Land  Certificate— Location— Appomtment  of  Officer. 

Hardeman  County  not  having  been  organized  until  1872,  being  attached  until 
that  time  to  Montague  County,  was  not  within  the  meaning  of  the  Act  of  May 
26,  1871,  authorizing  the  Governor  to  appoint  one  surveyor  for  two  or  more  coun- 
ties, and  his  appointment  in  1871  of  a  surveyor  for  Jack  and  Hardeman  counties 
being  without  color  of  authority  and  void,  locations  made  in  Hardeman  County 
by  such  surveyor  are  invalid,  though  made  by  him  as  surveyor  of  the  Jack  land 
district. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

A.  M.  Carter,  for  appellant. 

J.  Y.  Smith,  for  appellee. 

STEPHENS,  Associate  Justice. — ^The  invalidity  of  locations  of 
land  certificates  made  in  1872  and  1873  in  the  then  unorganized  county 
of  Hardeman  by  the  surveyor  of  Jack  County  was  recognized  by  the 
Legislature  and  declared  by  the  Supreme  Court  of  this  State  more  than 
fifteen  years  ago,  and  has  been  time  and  again  reaffirmed  since.  Cox 
V.  Railway,  68  Texas,  226;  Railway  v.  Bowie's  Heirs,  2  Texas  Civ. 
App.,  440,  21  S.  W.  Rep.,  304;  Blum  v.  Railway,  10  Texas  Civ.  App., 
317,  31  S.  W.  Rep.,  526;  Kinmore  v.  Railway,  76  Texas,  691;  Duren  v. 
Railway,  86  Texas,  287;  Railway  v.  Carter,  24  S.  W.  Rep.,  1103. 

This  suit  was  brought  by  appellant  to  have  the  same  matter  readju- 
dicated,  and,  as  he  claimed  under  such  invalid  location,  recovery  was  of 
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course  denied  him.  He  insists,  however,  that  in  none  of  the  cases  above 
cited  was  it  relied  on,  as  was  done  on  the  trial  of  this  case,  that  the 
surveyor  who  made  the  locations  in  Hardeman  County  in  1872  acted 
under  appointment  of  the  Governor  of  Texas  by  virtue  of  an  act  of  the 
Legislature  passed  May  25,  1871,  which  authorized  the  Governor  to 
"appoint  one  county  surveyor  for  two  or  more  counties.^'  In  support 
of  this  contention  it  was  shown  that  ^.  Boone,  who  made  the  location 
in  question  for  appellant  in  November,  1872,  "acting  as  the  surveyor 
of  the  Jack  land  district,'^  was  appointed  county  surveyor  of  Jack 
County  and  county  surveyor  of  Hardeman  County  May  31,  1871,  and 
qualified  as  such  June  16,  1871,  and  that  he  was  appointed  county  sur- 
veyor of  Hardeman  County  June  12,  1872.  But  we  fail  to  see  how  ap- 
pellant is  to  avoid  the  decision  in  Cox  v.  Railway,  and  other  cases,  supra, 
on  this  ground,  since  those  cases  rest  upon  the  construction  that  the  Act 
of  1866  therein  referred  to,  and  which  remained  in  force  till  1874,  at- 
tached Hardeman  to  Montague  instead  of  to  Jack  County.  Hardeman 
County  not  then  having  be^n  organized,  and  standing  thus  attached  by 
law  as  a  part  of  the  territory  of  Montague,  it  was  not  a  county  within 
the  meaning  of  the  Act  of  May  25,  1871,  for  which  the  Governor  was 
authorized  to  appoint  a  surveyor.  The  Legislature  in  passing  that  act 
evidently  had  in  view  the  following  clause  in  the  proviso  of  section  30, 
article  3,  of  the  Constitution  of  1869:  "That  one  person  may  hold 
two  or  more  county  ofl&ces,  if  so  provided  by  the  Legislature,'*  but  for 
which  the  Legislature  would  have  been,  perforce  of  what  preceded  the 
proviso,  without  power  to  enact  such  a  law.  It  could  not  have  been 
the  intention  of  the  Legislature  to  authorize  the  Governor  to  fill  an 
office  not  in  existence,  and  the  appointment  was  therefore  without  color 
of  authority.  See  Cox  v.  Railway,  supra,  and  Norton  v.  Shelby  Couiity, 
118  U.  S.,  425.  Indeed,  Boone  himself  seems  to  have  so  treated  it, 
since  he  acted  as  surveyor  of  Jack  land  district,  and  not  of  Hardeman 
County,  in  making  locations  in  Hardeman  County. 

The  validity  of  appellee's  location  made  in  1874,  though  irregular,  is 
quite  as  well  established  by  some  of  the  cases  above  cited  as  the  invalidity 
of  appellant's. 

We  therefore  adopt  the  court's  conclusions  of  law  and  fact,  and  af- 
firm the  judgment. 

Affirmed. 

Writ  of  error  refused. 
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Charles  and  Thomas  Tinslet  v.  S.  K.  MoIlhenny  et  al. 

Decided  November  10,  1902. 

1.— Charge— Construing  Written  InBtrument— Undisputed  Evidence. 

It  is  not  upon  the  weight  of  evidence  for  the  court's  charge,  in  an  action  of 
debt  upon  a  written  contract,  to  construe  the  legal  effect  of  tiie  written  instru- 
ments in  evidence  and  of  the  other  undisputed  evidence  in  the  case,  and  to  in- 
struct that  their  effect  is  to  render  the  defendant  liable  in  a  designated  simi. 

2. — ^Action  of  Debt — ^Measure  of  Damages — Credits — Collaterals — ^Burden  of  Proof. 
Where  the  action  was  for  debt  upon  a  note,  rather  than  for  damages  for 
breach  of  a  collateral  contract,  the  measure  of  damages  was  the  amount  due 
upon  the  note,  less  the  credits  to  which  it  was  entitled;  and  the  burden  of  proof 
was  on  the  defendants  to  show  the  credits  arising  from  the  sale  of  collaterals^ 
and  that  the  collaterals  were  sold  at  a  fair  price. 

8.— Note— Judgment  Upon— Pajrment. 

Where  the  payee  of  a  note  recovers  judgment  thereon  against  the  maker, 
the  maker  ^ay,  without  showing  payment  of  the  judgment,  maintain  an  action 
against  another  for  the  latter's  failure  to  pay  the  note  according  to  an  agree- 
ment so  to  do. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

Jacob  C.  Baldwin,  for  plaintiffs  in  error. 

Hutcheson,  Campbell  &  HutchesoUj  for  defendants  in  error. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  for  damages  for 
breach  of  contract  and  to  foreclose  a  lien  on  land  given  to  secure  the 
performance  of  said  contract.  The  contract  sued  on  and  the  lien 
sought  to  be  foreclosed  are  evidenced  by  the  following  instruments  : 

'This  agreement  made  and  entered  into  this  25th  day  of  March, 
A.  D.  1895,  by  and  between  S.  K.  Mcllhenny,  party  of  the  first  part, 
and  Charles  Tinsley,  party  of  the  second  part.  Be  it  known,  the  party 
of  the  first  part  hereby  agrees  to  sell,  and  does  sell,  to  party  of  second 
part,  twenty  thousand  ($20,000)  dollars,  par  value  of  Reeves  and  Mar- 
tin County,  Texas,  6  per  cent  bonds,  being  fourteen  thousand  ($14,000) 
dollars  of  Reeves  County,  Texas,  compromise  court  house  and  jail 
bonds;  two  thousand  ($2000)  dollars  of  Martin  County,  Texas,  com- 
promise courthouse  and  jail  bonds,  and  four  thousand  ($4000)  dollars 
of  Martin  County,  Texas,  road  and  bridge  compromise  bonds,  for  the 
sum  of  fifteen  thousand  ($15,000)  dollars.  Said  bonds  are  now  being 
held  by  the  Planters  and  Mechanics  National  Bank  of  Houston,  as  col- 
,  lateral,  to  secure  the  payment  of  a  note  for  fifteen  thousand  ($15,000) 
dollars  made  and  signed  by  James  R.  Masterson  and  party  of  the  first 
part,  said  note  being  represented  to  party  of  second  part  by  S.  K.  Mc- 
llhenny as  being  of  the  usual  form  of  notes  used  by  banks.  Said  party 
of  second  part,  wishing  to  avail  himself  of  the  time  said  note  has  to 
run,  viz.,  until  May  6,  1895,  hereby  agrees  and  binds  himself  to  pay. 
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discharge  and  retire  the  said  note  of  said  Masterson  and  Mcllhenny 
to  said  Planters  and  Mechanics  National  Bank  on  or  before  maturity 
of  same.  In  the  meantime  the  party  of  the  second  part  is  to  have  full 
charge  of  the  disposing  of  said  bonds,  all  or  any  part  thereof,  so  far  as 
can  be  arranged  with  said  Planters  and  Mechanics  National  Bank. 

(Signed)      ''Charles  Tinsley. 
"S.  K.  McIlhenny. 
"I  hereby  guarantee  the  fulfillment  of  this  contract  by  Charles  Tins- 
ley.  (Signed)      "Thomas  Tinsley.'' 

"The  State  of  Texas,  County  of  Harris.  Know  all  men  by  these 
presents,  that  Charles  Tinsley  and  Thomas  Tinsley,  being  justly  in- 
debted to  James  R.  Masterson  and  S.  K.  Mcllhenny  in  the  sum  of  fif- 
teen thousand  dollars,  for  twenty  thousand  dollars  of  Reeves  County 
and  Martin  County,  Texas,  bonds,  the  payment  of  which  they  desire  to 
assure  and  secure  to  the  said  James  R.  Masterson  and  S.  K.  Mcllhenny, 
in  consideration  thereof,  and  for  the  purpose  set  forth,  and  in  consid- 
eration of  ten  dollars  to  me  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  I,  Thomas  Tinsley,  have  granted,  bargained  and  sold, 
and  by  these  presents  do  grant,  bargain,  sell  and  convey  unto  James 
R.  Masterson  and  S.  K.  Mcllhenny,  of  the  county  of  Harris,  in  the 
State  of  Texas,  the  following  described  property:  An  undivided  in- 
terest of  fifteen  hundred  acres  in  2020  acres  of  the  Mary  Bigger  sur- 
vey, situate  about  20  miles  N.  W.  of  Austin,  in  Travis  County,  Texas, 
at  present  owned  by  Thomas  Tinsley  free  and  clear  of  all  incumbrances, 
except  taxes,  and  of  which  a  more  complete  description  is  to  be  found 
in  Travis  County  deed  records.  Together  with  all  and  singular  the 
rights  and  appurtenances  to  the  same  belonging.  And  Thomas  Tins- 
ley  do  bind  himself,  my  heirs,  executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  said  property  unto  the  said 
James  R.  Masterson  and  S.  K.  Mcllhenny,  their  heirs  and  assigns, 
against  the  claim  or  claims  of  any  or  all  persons  lawfully  claiming  the 
same,  or  any  part  thereof. 

"This  conveyance  is  intended  as  a  mortgage  upon  the  following 
terms,  to  wit:  In  the  event  the  said  Charles  Tinsley  and  Thomas 
Tinsley  shall  pay  to  the  said  Masterson  and  Mcllhenny  the  sum  of  fif- 
teen thousand  dollars  for  said  Reeves  and  Martin  County  bonds,  then 
all  herein  contained  to  be  null  and  void  and  of  no  effect.  The  words, 
%  Thomas  Tinsley,'  were  inserted  before  signing;  also  the  words 
'Thomas  Tinsley'  on  the  second  line  from  the  bottom  on  the  first  page 
were  inserted  before  signing. 

"In  testimony  whereof,  I  sign  my  name  this  seventh  day  of  May, 
A.  D.  1895. 

(Signed)       "Thomas  Tinsley. 

"Acknowledged  before  Alfred  Wisby  on  the  7th  day  of  May,  1895." 
Vol.  30  Civil— 23. 
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The  petition  alleges  that  the  defendants  failed  to  comply  with  their 
contract  and  pay  the  $15,000  note  described  therein,  and  plaintiffs  were 
forced  to  pay  the  same,  and  they  pray  for  judgment  against  the  de- 
fendants for  damages  in  the  sum  of  $20,000,  and  for  foreclosure  of  the 
lien. created  by  the  mortgage  above  set  out  on  the  land  therein  de- 
scribed. 

The  defendant  Charles  Tinsley  answered  admitting  the  execution  of 
the  contract  for  the  purchase  of  said  bonds,  but  averred  that  he  entered 
into  said  contract  believing  that  the  plaintiff  Mcllhenny  was  the  owner 
of  6  per  cent  bonds  of  Reeves  and  Martin  counties,  Texas,  of  the  "par 
value  of  $20,000,"  and  that  the  plaintiffs  did  not  in  fact  own  bonds  of 
said  counties  of  the  "par  value  of  $20,000,"  nor  were  bonds  for  that 
amount  then  held  by  the  Planters  and  Mechanics  National  Bank  of 
Houston  as  collateral  to  secure  the  payment  of  said  notes,  and  that 
plaintiffs  have  never  at  any  time  tendered  or  offered  to  deliver  to  these 
defendants  bonds  of  said  counties  of  the  par  value  of  $20,000  in  ac- 
cordance with  the  terms  of  said  contract.  He  further  averred  that 
plaintiffs  only  owned  and  had  in  said  bank  at  the  date  of  said  contract 
bonds  of  the  face  value  of  $19,360,  and  were  wholly  unable  to  carry 
out  their  said  contract,  to  defendants'  damage  in  the  sum  of  $5000; 
that  about  the  date  of  said -contract  the  plaintiff  Mcllhenny  detached 
from  said  bonds,  which  he  had  contracted  to  sell  to  defendants,  cou- 
pons representing  unmatured  interest  and  2  per  cent  of  the  principal  of 
said  bonds  of  the  aggregate  face  value  of  $1374.40,  and  sold  and  de- 
livered same  to  this  defendant  for  a  tract  of  land  in  Gray  County,  Texas, 
of  the  value  of  $1520;  that  this  defendant  did  not  then  know  that 
plaintiffs  were  unable  to  deliver  the  bonds  contracted  for,  nor  that  the 
detaching  of  said  coupons  from  said  bonds  would  reduce  them  to  less 
than  $20,000  par  value,  and  that  this  transaction  was  wholly  imknown 
to  his  guarantor,  Thomas  Tinsley;  that  plaintiffs  failed  and  refused 
to  make  up  the  deficiency  in  the  face  value  of  said  bonds  caused  by 
detaching  said  coupons,  and  tried  to  force  the  defendants  to  take  said 
bonds  and  pay  the  full  amount  of  $15,000  agreed  to  be  paid  for  bonds  of 
the  face  value  of  $20,000.  That  on  or  about  the  date  of  the  contract 
the  defendant,  Charles  Tinsley,  paid  to  Mcllhenny  $500  in  cash  on 
•  said  contract.  That  on  May  1,  1895,  he  paid  $300.  That  on  May  20, 
1895,  defendant  sold,  by  and  with  the  consent  of  plaintiffs  and  the  bank, 
four  of  Reeves  County  bonds  of  the  denomination  of  $500,  less  4  per 
cent  of  the  principal,  retired  in  payment  of  two  coupons,  for  the  sum 
of  $1728,  which  was  paid  to  the  Planters  and  Mechanics  National 
Bank.  That  on  February  27,  1896,  the  defendant,  by  and  with  the  con- 
sent of  the  plaintiffs  and  said  bank,  sold  twenty-four  Reeves  County 
bonds  of  the  denomination  of  $500  each,  less  4  per  cent  of  the  principal, 
which  had  been  retired  by  the  payment  of  two  coupons,  for  the  sum  of 
$10,075,  which  said  amount  was  paid  to  the  plaintiffs'  agent,  or  parties 
designated  by  the  plaintiffs  and  the  Planters  and  Mechanics  National 
Bank  to  receive  the  same.     That  on  October  4,  1897,  the  defendants 
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sold,  at  plaintiffs^  request  and  the  request  of  said  bank,  certain  coupons 
attached  to  said  bonds  for  the  sum  of  $206.30,  which  was  turned  over 
to  the  plaintiffs ;  that  on  November  29,  1897,  and  after  the  filing  of  this 
suit,  the  plaintiffs,  without  the  knowledge  or  consent  of  this  defendant 
or  his  guarantor,  sold  and  disposed  of  eight  of  said  bonds  of  the  denomi- 
nation of  $500  each,  the  face  value  and  the  market  value  of  which  was 
$4000,  for  the  sum  of  $2500,  which  amount  they  applied  to  their  own 
use  and  benefit,  and  that  the  plaintiffs  applied  to  their  own  use  and 
benefit  the  remaining  four  bonds  of  the  denomination  of  $500  each,  less 
4  per  cent  of  the  principal  retired  in  the  payment  of  the  coupons,  the 
market  value  of  said  bonds  being  $1920.  That  the  market  value  of  all 
of  said  bonds  hereinbefore  mentioned  and  referred  to  at  the  time  the 
plaintiffs  alleged  they  paid  said  note,  and  at  the  maturity  of  said  note, 
and  at  the  date- of  the  contract  sued  on  herein,  was  $18,000.  That  the 
market  value  of  said  bonds,  if  they  had  been  par  value  bonds,  as  plain- 
tiffs bound  themselves  to  deliver  to  these  defendants,  would  have  been 
$20,000;  that  at  the  maturity  of  said  note,  the  plaintiffs  converted  said 
bonds  to  their  own  use  and  benefit,  and  had  failed  and  refused  to  de- 
liver said  bonds  to  the  defendant.  That  all  of  said  bonds  bear  interest 
at  the  rate  of  6  per  cent  per  annum,  which  was  evidenced  by  the  cou- 
pons attached  to  said  bonds,  which  coupons  were  by  the  plaintiffs  de- 
tached from  said  bonds  and  appropriated  to  their  own  use  and  benefit. 
That  by  reason  of  the  fact  alleged,  the  defendant  owes  plaintiffs  noth- 
ing, and  the  plaintiffs  are  indebted  to  the  defendant  to  the  amount  of 
his  damages,  to  wit,  the  sum  of  $5000,  praying  for  judgment  for  said 
damages,  costs  of  court  and  general  and  special  relief. 

The  defendant  Thomas  Tinsley  adopted  the  answer  of  his  codefend- 
ant,  and  further  pleaded  that  in  June  or  July,  1895,  he  notified  the 
plaintiff  S.  K.  Mcllhenny  that  he  would  no  longer  be  bound  by  said 
contract,  because  he  had  learned  that  there  was  not  $20,000  worth  of 
bonds,  and  never  had  been,  attached  to  said  note,  and  that  by  reason 
thereof  the  plaintiffs  were  put  upon  notice  that  they  should  sue  at  once 
the  principal  obligor  in  said  contract,  the  sole  party  liable,  if  any 
were  in  fact  liable  to  them.  That  subsequent  tb  said  notice  the  plain- 
tiffs entered  into  another  contract  with  Charles  Tinsley  with  reference 
to  the  subject  matter  sued  on,  which  said  contract  was  in  lieu  and  a 
substitution  of  the  original  contract,  and  that  by  the  making  of  said 
contract  said  defendant  was  released  from  all  obligation  under  his  con- 
tract of  guaranty.  He  further  alleged  that  the  consideration  for  said 
guaranty  had  failed,  and  said  guaranty  was  not  binding  upon  him  for 
the  reason  that  at  the  time  of  said  contract  and  of  making  said  guaranty, 
the  plaintiffs  did  not  have  attached  to  said  note  $20,000  of  bonds,  nor 
in  the  possession  of  plaintiff  or  of  said  bank,  and  the  said  defendants 
have  never  tendered  the  bonds  for  said  $15,000,  and  the  guarantor  had 
received  no  consideration  for  said  promise  and  undertakings,  as  set 
forth  in  plaintiffs'  petition,  and  there  had  been  a  total  failure  of  con- 
sideration for  the  promise  and  undertakings. 
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As  a  further  ground  for  release  from  his  contract  he  pleaded  that 
the  plaintiff  Mcllhenny  falsely  represented  to  him  that  the  plaintiff 
Masterson  had  no  interest  in  said  bonds,  and  averred  that  he  would  not 
have  guaranteed  the  contract  had  he  known  that  Masterson  had  an 
interest  in  same,  nor  would  he  have  guaranteed  the  same  had  he  known 
that  plaintiffs  did  not  then  own  bonds  described  in  said  contract  of 
the  face  value  of  $20,000. 

The  cause  was  tried  by  a  jury,  and  under  instruction  from  the  court 
a  verdict  was  returned  for  plaintiffs  for  the  balance  due  upon  said 
$15,000  note,  after  crediting  same  with  such  payments  as  the  jury 
found  from  the  evidence  had  been  made  thereon  by  the  defendants  and 
the  proceeds  of  the  sales  of  said  bonds.  From  a  judgment  rendered  in 
accordance  with  this  verdict,  and  foreclosing  the  lien  on  the  land  de- 
scribed in  the  mortgage,  the  defendants  below  prosecute  this  writ  of 
error. 

The  material  facts  disclosed  by  the  record  are  as  follows:  The  note 
for  $15,000  due  the  bank  was  not  paid  at  maturity,  and  was  renewed 
by  plaintiffs  from  time  to  time  by  the  execution  of  new  notes  for  the 
balance  due  on  the  original  debt,  after  crediting  same  with  the  pro- 
ceeds of  the  several  sales  of  bonds.  The  first  sale  of  bonds  was  made 
by  Charles  Tinsley  in  February',  1896.  This  was  a  sale  of  twenty- 
eight  of  the  Reeves  County  bonds^  of  face  value  of  $14,000,  the  amount 
realized  therefor  being  $9486.50.  The  next  sale  was  of  interest  cou- 
pons and  realized  $205.  This  sale  was  in  October,  1897,  and  was  also 
made  by  Charles  Tinsley.  After  these  sales  were  made  and  the  pro- 
ceeds thereof  paid  upon  the  note  the  bank  sued  Mcllhenny  and  Master- 
son  for  the  balance  due  upon  the  note.  Pending  this  suit,  Masterson, 
with  the  consent  of  the  bank,  sold  eight  of  the  bonds  of  the  face  value 
of  $4000  for  $2500,  which  amount  was  also  credited  upon  the  note. 
The  suit  then  proceeded  to  judgment,  and  the  bank  recovered  against 
Mcllhenny  and  Masterson  for  the  balance  due  upon  the  note.  Upon 
this  judgment  an  execution  was  issued  under  which  the  remaining  four 
bonds  were  sold  by  the  sheriff  and  the  proceeds  of  the  sale  credited  upon 
the  judgment.  The  bjtlance  due  upon  the  judgment  was  paid  or  se- 
cured to  be  paid  by  Masterson.  The  bank  did  not  recognize  the  Tins- 
leys  as  having  any  interest  in  the  bonds,  or  as  being  responsible  to  it 
for  the  payment  of  the  note,  and  its  dealings  in  the  matter  were  en- 
tirely with  Mcllhenny  and  Masterson.  It  was  agreed  between  the  lat- 
ter and  Charles  Tinsley  that  he,  being  a  broker,  should  ha\e  the  sale 
of  the  bonds,  and  the  contract  before  set  out  expressly  gives  him  that 
right.  Prior  to  the  execution  of  the  mortgage  by  Thomas  Tinsley  he 
and  Charles  Tinsley  agreed,  as  a  consideration  for  its  execution,  that 
he  should  have  an  interest  in  the  profits  that  might  be  made  out  of  the 
purchase  and  sale  of  the  bonds.  The  twenty-eight  Reeves  County 
bonds  sold  by  Charles  Tinsley  were  sold  in  Austin.  He  notified  Mas- 
terson that  he  had  effected  a  sale  of  these  bonds,  and  at  the  latter*s  re- 
quest the  bonds  were  forwarded  to  Austin  by  the  bank  and  the  money 
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paid  to  its  correspondent  at  that  place,  and  as  soon  as  its  receipt  was 
made  known  to  the  Houston  bank  it  was  credited  upon  the  note.  The 
$205  sale  of  interest  coupons  and  the  sale  made  by  Masterson  of  the 
eight  bonds  before  mentioned  were  made  in  the  same  way.  It  is  not 
shown  by  the  evidence  that  either  of  the  Tinsleys  ever  had  any  of  the 
bonds  in  their  possession,  or  ever  saw  them.  On  the  day  the  contract 
was  made  $1374.40  of  coupons  were  detached  from  the  bonds  by  Mc- 
Ilhenny and  delivered  to  Charles  Tinsley,  and  were  sold  by  him.  The 
proceeds  of  these  coupons  were  not  credited  oi\  the  note.  Thomas  Tins- 
ley  testified  that  the  delivery  of  these  coupons  to  Charles  Tinsley  was 
without  his  knowledge  or  consent,  and  that  McIlhenny  told  him  that 
Charles  Tinsley  gave  him  a  tract  of"  land  in  Gray  County  for  said  cou- 
pons. Masterson  testified  that  no  land  was  given  for  the  coupons,  but 
that  Charles  Tinsley  sold  them  and  failed  to  pay  the  proceeds  upon  the 
note;  that  he  thought  the  money  ought  to  have  been  paid  on  the  note, 
and  was  dissatisfied  with  McIlhenny  for  allowing  Charles  Tinsley  to 
keep  same.  He  further  stated  that  most  of  the  coupons  represented 
matured  interest  due  upon  the  bonds  at  the  time  the  contract  of  sale 
was  made.  Neither  Charles  Tinsley  nor  McIlhenny  testified  in  the 
case.  There  is  no  evidence  that  these  bonds  had  a  fixed  market  value  at 
the  time  the  contract  was  executed,  nor  when  the  several  sales  before 
mentioned  were  made.  Charles  Tinsley  tried  to  effect  a  sale  of  the 
eight  bonds  afterwards  sold  by  Masterson,  but  was  unable  to  find  a 
purchaser.  Thomas  Tinsley  was  not  consulted  in  the  sale  of  any  of 
these  bonds,  and  he  testified  that  he  did  not  consent  to  their  sale. '  He 
further  testified  that  he  was  told  by  Charles  Tinsley  before  he  guar- 
anteed the  contract  for  the  purchase  of  the  bonds  that  Masterson  had 
no  interest  in  the  bonds  or  in  the  contract,  and  that  he  would  not  have 
signed  the  contract  if  he  had  known  that  Masterson  was  interested  in 
it.  He  also  testified  that  he  had  never  signed  an  instrument  acknowl- 
edging that  he  and  Charles  Tinsley  were  indebted  to  McIlhenny  and 
Masterson  in  the  sum  of  $15,000.  In  addition  to  the  instruments  in 
writing  before  set  out  the  plaintiffs  introduced  in  evidence  the  original 
note  executed  by  McIlhenny  and  Masterson  to  the  bank,  and  the  fol- 
lowing assignment  of  the  bonds  in  question  which  was  attached  to 
said  note: 

'^Having  conveyed  to  said  bank  as  collateral  security  for  the  pay- 
ment of  this  note  $2000  in  Martin  County  bonds,  $4000  Martin  County 
bridge  bonds,  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  and  10,  for  $500  each;  $14,000 
Reeves  County  bonds,  Nos.  6,  7,  8,  9,  10,  11,  12  and  14  to  34,  inclu- 
sive, twenty-eight  bonds,  $500  each." 

It  was  admitted  on  the  trial  that  Charles  Tinsley  was  present  when 
the  instrument  of  date  May  7,  1895,  was  executed  by  Thomas  Tinsley, 
and  knew  the  contents  of  said  instrument.  The  execution  of  the  origi- 
nal contract  was  also  admitted  by  both  defendants,  and  both  defend- 
ants, by  their  attorney,  declared  that  this  stood  upon  the  two  instru- 
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ments   as  written,   and   that   said   instruments  speak   for  themselves. 
These  admissions  appear  in  the  statement  of  facts. 

Upon  these  facts  the  trial  court  instructed  the  jury,  in  substance, 
that  the  legal  effect  of  the  written  instruments  introduced  in  evidence 
and  of  the  other  undisputed  evidence  in  the  case  was  to  render  the  de- 
fendants liable  to  pay  to  the  plaintiffs  the  sum  of  $15,000  for  the  pur- 
chase of  the  bonds  before  described,  with  6  per  cent  interest  per  an- 
num on  said  $15,000  from  May  6,  1895,  until  same  was  paid,  with  a 
right  in  the  bank  £ind  plaintiffs  to  resell  said  bonds  and  apply  the  pro- 
ceeds of  such  sale  to  the  payment  of  said  $15,000  obligation,  and  that 
the  jury  should  find  for  plaintiffs  the  balance  due  upon  said  obligation, 
less  the  credits  which  they  might  find  same  entitled  to  under  addi- 
tional instructions  given  therein. 

This  charge  is  assailed  by  the  first  assignment  of  error  on  the  ground 
that  it  is  upon  the  weight  of  evidence,  and  because  it  instructs  the  jury 
to  allow  plaintiffs  interest  on  the  $15,000  note  from  May  7,  1895, 
when  the  contract  only  bound  defendants  to  pay  said  note  at  its  ma- 
turity, and  further  because  it  fixes  an  erroneous  measure  of  damage, 
the  true  measure  of  damage  being  the  difference  between  the  market 
value  of  the  bonds  at  the  date  of  the  maturity  of  the  note  and  the 
price  agreed  to  be  paid  for  them  by  the  defendants. 

We  do  not  think  any  of  these  objections  to  the  charge  are  valid.  It 
was  proper  for  the  court  to  construe  the  legal  effect  of  the  written  in- 
strument introduced  in  evidence,  and  the  exercise  of  this  prerogative 
does  not  make  the  charge  obnoxious  to  the  rule  which  forbids  the  court 
to  charge  upon  the  weight  of  the  evidence.  Dorr  v.  Stewart,  3  Texas, 
481 ;  San  Antonio  v.  Lewis,  9  Texas,  71 ;  Collins  v.  Ball,  82  Texas,  269. 

We  think  the  instructions  that  plaintiffs  would  be  entitled  to  recover 
interest  at  6  per  cent  from  May  7,  1895,  was  not  error  of  which  the 
defendants  can  be  heard  to  complain.  Under  a  proper  construction 
of  the  contract  defendants  might,  we  think,  be  held  liable  to  pay  the 
interest  called  for  in  the  note  from  the  date  of  the  execution  of  the 
contract,  and  it  is  clear  that  plaintiffs  were  entitled  to  recover  inter- 
est at  6  per  cent  from  May  7,  1895,  the  date  on  which  both  defendants 
acknowledged  that  they  were  indebted  to  plaintiffs  in  -the  sum  of 
$15,000. 

As  we  construe  the  contract  plaintiffs*  cause  of  action  is  for  debt 
rather  than  for  damages  for  breach  of  contract  for  the  sale  of  property, 
and  it  follows  that  the  true  measure  of  damages  is  the  amount  due 
.upon  the  note,  less  the  credits  to  which  the  evidence  shows  the  same 
to  be  entitled.  The  contract  of  sale  of  the  bonds  was  completed  and 
the  title  to  the  bonds  vested  in  Charles  Tinsley  on  the  date  of  the  exe- 
cution of  the  contract,  subject  to  the  lien  of  the  bank  to  secure  the  pay- 
jiuent  of  the  note.  The  original  guarantor,  Thomas  Tinsley,  by  subse- 
quent agreement  with  Charles  Tinsley  became  a  partner  in  the  transac- 
tion and  primarily  liable  for  the  payment  of  the  purchase  money,  which 
liability  he  duly  acknowledged  in  writing  on  the  7th  day  of  May,  1895. 
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Under  this  view  of  the  case  it  becomes  unnecessary  to  discuss  the 
remaining  assignments  of  error,  all  of  which  are  predicated  upon  the 
theory  that  the  measure  of  damages  applicable  to  a  breach  of  an  execu- 
tory contract  of  sale  is  the  measure  of  damage  which  should  be  applied 
in  this  case,  and  that  the  rights  and  liabilities  of  Thomas  Tinsley  are 
those  of  a  guarantor.  As  we  think  neither  of  these  contentions  is 
sound,  none  of  the  assignments  can  be  sustained.  The  burden  was 
upon  the  defendants  to  show  the  credits  to  which  the  note  was  entitled, 
and  the  sale  of  the  bonds  under  the  lien  held  by  the  bank  being  in  ac- 
cordance with  the  terms  of  the  agreement  creating  the  lien,  the  burden 
was  upon  the  defendants  to  show  that  they  were  not  sold  for  a  fair 
value. 

We  are  of  opinion  that  the  record  shows  no  error  that  requires  a 
reversal,  and  the  judgnuent  of  the  court  below  is  affirmed. 

Affirmed. 

t)N  MOTION  FOB  REHEARING. 

In  our  opinion  filed  in  this  case  on  the  10th  day  of  November,  1903, 
we  stated  as  a  conclusion  of  fact  that  the  balance  due  on  the  judgment 
in  favor  of  the  bank  had  been  paid  or  secured  to  be  paid  by  Masterson. 
We  find  that  this  conclusion  is  not  sustained  by  the  evidence.  Master- 
son  testified  that  it  had  all  been  paid  but  a  small  amount,  but  there  is 
no  evidence  that  the  unpaid  balance  had  been  secured  in  any  way  by 
Masterson.  We  make  this  correction  at  the  request  of  plaintiffs  in 
error,  though  we  do  not  regard  the  finding  as  at  all  material.  The 
judgment  in  favor  of  the  bank  was  against  Masterson,  and  he,  being 
liable  therefor,  could  recover  under  his  contract  with  plaintiffs  in  error 
the  amount  due  thereon  without  showing  that  he  had  paid  or  secured 
the  payment  of  the  judgment. 

Overruled. 

Writ  of  error  refused. 
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Wilbur  Dupree  v.  C.  D.  Duke. 

Decided  November  12,  1902. 

1.— Public  Land — Sale  to  Minor. 

A  minor  can  not  purchase  public  lands,  and  the  rights  of  one  applying  to 
purchase  it  and  complying  with  the  law,  will  prevail  over  a  prior  application, 
award  and  contract  for  its  purchase  by  the  minor. 

2. — ^Lease  of  Public  Lands — Admission. 

Defendant,  having  admitted  on  the  trial  that  the  land  in  controversy  was 
on  the  market  for  sale  by  the  State,  in  accordance  with  law,  at  the  time  plain- 
tiff applied  to  purchase  it,  could  not  avail  himself  of  the  claim  that  he  held  it 
under  a  valid  lease  from  the  State  at  that  time,  in  order  to  defeat  plaintiff's 
right  to  purchase. 

Error  to  the  District  Court  of  Tom  Green  County.  Tried  below  be- 
fore Hon.  J.  W.  Timmins. 

B.  W.  Rimes  and  W.  A,  Threadgill,  for  plaintiff  in  error. 

Milton  Mays  and  C.  E,  Dubois,  for  defendant  in  error. 

STREETltAN,  Associate  Justice. — ^This  is  an  action  of  trespass  to 
try  title,  brought  by  C.  D.  Duke  to  recover  of  Wilbur  Dupree  section 
No.  1,  orphan  asylum  land,  in  Tom  Green  County,  Texas. 

The  evidence  shows  that  the  section  in  controversy  was  on  January 
30,  1900,  leased  to  L.  C.  Dupree,  father  of  defendant,  and  on  that  date 
said  L.  C.  Dupree  transferred  his  leasehold  estate  by  an  instrument  in 
writing  to  Wilbur  Dupree,  and  the  original  lease  would  not  have  ex- 
pired at  the  time  of  the  trial  of  this  suit. 

On  August  13,  1887,  A.  J.  Taylor  had  purchased  from  the  State  the 
west  half  of  section  No.  2,  block  4,  Houston  &  Texas  Central  Railway 
Company  lands  in  said  county,  while  residing  upon  the  northeast  one- 
fourth  of  the  same  section,  being  an  actual  settler  thereon;  and  after- 
wards, on  November  14,  1898,  made  proof  of  his  three  years  occupancy 
of  his  home  tract.  On  January  26,  1900,  Taylor,  by  regular  quitclaim 
deed,  sold  all  interest  in  said  west  one-half  of  section  2,  block  4,  Hous- 
ton &  Texas  Central  Railway  Company,  to  Wilbur  Dupree,  and  on  Feb- 
ruary 1,  1900,  said  Wilbur  Dupree  filed  his  application,  oath,  and  obli- 
gation to  purchase  said  west  one-half  of  section  2,  block  4,  Houston. & 
Texas  Central  Railway  Company,  as  assignee  of  A.  J.  Taylor,  and  the 
same  was  awarded  to  him. 

On  February  2,  1900,  Wilbur  Dupree  filled  his  application,  oath,  and 
obligation  in  the  Land  Office  to  purchase  said  section  No.  1,  orphan 
asylum  (the  land  sued  for),  as  additional  land  to  the  west  one-half  of 
section  No.  2,  block  4,  Houston  &  Texas  Central  Railway  Company, 
stating  that  his  home  was  upon  said  west  one-half  of  section  2,  and 
said  section  No.  1,  orphan  asylum  land  was  awarded  to  said  Wilbur 
Dupree  on  his  application.     AH  interest  payments  due,  both  on  said 
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west  one-half  of  section  2,  block  4,  and  on  section  No.  1,  orphan  asylum, 
were  shown  to  have  been  paid. 

Said  section  No.  1,  orphan  asylum,  was  situated  within  a  radius  of 
five  miles  of  the  said  west  one-half  of  section  2,  block  4,  Houston  & 
Texas  Central  Railway  Company. 

In  addition  to  the  facts  tending  to  show  his  actual  settlement  on  his 
home  tract,  the  foregoing  facts  were  relied  upon  by  defendant  as  evi- 
dence of  his  title. 

On  June  1,  1900,  plaintiff  Duke  made  his  application,  oath,  and  ob- 
ligation as  prescribed  by  law,  to  purchase  section  No.  1,  orphan  asylum 
land,  as  an  actual  settler  thereon;  which  application,  oath,  and  obliga- 
tion were  filed  in  the  Greneral  Land  Office  on  June  18,  1900,  and  on  said 
date  he  deposited  with  the  State  Treasurer  $16,  the  first  payment  due 
thereon. 

He  testified  that  he  had  been  living  on  the  section  of  land  in  contro- 
versy for  about  one  year  prior  to  Jime  18,  1900.  That  on  June  11, 
1900,  he  was  an  actual  settler  in  good  faith  on  said  section ;  that  he  was 
then  over  21  years  of  age  and  was  then  a  bona  fide  settler  thereon,  and 
desired  to  purchase  said  land  for  a  home.  That  he  was  not  acting  in 
collusion  with  others  for  the  purpose  of  buying  said  land  for  any  other 
person  or  corporation,  and  that  no  other  person  or  corporation  was  then 
or  is  now  interested  in  the  purchase  thereof.  That  he  had  continuously 
resided  on  said  land  as  his  home  since  June  11,  1900,  with  his  wife  and 
family.  That  he  had  a  farm  in  cultivation  on  same  of  about  fifty  acres 
fenced  with  a  wire  fence.  That  he  had  erected  a  frame  house  on  said 
land  in  which  he  and  his  family  resided.  That  he  had  two  work  teams, 
besides  all  tools  and  farm  implements  necessary  for  cultivating  and  car- 
ing for  his  crops  of  hay  and  grain. 

It  was  shown  that  at  the  time  of  his  application  to  purchase  the  land 
in  controversy,  defendant  Wilbur  Dupree  was  over  18  but  less  than  21 
years  of  age. 

There  is  also  an  agreement  in  the  record  that  "on  June  11,  1900, 
and  June  18,  1900,  said  section  of  land  (the  tract  in  controversy)  was 
on  the  market  for  sale,  in  accordance  with  the  law  regulating  the  sale 
of  school  and  asylum  lands  of  this  State." 

The  court  instructed  the  jury  that  if  th6y  found  that  plaintiff  was 
an  actual  settler  in  good  faith  on  the  latid  sued  for  on  June  11,  1900, 
and  had  continued  to  reside  on  the  same  as  his  home  since  said  time, 
they  should  find  for  plaintiff. 

The  verdict  was  for  plaintiff,  and  from  the  judgment  entered  thereon, 
defendant  sued  out  a  writ  of  error. 

Plaintiff  in  error  insists  that  the  court  erred  in  disregarding  the  evi- 
dence of  title  offered  by  him  and  instructing  the  jury  to  find  for  de- 
fendant in  error,  if  they  found  him  to  have  been  an  actual  settler  in 
good  faith. 

We  are  of  opinion  that  there  was  no  error  in  the  charge  of  the  court. 
The  evidence  showed  that  plaintiff  in  error  was  a  minor  at  the  time  the 
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livered  to  appellant  Mrs.  McCue  was  confined  to  her  bed  with  the  ill- 
ness which  resulted  in  her  death. 

By  the  terms  of  the  applications  and  policies,  the  applications  were 
clearly  and  explicitly  made  a  part  of  the  policies  and  must  be  read  into 
and  be  considered  in  connection  with  them.  In  the  case  of  Insurance 
Company  v.  Pinson,  94  Texas,  553,  almost  the  same  language  as  to  the 
statements  in  the  application  being  warranted  as  true  and  becoming 
a  consideration  for  the  contract  were  used  in  the  application,  and  in 
the  policy  it  was  stipulated:  "In  consideration  of  the  statements  and 
agreements  in  the  application  for  this  insurance,  which  are  made  a 
part  of  this  contract,"  etc.,  the  policy  was  issued,  and  it  was  held  that 
the  statements  in  the  application  must  be  given  the  same  force  as  if 
written  into  the  policy  itself,  and  that  they  constituted  a  warranty.  In 
that  case  the  policy  was  held  to  be  void  because  there  was  a  discrepancy 
of  a  few  years  between  the  ages  of  sisters  of  the  applicant  and  the  true 
ages.  It  was  said  by  that  court:  *^The  provisions  of  the  policy^  con- 
stitute a  warranty  of  the  truth  of  the  statement  made  in  the  applica- 
tion, and  the  discrepancy  between  the  ages  of  the  sisters  as  stated  and 
their  actual  ages  caused  a  forfeiture  of  the  contract  of  insurance." 

We  conclude  that  the  statements  to  the  effect  that  the  applicant  had 
not  consulted  a  physician  in  ten  years,  and  that  she  had  never  had  a 
doctor  except  in  childbirth,  were  warranties,  and  whether  material  or 
not,  their  falsity  forfeited  the  contracts  of  insurance.  National  Fra- 
ternity V.  Karnes  (Texas  Civ.  App.),  60  S.  W.  Rep.,  576;  Ash  v.  Asso- 
ciation (Texas  Civ.  App.),  63  S.  W.  Rep.,  944. 

If  the  statements  as  to  disease  and  consultation  with  a  physician  were, 
as  we  conclude,  warranties,  then  the  court  was  clearly  justified  in  in- 
structing the  Jury  to  return  a  verdict  for  the  insurance  company,  for 
there  was  no  question  of  fact  to  be  determined.  The  applicant  stated 
that  she  had  not  consulted  a  physician,  and  if  such  statement  was  shown 
to  be  untrue,  whether  it  was  material  or  not,  it  was  made  the  basis  of 
the  contract,  and  its  untruthfulness  forfeited  the  contract  in  the  eyes 
of  the  law.  Life  Assn.  v.  Harris,  94  Texas,  25;  Cobb  v.  Association 
(Mass.),  26  N.  B.  Rep.,  230;  Insurance  Co.  v.  McTague  (N.  J.),  9 
Atl.  Rep.,  766. 

It  is  contended  that  the  court  refused  to  allow  appellant  to  swear 
that  his  mother  objected  to  having  Dr.  Barnitz  call  on  her.  He  was 
allowed,  according  to  the  statement  of  facts,  to  testify  to  the  identical 
facts  claimed  to  have  been  ruled  out.  The  testimony  did  not,  however, 
tend  to  contradict  the  statement  of  Dr.  Barnitz  that  he  had  examined 
and  treated  Mrs.  McCue  and  that  she  had  told  him  that  "she  was  bil- 
ious and  choked  up.''  No  matter  who  had  summoned  the  doctor,  and 
no  matter  if  she  had  objected  to  the  doctor  being  sent  for,  when  he  came 
she  did  not  object  to  his  presence,  but  permitted  him  to  examine  and 
prescribe  for  her,  and  stated  her  condition  to  him,  and  was  advised  by 
him.     It  may  be  that  she  neglected  to  take  the  niedicine  that  he  pre- 


EsTES  V.  Turner.  365 

scribed,  and  still  she  had  consulted  with  him,  and  the  statements  that 
she  had  not  consulted  with  a  physician  and  that  she  had  never  had  a 
doctor  except  in  childbirth  are  controverted  by  the  record.  It  is  not 
pretended  that  she  did  not  make  the  statements  in  the  application,  and 
it  can  not  be  contended,  under  the  facts  in  evidence,  that  they  were 
true,  but  on  the  other  hand  the  testimony  of  Dr.  Bamitz  as  to  his  calls, 
examinations,  treatment  and  advice  are  in  nowise  contradicted,  and  they 
clearly  constituted  a  consultation. 

Appellant  swore  that  his  mother  was  taken  sick  on  December  26, 
1900,  and  that  she  was  under  treatment  by  Dr.  Jones  until  her  death, 
and  he  could  not  have  been  injured  by  the  introduction  of  the  books 
of  Dr.  Jones  which  showed  that  he  had  prescribed  for  Mrs.  McCue  dur- 
ing her  last  illness. 

Dr.  Bamitz  swore  that  he  prescribed  for  Mrs.  McCue,  and  it  was  not 
error  to  allow  the  druggist  to  testify  that  he  had  filled  the  prescriptions. 
He  did  not  know  who  brought  them  to  his  drug  store. 

None  of  the  assignments  of  error  is  well  taken,  and  the  judgment 
will  be  affirmed. 

Aifirmed. 

Writ  of  error  refused. 


Mary  Estes  v.  J.  H.  Turner. 

Decided  November  12,  1902. 

1. — ^Trespass  to  Try  Title — ^Innocent  Purchaser. 

Where  in  trespass  to  try  title  plaintiff  claimed  under  deed  from  the  sur- 
viving wife  of  F.,  a  former  owner,  and  no  will  of  F.  or  administration  on  his 
estate  was  shown,  an4  the  surviving  wife  was  apparently  not  authorized  to 
make  the  conveyance,  while  defendant  claimed  through  deed  from  F.,  plaintiff 
could  not,  since  he  had  failed  to  connect  himself  with  the  title  of  F.,  avoid  the 
effect  of  the  deed  from  him  to  defendant  on  the  ground  that  he  (plaintiff)  was 
a  bona  fide  purchaser  without  notice  thereof. 

2. — ^Married  Woman's  Deed — Acknowledgment. 

Where  the  certificate  of  acknowledgment  to  a  deed  of  the  wife's  separate 
land,  recited,  as  to  the  wife's  separate  acknowledgment,  that  she  "being  asked 
separately  says  that  she  signed  the  deed  with  her  own  full  will,  without  being 
forced  or  compelled  by  her  husband,  and  that  she  signed  the  within  instrument 
for  all  purposes  and  considerations  therein  contained,"  the  deed  was  a  nullity 
because  the  certificate  does  not  recite  a  separate  and  privy  examination  of  the 
wife,  nor  that  the  instrument  was  explained  to  her,  and  she  is  not  made  to 
declare  that  she  did  not  wish  to  retract  it. 

8.^Trespa8s  to  Try  Title— Possession  Sufficient  Against  Naked  Trespasser. 

Prior  possession  alone  is  sufficient  in  trespass  to  try  title  to  warrant  recov- 
ery by  plaintiff  as  against  a  naked  trespasser. 

Appeal  from  the  District  Court  of  Rusk  County.     Tried  below  before 
Hon.  E.  B.  Levy. 
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John  R.  Arnold,  for  appellant. 
S.  J,  Hendrick,  J,  H,  Turner,  and  Oaines  P,  Turner,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  J.  H.  Turner 
against  Mary  Estes,  the  appellant,  and  her  sons,  Tom  Estes  and  Henry 
Estes,  and  the  form  of  the  action  was  trespass  to  try  title  with  writ  of 
sequestration.  The  sons  disclaimed  and  Mary  Estes  answered  by  gen- 
eral denial  and  plea  of  not  guilty;  set  up  title  in  herself  and  pleaded 
over  against  the  appellee  in  damages  both  actual  and  exemplary  for 
wrongful  levy  of  the  writ  of  sequestration.  In  replication  to  her  claim 
of  title  the  appellee  pleaded  not  guilty,  improvements  in  good  faith, 
and  limitation  of  three,  five,  and  ten  years.  As  bearing  upon  the  claim 
for  damages  appellee  pleaded  that  his  right  to  the  possession  and  en- 
joyment of  the  premises  had  been  adjudicated  in  his  favor  in  a  suit 
of  forcible  entry  and  detainer  begun  by  him  against  appellant  and 
prosecuted  to  a  successful  issue. 

In  reply  to  this  appellant  pleaded,  among  other  things,  coverture. 
On  a  trial  by  a  jury  the  case  was  submitted  upon  special  issues,  and 
upon  the  answers  of  the  jury  a  general  judgment  was  rendered  in  favor 
of  the  plaintiff,  Turner. 

The  history  of  the  title  and  claims  of  the  respective  parties  may  be 
briefly  stated  as  follows:  Mary  Reed  Ferguson,  the  wife  of  Joseph 
Ferguson,  was  the  daughter  of  W.  B.  Reed,  who  originally  owned  the 
land  in  controversy.  W.  B.  Reed  conveyed  this  land  (which  is  situated 
in  Rusk  County)  to  his  son,  John  Reed,  conveying  at  the  same  time 
to  his  daughter,  Mary  Reed  Ferguson,  an  equal  amount  of  land  in 
Freestone  County.  John  Reed  and  his  sister  Mary,  for  purposes  of 
mutual  convenience,  exchanged  with  each  other  the  lands  above  men- 
tioned and  Mary  became  the  owner  in  her  own  right  of  the  land  in 
controversy.  Thereafter  Mary  Reed  Ferguson  undertook  to  convey  to 
Alston  Ferguson.  Alston  Ferguson  died  in  1864,  and  the  record  does 
not  show  that  he  left  a  will  or  that  administration  was  had  upon  his 
estate.  His  widow  who  survived  him,  and  whose  name  also  was  Mary, 
on  May  14,  1883,  conveyed  the  land  to  Wesley  Acrey  for  a  valuable 
consideration,  and  this  deed  was  placed  on  record  in  Rusk  County,  May 
29,  1883.  On  October  30,  1884,  Acrey  and  wife  sold  and  conveyed  the 
land  to  J.  H.  Turner  and  their  deed  to  him  was  recorded  in  January, 
1888.  When  this  deed  was  delivered  to  Turner  they  also  delivered  to 
him  a  certified  copy  of  the  deed  from  Mary  Reed  Ferguson  to  Alston 
Ferguson.  These  transfers  constitute  the  paper  title  of  Turner.  Mary, 
the  widow  of  Alston,  as  the  record  stands,  did  not  own  more  than  an 
undivided  half  interest,  it  being  presumably  community  property  of 
her  and  her  deceased  husband. 

Mary  Estes  claims  under  a  deed  executed  and  alleged  to  have  been 
delivered  to  her  by  Alston  Ferguson,  her  father,  in  October,  1861,  re- 
citing as  consideration  love  and  affection,  and  the  fact  that  the  land 
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conveyed  was  a  part  of  her  interest  in  his  estate.  This  deed  was  proven 
up  by  a  witness  and  filed  for  record  February  18,  1898. 

Turner  defends  against  this  deed  upon  these  grounds :  First,  he  con- 
tends it  was  never  delivered  and  therefore  never  took  effect.  Second. 
He,  Turner,  bought  for  value  without  notice  of  Mary  Estes^  claim  un- 
der this  deed  or  in  any  other  way,  and  therefore  took  title  notwithstand- 
ing her  deed.  Third.  The  deed  from  Mary  Reed  Ferguson  and  "her 
husband,  Joseph,  was  never  properly  acknowledged  by  the  wife,  and 
being  her  separate  property,  conveyed  no  title  to  the  vendee;  and  as 
under  this  contention  neither  he  nor  appellant  have  title,  and  he  had 
possession,  his  possession  entitled  him  to  judgment  as  against  appellant, 
who  was  a  naked  trespasser. 

In  response  to  his  first  contention  the  jury  found  the  deed  had  not 
been  delivered,  and  this  answer  might  ordinarily  end  the  controversy, 
but  it  is  assailed  as  unsupported  by  the  evidence,  and  also  for  supposed 
errors  committed  by  the  court  in  the  admission  of  testimony  and  the 
submission  of  the  issue. 

We  regard  the  issue  as  properly  submitted,  and  are  of  opinion  the 
complaints  against  the  admission  of  testimony  are  without  merit.  We 
refuse  with  some  reluctance  to  disturb  the  verdict  upon  this  issue  on 
the  facts,  but  decline  to  enter  into  a  detailed  discussion  of  the  assign- 
ments assailing  the  action  of  the  court  upon  the  trial  or  refusing  to  set 
aside  the  answer  of  the  jury  upon  the  point,  for  the  reason  that  the 
answer  does  not  remove  the  difficulties  which  stand  in  the  way  of  an 
affirmance.  In  the  absence  of  this  deed  Mary  Estes  is  nevertheless  an 
heir  of  Alston  Ferguson,  and  the  length  of  time  which  elapsed  between 
the  death  of  Alston  and  the  conveyance  from  his  widow  Mary  to  Acrey, 
perhaps  precludes  the  presumption  that  the  conveyance  was  made  for 
the  discharge  of  community  debts.  Mary  Estes  might  thus  have  re- 
covered for  herself  as  heir  and  as  cotenant  of  the  other  heirs. 

Turner*s  second  contention  is  of  no  avail,  because  he  bought  from 
the  surviving  widow  who  had  no  apparent  power  to  convey,  and  he  him- 
self claims  under  Alston  Ferguson  with  whose  title  he  has  failed  to  con- 
nect himself.  We  remark  in  this  connection  that  the  pleas  of  limita- 
tion are  not  available  to  appellee  as  against  Mary  Estes,  because  of 
the  coverture  of  Mary  Estes,  which  extended  from  1860  until  within 
less  than  three  years  of  the  institution  of  this  suit.  The  date  of  her 
marriage  and  the  death  of  her  husband  are  not  found  by  the  jury,  but 
the  undisputed  proof  establishes  the  dates  as  above  stated.- 

The  third  contention  of  appellee  must  be  determined  upon  the  valid- 
ity of  the  certificate  of  acknowledgment  of  the  deed  from  Mary  Seed 
Ferguson  to  Alston.     The  certificate  is  as  follows: 

"The  State  of  Texas,  County  of  Hamilton.  Before  me,  R.  A.  Fuller, 
clerk  of  the  County  Court  of  Hamilton  County,  Texas,  personally  ap- 
peared before  me  Joseph  Ferguson  and  his  wife,  Mary  Ferguson,  to 
me  personally  known,  who  acknowledged  that  they  had  signed  the  within 
instrument  of  writing  or  deed,  for   all   purposes  and  considerations 
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therein  contained  and  set  forth,  and  his  wife  Mary  Ferguson  being 
asked  separately  says  that  she  signed  the  within  instrument  of  writing 
with  her  own  full  will,  without  being  forced  or  compelled  by  her  hus- 
band and  that  she  signed  the  within  instrument  for  all  purposes  and 
considerations  therein  contained."     (Official  signature  and  seal.) 

An  inspection  of  this  certificate  discloses  three  defects:  (1)  It 
does  not  recite  a  separate  and  privy  examination  of  the  wife  by  the 
officer;  (2)  it  does  not  recite  that  the  instrument  was  explained  to  her, 
and  (3)  she  is  not  made  to  declare  that  she  did  not  wish  to  retract  it. 
We  regard  it  as  well  settled  that  these  defects  are  fatal  to  the  validity 
of  the  acknowledgment.  Ruleman  v.  Pritchett,  56  Texas,  482 ;  Belcher 
V.  Weaver,  46  Texas,  294;  Berry  v.  Donley,  26  Texas,  737;  Pasch.  Dig., 
art.  1003. 

The  deed  is  thus  rendered  a  nullity,  the  land  undertaken  to  be  con- 
veyed being  the  separate  property  of  the  wife.  No  title  passed  thereby 
to  Alston  Ferguson,  and  none  could  pass  to  his  daughter,  Mary  Estes, 
either  by  virtue  of  his  deed  to  her  or  by  inheritance. 

In  this  view  of  the  case  no  other  judgment  could  have  been  rendered 
than  was  rendered  by  the  trial  court. 

The  appellee  should  have  recovered  because  his  possession  had  been 
disturbed  by  Mary  Estes  and  her  sons  who  entered  as  naked  trespassers. 
Second.  Because  the  long  uninterrupted  adverse  possession  which  had 
been  maintained  by  appellee,  though  not  good  against  Mary  Estes,  had 
she  shown  title  in  herself,  had  long  since  completed  the  bar  of  ten  years 
as  against  the  title  which  remained  in  Mary  Reed  Ferguson;  and  for 
this  purpose  limitation  was  properly  permitted  to  be  shown,  and  was 
correctly  submitted  to  the  jury. 

This  conclusion  renders  it  unnecessary  to  notice  any  of  the  other 
points  made  by  the  briefs.  We  have  deemed  it  unnecessary  to  set  out 
the  many  answers  of  the  jury  to  the  special  issues  submitted.  Such 
parts  of  the  verdict  as  are  pertinent  support  the  conclusions  we  have 
reached.  We  have  been  able  to  find  no  reversible  error  in  the  judg- 
ment, and  it  is  therefore  in  all  things  affirmed. 

A'lJirmed. 


W.  H.  Long  et  al.  v.  Anna  Rebecca  Long. 

Decided  November  12,  1902.  - 

1.— Partition  by  Parol— Evidence. 

A  parol  partition  of  land  between  tenants  in  common  is  valid.  See  evidence 
held  sufficient  to  warrant  a  verdict  finding  that  there  had  been  such  a  partition. 

2. — Same — Pleading — ^Implication. 

Where,  from  all  the  evidence  taken  in  connection  with  the  fact  of  posses- 
sion and  control  by  the  several  parties  of  three  several  parcels  of  land  in  a 
manner  to  indicate  that  each  one  of  them  owned,  one  piece  in  severalty,  the 
inference  could  reasonably  be  drawn  that  there  was  a  parol  partition  of  the 
property  between  the  parties,  it  was  not  necessary  to  plead  a  parol  partition 
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arising  by  implication  in  order  to  authorize  the  submission  to  the  jury  of  the 
issue  as  to  whether  or  not  there  was  a  verbal  agi-eement  of  parol  partition,  and 
to  warrant  them  in  finding  that  there  was  such  a  partition. 

8. — Same— Homefltead-r-£yidence  of  Intention. 

Where  land  had  been  verbally  partitioned  to  the  husband,  and  afterwards 
suit  was  brought  to  oust  the  wife  from  possession,  the  husband  and  wife  having 
separated  and  both  being  defendants,  she  was  entitled  to  prove  her  intention  in 
moving  upon  the  property  in  support  of  her  defense  that  the  premises  had  been 
dedicated  by  her  and  her  husband  as  homestead,  and  that  as  his  wife  she  still 
had  a  homestead  right  of  possession. 

4. — Same— Evidence. 

A  statement  by  the  plaintiff,  all  interested  parties  being  present,  that  the 
premises  in  controversy  would  make  defendant  and  her  husband  a  nice  home, 
and  that  for  certain  reasons  he  wanted  them  to  have  it,  was  admissible  as  tend- 
ing to  show  a  verbal  partition,  that  said  premises  were  so  allotted  to  them,  and 
that  the  husband  intended  to  occupy  it  as  a  homestead. 

6.— Same— Evidence— Husband  and  "Wife. 

Where  the  husband  was  making  common  cause  with  his  father  and  sister 
against  his  wife,  from  whom  he  was  separated,  and  who  claimed  possession  of 
the  homestead,  and  he  testified  that  he  did  not  own  the  property  in  severalty, 
and  that  when  he  moved  thereon  with  his  wife  his  intention  was  to  occupy  it 
only  temporarily,  the  wife  could  testify  as  to  his  conversation  with  her  at  the 
time  of  such  occupancy  for  the  purpose  of  impeaching  and  discrediting  his  testi- 
mony given  on  the  trial. 

6.— Same— Cause  of  Separation. 

For  the  purpose  of  showing  that  she  had  not  forfeited  her  marital  rights  in 
the  homestead  after  she  was  deserted  by  her  husband,  the  wife  was  entitled  to 
show  that  she  gave  him  no  cause  for  such  desertion,  and  that  he  ceased  to  con- 
tribute anything  to  her  support  thereafter. 

7. — Same — ^Immaterial  Evidence. 

The  issue  being  whether  or  not  there  had  been  a  parol  partition  of  the  lands, 
and  one  of  the  parties  having  testified  that  there  had  been  no  partition  of  the 
property,  but  only  of  the  rents,  his  intention  and  purpose  in  partitioning  the 
rents  was  immaterial,  and  his  testimony  as  to  such  intention  was  not  admis- 
sible. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Edwards  &  Edwards  and  Jf.  W.  Stanton,  for  appellants. 

Millard  Patterson  and  C.  N,  Buckler,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  W.  H.  Long 
personally,  and  in  his  capacity  as  executor  and  trustee  under  the  will  of 
Julia  Long,  deceased,  against  Nina  D.  Long,  Ralph  W.  Long,  and  the 
appellee,  Anna  Rebecca  Long,  in  the  ordinary  form  of  an  action  of  tres- 
pass to  try  title  to  recover  possession  of  lots  Nos.  4  and  5  in  block  23, 
according  to  Tay's  map  of  part  survey  No.  9  in  the  city  of  El  Paso, 
Texas. 

Anna  Rebecca  Long  answered  by  a  plea  of  not  guilty,  and  also  ex- 
pressly plead  that  she  is  the  wife  of  her  codefendant,  Ralph  W.  Long; 
that  the  property  sued  for  is  that  of  her  husband,  and  had  been  parti- 
Vol.  30  CivU— 24. 
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tioned  and  set  apart  to  him  out  of  his  mother's  estate,  one-third  of 
which  he  took  under  her  will ;  that  before  the  institution  of  this  suit, 
and  while  she  and  her  husband  were  living  together,  they  took  posses- 
sion of  and  occupied  said  property  as  a  homestead,  and  that  the  same 
was  then  and  has  ever  since  remained  their  homestead;  that  while  the 
lots  were  so  occupied  by  them  as  a  homestead,  her  husband  in  the  year 
1900,  without  cause,  abandoned  her,  leaving  her  in  the  possession  of 
said  premises ;  that  as  his  wife  she  is  entitled  to  remain  and  occupy  it 
as  the  homestead  of  the  family;  that  her  husband  is  in  collusion  with 
W.  H.  Long  to  deprive  ier  of  the  possession  of  the  property  in  contro- 
versy, and  refuses  to  claim  a  homestead  interest  in  it,  or  to  join  her 
in  her  plea  of  homestead,  for  the  purpose  of  depriving  her  of  her  rights 
in  the  property,  and  assist  plaintiff  in  ejecting  her  from  the  possession 
of  the  same. 

Neither  Ralph  W.  Long  nor  Miss  Nina  D.  Long  answered  plaintiff's 
petition ;  but  after  the  plaintiff  had  filed  general  and  special  exceptions 
to  appellee's  answer,  they  both  came  into  court  and  adopted  such  ex- 
ceptions of  plaintiff,  and  prayed  judgment  of  the  court  upon  the  suffi- 
ciency of  appellee's  answer.  After  which,  they  both  filed  a  general  de- 
nial to  the  allegations  in  appellee's  answer, — ^their  answers  being  signed 
by  the  same  attorneys  that  brought  the  suit  and  represented  the  plain- 
tiff. 

The  issues  of  fact  in  the  case  were  submitted  by  the  court  to  the 
jury,  who  found  that  there  was  a  partition  of  the  property  and  that 
the  property  sued  for  by  the  plaintiff  W.  H.  Long  was  set  apart  to  Ralph 
W.  Long,  and  became  thereby  his  separate  property.  They  further 
found  for  Anna  Long  and  Ralph  W.  Long,  and  that  the  property  in 
question  is  their  homestead.  Upon  this  verdict  the  judgment  appealed 
from  was  entered. 

Conclusions  of  Fact. — Julia  A.  Long,  the  wife  of  W.  H.  Long  and 
mother  of  Ralph  W.  and  Nina  D.  Long,  died  in  the  city  of  El  Paso  in 
the  year  1887,  leaving  a  will  by  which  she  devised  her  estate  to  her  hus- 
band and  children,  giving  each  a  joint  and  equal  interest  in  it.  That  is 
to  say,  W.  H.  Long,  Ralph  W.,  and  Nina  D.  Long  by  virtue  of  the  will 
each  took  an  undivided  one-third  interest  in  the  testatrix's  estate.  The 
property  in  controversy,  as  well  as  a  considerable  number  of  other  parcels 
of  property  situated  in  the  city  of  El  Paso,  was  and  is  the  property  of 
Julia  A.  Long,  deceased,  and  of  her  estate.  The  will  constituted  W.  H. 
Long  the  trustee  of  the  children  of  the  deceased  wife,  with  power  to 
manage  their  interest  in  the  estate  for  their  sole  benefit,  and  provided 
that  when  the  children  reached  the  age  of  21  they  should  each  receive 
the  sum  of  $10,000  out  of  their  respective  share  of  the  estate,  and  when 
they  attained  the  age  of  25,  that  they  receive  the  balance  due  them. 

Walter  W.  and  Nina  D.  Long  had  each  attained  the  age  of  25  when 
this  suit  was  tried,  and  under  the  terms  of  the  will  entitled  to  have  their 
part  of  the  estate  of  their  deceased  mother  set  aside.     Walter  H.  mar- 


Long  v.  Long.  371 

ried  the  appellee,  Anna  Rebecca  Long,  in  Cincinnati,  0.,  on  the  15th  of 
February,  1899,  and  carried  her  to  El  'Paso,  Texas,  to  live  with  him. 
He  lived  with  her  about  ten  months,  and  then,  without  cause  or  justifi- 
cation, abandoned  her ;  leaving  her  in  the  occupancy  of  a  dwelling  house 
situated  upon  the  lots  in  controversy  which  they  occupied  as  their  home- 
stead from  April,  1899,  up  to  the  time  Walter  H.  forsook  his  wife. 

While  the  evidence  is  conflicting  and  to  a  great  extent  circumstantial, 
it  is  reasonably  sufiicient  to  show  that  prior  to  the  time  Walter  W.  and 
his  wife  moved  into  the  house  on  the  lots  in  controversy,  a  verbal  agree- 
ment of  partition  was  made  between  Walter  W.  and  Nina  D.  Long  of 
a  part  of  the  property  which  they  took  under  the  will  of  Julia  A.  Long, 
deceased,  by  which  it  was  orally  understood  and  agreed  between  the 
parties  that  Walter  W.  should  take  and  have  as  his  separate  property  the 
premises  in  controversy;. that  his  sister  Nina  D.  should  take  and  have 
as  her  separate  property  certain  lots  on  Mesa  avenue,  upon  which  a  house 
was  situated  numbered  1001,  which  was  estimated  in  value  as  equal  tob 
that  allotted  to  Ralph  W.  as  aforestated,  and  that  W.  H.  Long  was  to 
take  one-half  interest  in  certain  property  situated  in  the  city  of  El  Paso 
known  as  the  Melrose  house.  It  being  estimated  and  agreed  that  the 
one-half  interest  allotted  to  him  was  of  the  same  value  as  each  of  the 
other  two  parcels  of  property  allotted  to  his  son  and  daughter. 

These  conclusions  as  to  the  partition  and  allotment  of  the  property 
are, » we  think,  warranted  by  the  following  testimony:  W.  H.  Long 
testified,  ^^efore  he  (Walter)  was  married  he  expressed  a  desire  to 
move  into  the  house  on  Mesa  avenue,  and  which,  together  with  the  lots, 
compromises  the  property  in  controversy.  I  had  no  objection  to  his 
moving  into  it.  That  was  some  time  in  October,  1898.  When  we 
talked  the  matter  over  I  told  him  that  when  he  moved  into  it,  it  would 
be  no  more  than  just  that  his  sister  and  I  should  have  the  same  inter- 
est  in  some  other  property,  and  I  told  him  he  could  collect  the  rent  on 
that  house  from  the  1st  of  November,  1898,  and  that  Nina  was  to  have 
the  rent  from  another  house  situated  and  known  as  1001  Mesa  avenue. 
These  houses  were  then  renting  for  the  same  amount.  In  reference  to  ' 
my  interest  in  the  house  then  known  as  the  Melrose  house,  it  was  at 
that  time  community  property,  and  the  whole  house  was  then  renting 
for  $60  per  month.  I  was  to  take  the  rent  from  that  house  and  thus 
be  on  equal  terms  with  them.  That  put  us  all  on  equal  terms,  and 
each  received  $30  rent  per  month  for  each  of  the  three  houses." 

Miss  Nina  testified:  "I  know  of  no  arrangement  my  brother  had 
with  my  father  in  reference  to  the  property  in  controversy,  except  that 
Walter  and  his  wife  should  live  at  705  Mesa  avenue,  and  I  was  to  have 
the  rent  for  1001  Mesa  avenue,  and  papa  was  to  have  one-half  the  rent 
from  the  Melrose  house,  so  we  would  all  be  equal." 

Walter  W.  testified :  •  "The  arrangement  I  had  with  my  father  and 
sister  was  just  this.  I  was  to  move  in  there  temporarily;  the  rent  of 
the  house  was  given  to  me  from  November  1,  1898,  before  I  was  mar- 
ried, and  during  my  occupancy  I  was  to  have  the  benefit  of  the  rent. 
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In  other  words,  I  was  to  live  there  in  lieu  of  the  rent.  My  sister  was 
to  have  the  rent  of  1001  Mesa  avenue,  my  father  of  the  Melrose  house.'* 
This  testimony  of  the  father,  son,  and  daughter,  who  are  making  a 
common  cause  against  the  deserted  wife  of  the  son,  if  standing  alone> 
might  not  be  sufficient  to  warrant  a  jury  in  finding  that  there  was  a 
partition  of  the  three  parcels  of  property, 'mentioned  in  their  testi- 
mony, among  themt  But  it  does  show  an  agreement  and  understand- 
ing between  all  three  in  reference  to  the  three  parcels, — ^that  the  rents 
of  the  several  parcels  were  equal,  and  that  each  took  or  was  entitled 
to  the  rent  of  the  piece  of  property  assigned  to  him  or  her.  Add  to 
these  facts,  shown  by  the  testimony  of  these  three  witnesses  themselves, 
(1)  that  each  of  the  three  parties  afterwards  collected  and  appropriated 
the  rents  of  the  several  pieces  of  the  property  assigned  to  each;  (2) 
that  prior  to  this  agreement  the  rents  of  these  properties  had  been  col- 
lected by  W.  H.  Long  and  credited  to  the  estate;  (3)  that  Balph  W., 
.after  this  agreement,  repaired  the  house  on  the  property  in  controversy, 
and  fitted  it  up  for  his  home,  spending  in  repairs  of  his  individual 
property  about  the  sum  of  $700;  (4)  that  Miss  Nina  D.  Long  took 
possession  of  the  house  (1001  Mesa  avenue)  made  repairs  on  it  at  her 
own  expense  of  about  $300,  collected  the  rents  due  thereon,  divided  the 
lots  upon  which  the  house  was  situated,  and  built  a  five-room  brick 
house,  with  bath  room  and  shingle  roof,  on  them  at  her  own  expense, 
and  paid  about  eighteen  hundred  dqllars  ($1800)  of  her  own  money  for 
it;  (5)  that  W.  H.  Long  collected  all  the  rent  afterwards  on  the  Mel- 
rose house,  and  then  sold  it  and  appropriated  to  his  own  use  the  pur- 
chase money  received;  (6)  that  after  such  agreement  W.  H.  Long  ren- 
dered the  property  in  controversy  for  taxes  as  the  property  of  his  son, 
Ralph  W.,  the  other  piece  of  property  as  the  property  of  his  daughter 
Nina  D.,  and  the  Melrose  property  as  his  own,  all  of  which  property  had 
theretofore  been  rendered  for  taxes  as  the  property  of  the  estate  of  his 
deceased  wife;  (7)  the  testimony  of  the  appellee  that  Miss  Nina  recog- 
nized the  fact  that  the  property  in  controversy  was  set  apart  to  Walter 
Long  when  all  the  parties  were  together  in  the  same  room,  and  the  fact 
was  recognized  that  the  property  at  1001  Mesa  avenue  was  set  apart  to 
Nina  Long;  that  705  Mesa  avenue  (the  property  in  controversy)  was  set 
apart  to  Ralph,  and  that  W.  H.  Long  was  to  take  half  the  rents  of  the 
Melrose  house, — and  we  think  the  testimony  is  amply  sufficient  to  show 
such  facts  and  circumstances  as  would  warrant  the  jury  in  finding  that 
there  was  an  oral  agreement  and  partition  of  the  property  between  the 
parties,  and  that  in  the  partition  the  property  in  controversy  was 
awarded  to  appellee's  husband,  Ralph  W.  Long.  The  evidence  is  also 
sufficient  to  warrant  the  jury  in  finding  that  the  property  in  contro- 
versy is  and  was  the  homestead  of  appellee  and  her  husband. 

Conclusions  of  Law. — 1.  Our  conclusions  of  fact  are  found  in  obedi- 
ence to  the  well  established  principles  that  the  most  favorable  inference 
which  the  entire  evidence  would  authorize  should  be  dravm  in  support 
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of  the  verdict  (Railway  v.  Quay,  3  Texas  Court  Reporter,  515),  and 
they  dispose  of  appellants'  assignment  of  error  which  complains  that 
the  evidence  is  insuflBcientto  support  the  verdict.  It  is  the  settled  law 
in  this  State  that  a  parol  partition  of  land  between  tenants  in  common 
is  valid.  Stewart  v.  Baker,  17  Texas,  417;  (Jribbons  v.  Bell,  45  Texas, 
423;  AUday  v.  Whittaker,  66  Texas,  29.  Indeed  this  principle  is  not 
controverted  by  appellants.  They  contend,  however,  that  the  evidence 
is  not  of  that  strong,  clear,  convincing,  and  satisfactory  character  re- 
quired to  establish  an  express  parol  contract  of  partition;  and  appellee 
having  failed  to  plead  an  agreement  for  parol  partition  arising  by  im- 
plication from  the  possession  and  control  of  the  three  parcels  of  land, 
such  agreement,  in  view  of  all  the  evidence,  can  not  be  inferred  from 
such  possession  and  control.  As  we  have  intimated,  the  evidence  is 
conflicting.  The  jury  could  not  take  all  of  it  as  true.  It  was  their 
province  to  weigh  it  and  determine  what  part  was  true.  In  doing  this 
they  could  take  a  part  of  the  testimony  of  any  witness  as  true,  and  re- 
ject the  other  part  as  false.  This  we  must  assume  they  did  in  order 
to  reach  a  verdict.  When  we  consider  the  verdict  must  have  been  ar- 
rived at  in  this  manner,  we  can  not  say  that  the  evidence  is  not  of  such 
a  character  as  authorized  it.  It  is  the  peculiar  province  of  a  jury  in 
this  State  to  determine  issues  of  fact,  and  if  the  evidence  is  reasonably 
sufficient  to  support  them  in  their  findings,  it  is  not  the  province  of  an 
appellate  court  to  disturb  the  verdict.  As  is  said  by  this  court  in  Rail- 
way V.  Quay,  supra:  "The  constitutional  provision  in  this  State, 
which  provides  that  the  right  of  trial  by  jury  shall  remain  invi6late, 
means  something  more  than  a  mere  empty  form  of  such  a  trial.  It 
asserts  and  gives  a  substantial  right.  The  Supreme  Court  has  steadily 
held  that  when  there  is  evidence  tending  to  support  an  issue,  it  is  the 
duty  of  the  trial  court  to  submit  it  to  the  jury,  and,  if  the  evidence  is 
reasonably  sufficient  to  support  the  verdict,  it  should  not  be  disturbed. 
It  is  not  for  the  judges  of  an  appellate  tribunal  to  say  what  might  have 
been  their  findings  of  fact  upon  the  evidence  had  the  case  in  the  first 
instance  been  submitted  to  them.  Their  duty  is  simply  to  determine 
whether  the  evidence  is  reasonably  sufficient  to  sustain  the  verdict,  and 
if  they  find  that  it  is,  it  is  their  duty  to  say  so  and  let  the  verdict  «tand. 
If  from  all  the  evidence  taken  in  connection  with  the  fact  of  appel- 
lants' possession  and  control  of  the  three  several  parcels  of  property 
in  the  manner  to  indicate  that  each  one  of  them  owned  one  piece  in  sev- 
eralty, the  inference  can  reasonably  be  drawn  that  there  was  a  parol 
partition  of  such  property  between  the  parties,  it  were  not  necessary 
to  plead  a  parol  partition  arising  by  implication  to  authorize  the  sub- 
mission to  the  jury  of  the  issue  as  to  whether  or  not  there  was  a  verbal 
agreement  of  parol  partition,  nor  to  warrant  them  in  finding  that  there 
was  such  a  partition  between  the  parties. 

What  we  have  said  under  this  assignment  disposes  of  appellants' 
sixteenth,  seventeenth,  eighteenth,  twenty-third,  and  twenty-fourth  as- 
signments of  error,  which  complain  of  the  court's  submitting  the  issue 
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of  a  parol  agreement  for  partition,  and  in  refusing  to  peremptorily 
instruct  the  jury,  at  appellants'  request,  to  return  a  verdict  in  favor  of 
plaintiff. 

2.  The  appellee  in  her  own  behalf,  in  reference  to  the  intention  of 
herself  and  husband,  Ralph  W.  Long,  as  to  the  occupancy  of  the  prop- 
erty in  controversy,  testified  as  follows:  "When  we  moved  into  the 
house  it  was  our  intention  that  it  was  to  be  our  home.  Our  intention 
was  to  fix  it  up  and  make  a  good  comfortable  home  for  ourselves. 
That  was  my  intention.'*  This  testimony  was  objected  to  by  appel- 
lants upon  the  grounds  that  the  intention  of  the  witness  was  wholly 
irrelevant  and  immaterial,  and  that  in  no  event  was  it  admissible  to 
show  her  intention.  The  action  of  the  court  in  overruling  the  objection 
is  made  the  basis  of  appellants'  second  assignment  of  error.  The  evi- 
dent purpose  of  this  suit  was  to  oust  Mrs.  Long  of  the  possession  of  the 
house.  To  effect  this  purpose,  her  husband  and  his  father  and  sister 
made  common  cause  against  her.  She  had  been  deserted  and  left  alone 
in  the  building  by  her  husband.  Her  only  defense  was  that  she  was 
the  wife  of  the  man  who  owned  the  premises,  that  it  had  been  dedicated 
as  their  homestead,  and  that  as  a  homestead  she  had  the  right  to  retain 
possession.  While  intention  alone  can  not  give  a  homestead  right,  it  is 
equally  true  that  all  other  things  combined,  can  not,  without  intention, 
dedicate  premises  as  a  homestead.  Cameron  v.  Gebhart,  85  Texas, 
616.  Therefore  it  was  competent,  in  order  to  maintain  her  defense, 
for  the  appellee  to  prove  the  intention  of  herself  and  husband  to  fix 
up  and  make  the  house  their  home  when  they  moved  into  it. 

3.  As  to  a  conversation  appellee  had  with  appellant,  W.  H.  Long, 
she  testified  as  follows :  'TTes,  I  had  a  little  conversation  down  at  the 
residence  of  W.  H.  Long.  One  Sunday  afternoon  my  husband  and  I 
were  down  there,  and  1  spoke  of  how  comfortable  we  were,  and  Mr.  W. 
H.  Long  said  yes,  it  would  make  my  husband  and  I  a  very  nice  little 
home.  He  (plaintiff)  said  he  wanted  us  to  have  it  because  Walter's 
mother  had  died  in  that  house,  and  because  we  were  the  only  ones  who 
were  married,  and  he  wanted  us  to  have  it."  The  appellants  objected 
to  this  testimony  for  the  reasons  that  it  was  irrelevant,  immaterial, 
and  not  evidence  that  an  oral  contract  had  been  entered  into  of  parti- 
tion of  the  property  in  controversy,  and  other  property  comprising  the 
estate  of  Julia  A.  Long,  deceased. 

The  statement  of  facts,  which  must  have  been  taken  to  control  a  bill 
of  exception  of  this  character,  shows  that  what  is  detailed  in  the  bill 
of  exceptions  is  only  a  part  of  the  conversation  that  occurred  at  the 
time  between  the  parties,  and  that  Ralph  W.  and  Miss  Nina  D.  Long 
were  present  during  the  conversation.  When  it  is  considered  that  all 
the  parties  were  present  during  the  conversation,  the  testimony  objected 
to,  in  connection  with  the  entire  conversation,  is,  we  think,  a  cogent  cir- 
cumstance tending  to  show  that  a  verbal  partition  of  the  property  had 
been  made  between  the  parties,  and  that  the  premises  in  controversy 
had  been  allotted  to  Ealph  W.  Long,  and  that  it  was  known  by  W.  H. 
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Long  and  Miss  Nina  D.  Long  that  Ralph  W.  and.  his  wife  intended  to 
continue  to  occupy  it  as  a  homestead,  and  therefore  properly  admitted 
in  evidence. 

This  disposes  of  appellants'  fourth  and  fifth  assignments  of  error 
which  complain  of  testimony  of  the  same  character. 

4.  The  appellee  as  to  a  conversation  between  herself  and  husband, 
testified  as  follows :  "He  «aid  that  this  property  that  we  were  living 
in  was  to  be  ours  for  our  home,  and  should  be  charged  to  the  estate; 
that  his  father  had  not  given  him  all  the  money  that  was  due  him  when 
he  became  of  age.  He  said  this  property  was  given  to  him  and  would 
be  charged  to  him  on  the  estate.  He  told  me  it  was  charged  to  him 
in  the  estate,  and  that  it  was  no  more  than  right  that  he  should  get  it ; 
that  he  had  not  gotten  all  of  his  money  when  he  was  of  age,  and  that 
it  was  no  more  than  right  that  he  should  get  this  property.  He  told 
me  this  house  was  to  be  set  aside  for  our  homestead,  and  that  he  would 
fix  it  up;  that  it  would  be  plenty  large  enough  for  us  two,  and  that  we 
would  be  very  comfortable.  He  said  his  folks  had  lived  there  before, 
and  that  his  mother  had  died  in  that  house."  This  testimony  was  ob- 
jected to  by  appellants  for  the  reasons  that  it  is  irrelevant  and  immate- 
rial, and  does  not  prove  or  tend  to  prove  that  an  express  oral  agree- 
ment was  entered  into  whereby  the  estate  of  Julia  A.  Long,  deceased, 
was  partitioned  and  the  property  in  controversy  set  apart  to  Ralph  W. 
Long;  and  because  the  testimony  is  not  warranted  by  appellee's  plead- 
ings. The  admission  of  the  testimony  over  the  objections  is  assigned 
as  error.  Throughout  his  entire  testimony  Ralph  W.  Long  denied  that 
he  owned  the  property  in  severalty  and  that  he  ever  intended  to  make 
it  his  home;  but  on  the  contrary  asserted  that  when  he  moved  into  it 
with  his  wife,  he  only  intended  to  occupy  it  temporarily.  In  view  of 
the  fact  that  Ralph  W.  Long  was  making  common  cause  in  this  suit 
with  his  father  and  sister  to  dispossess  his  wife  of  house  and  home,  we 
believe  that  this  testimony  was  admissible  as  against  him.  The  court 
instructed  the  jury  that  "the  statements  of  Ralph  W.  Long  in  his  let- 
ters and  otherwise  that  the  house  was  turned  over  to  him  by  his  father, 
the  executor  and  trustee  under  his  mother's  will,  and  charged  to  him, 
Ralph  W.  Long,  as  part  of  the  interest  in  his  mother's  estate,  and  other 
statements  made  by  Ralph  W.  Long  affecting  his  title  to  the  property 
in  controversy,  and  that  there  was  any  partition  of  this  with  other 
property,  are  not  evidence  against  W.  H.  Long  and  Nina  D.  Long,  and 
can  not  affect  their  title  or  interest  in  the  property,  and  such  statements 
are  admitted  only  as  against  Ralph  W.  Long."  As  against  Ralph  W. 
Long  we  think  the  testimony  objected  to,  when  his  attitude  to  appellee 
is  considered,  was  clearly  admissible,  for  it  tends  to  impeach  and  dis- 
credit testimony  given  by  him  on  the  trial.  For  the  same  reason  the 
testimony  complained  of  in  appellants'  eighth,  ninth,  tenth,  and 
twelfth  assignments  was  admissible,  it  being  limited  by  the  charge 
quoted  so  as  to  affept  Ralph  W.  Long  only. 

5.  The  right  of  appellee  as  against  her  husband  to  defend  her  pos- 
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session  of  the  property  in  controversy  in  a  great  measure  depended 
upon  whether  she  had  given  him  adequate  cause  to  abandon  her,  for  a 
wife's  conduct  may  be  such  as  to  forfeit  her  marital  rights  in  her  hus- 
band's property.  For  the  purpose  of  showing  that  she  had  not  for- 
feited such  rights,  and  was  entitled  to  retain  possession  of  the  property 
after  she  was  deserted  by  her  husband,  it  was  competent  for  her  to 
show  that  she  gave  him  no  cause  for  leaving  her,  and  that  after  he 
abandoned  her  he  ceased  to  contribute  anything  to  her  support.  There- 
fore the  testimony  of  appellee  complained  of  in  appellants'  seventh  as- 
signment of  error  was  competent  and  properly  admitted  over  their  ob- 
jections. 

6.  The  testimony  that  W.  H.  Long,  as  trustee  and  executor  under 
the  will  of  his  deceased  wife,  had  taken  advice  of  attorneys  prior  to 
the  marriage  of  his  son  to  appellee,  and  had  been  advised  that  he  could 
not  set  apart  any  portion  of  the  property  of  said  estate  or  agree  to  any 
partition  or  division  of  the  same  until  his  daughter  arrived  at  the  age 
of  21  years,  was  inadmissible  for  any  purpose,  for  it  tended  not  in  the 
slightest  degree  to  elucidate  or  make  clear  any  issue  in  this  case.  Such 
testimony  when  offered  by  appellant  was  properly  excluded  by  the  court 

7.  W.  H.  Long  testified  clearly  and  unequivocally  that  there  had 
been  no  partition  of  the  property,  but  only  of  the  rents.  If  this  be 
true,  the  purpose  of  the  partition  of  the  rents  is  manifest,  and  no  light 
could  have  been  thrown  upon  the  subject  by  permitting  him  to  testify 
as  to  his  purpose  and  intention  in  partitioning  such  rents.  Besides, 
such  purpose  and  intention  is  immaterial  to  any  issue  in  this  case ;  and 
the  testimony  of  W.  H.  Long  offered  by  appellants  to  prove  such  pur- 
pose and  intention  was  properly  excluded. 

8.  The  court  having  instructed  the  jury  that,  under  the  evidence, 
the  plaintiff  W.  H.  Long  had  shown  such  a  chain  of  title  to  the  prop- 
erty sued  for  as  entitled  him  to  recover  unless  they  should  find  that  by 
agreement  of  W.  H.,  Ralph  W.,  and  Nina  D.  Long  it  had  been  par- 
titioned to  Ralph  W.  Long,  we  fail  to  see  how  appellants  could  have 
been  prejudiced  by  the  sixth  and  last  paragraph  of  the  charge,  which  is 
as  follows:  "If  you  believe  from  the  evidence  that  no  agreement  or 
understanding  was  entered  into  by  and  between  the  parties,  W.  H., 
Nina  D.,  and  Ralph  W.  Long,  defendants,  by  which  the  said  property 
described  in  the  petition  was  set  aside  to  the  said  Ralph  W.  Long  as 
his  own  and  sole  property,  then  you  will  find  for  the  plaintiff  W.  H. 
Long,  against  all  the  defendants.^' 

9.  We  fail  to  find  in  the  transcript  of  the  record  any  "supplemental 
charge"  instructing  the  jury  that  "if  they  should  find  for  Anna  Rebecca 
Long  and  Ralph  W.  Long,  that  there  was  a  partition  of  the  property 
and  that  the  property  sued  for  by  plaintiff,  W.  H.  Long,  was  set  apart 
to  Ralph  W.  Long,  and  thereby  became  his  separate  property,  they 
should  find  for  Anna  Rebecca  Long  and  Ralph  W.  Long,  and  that  the 
property  in  question  is  their  homestead,"  such  as  is  complained  of  in 
appellants'  twentieth  assignment  of  error.     If,  however,  such  a  charge 


T.  C.  By.  Co.  v.  Dorset.  377 

were  given,  we  should  deem  it  proper.  As  is  suggested  by  appellee's 
counsel  in  their  brief:  "The  very  issue  in  this  case  was  whether  or 
not  the  property  was  the  homestead  of  the  appellee,  Anna  Rebecca 
Long.  If  it  was,  as  a  matter  of  course  it  was  also  the  homestead  of  her 
husband,  as  there  was  no  pretense  that  they  had  ever  been  lawfully 
separated,  and  the  issue  was  also  directly  raised  by  the  pleadings  of  the 
appellee  that  her  husband,  Ealph  W.  Ix)ng,  owned  the  property,  and 
that  by  virtue  of  his  ownership  the  homestead  right  could  attach.'* 

We  have  carefully  considered  every  one  of  appellants'  assignments  of 
error,  and  what  we  have  said  in  these  conclusions  embraces  all  of  them, 
and,  in  our  judgment,  demonstrates  that  not  one  is  well  taken.  There 
being  no  error  assigned  which  can  justify  us  in  a  reversal  of  the 
judgment  appealed  from,  it  must  be  afi&nned,  which  is  accordingly 
doni. 

Afp,rmed, 

Writ  of  error  refused. 


Texas  Central  Railroad  Company  and  Cudahy  Packing 
Company  v.  R.  A.  Dorsey. 

Decided  November  12,  1902. 

1.— Shipment— Pasting  of  Title— Pleading. 

Pleading  considered  and  held  to  sufficiently  show  that  title  to  goods  shipped 
to  plaintiff  was  in  him  during  the  transit,  though  billed  to  consignor's  order 
with  draft  on  plaintiff  for  'purchase  price  attached. 

2. — ^Estoppel — Consdgnor  and  Consignee. 

Goods  being  shipped  on  bill  of  lading  consigning  them  to  the  shipper  or  his 
order,  with  draft  on  purchaser  for  their  price  attached,  paid  by  him,  and  the 
goods  delivered,  the  shipper  on  claim  for  damage  because  goods  were  spoiled, 
denied  liability  for  injury  after  shipment  and  referred  the  buyer  to  the  railway 
for  compensation  for  the  loss.  Held,  that  this  did  not  estop  either  the  carrier  or 
the  shipper  from  claiming  that  the  title  and  right  to  recover  for  injury  in  transit 
had  not  passed  to  plaintiff  till  payment  and  delivery,  though  admissible  as  evi- 
dence of  the  intention  of  the  parties  as  to  passing  title  on  shipment. 

8.-^on8ignor  and  Consignee— When  Title  Passes. 

A  shipment  of  goods  billed  by  the  consignor  to  himself,  to  be  delivered,  with 
the  bill  of  lading,  to  another  on  his  payment  of  draft  attached  to  it  for  the 
price,  retains  the  title,  prima  facie,  in  the  shipper  till  such  payment,  but  sub- 
ject to  evidence  of  the  real  intent  of  the  parties  as  to  when  title  is  to  pass.  See 
charge  on  this  subject  held  erroneous. 

4. — Charge. 

See  charge  as  to  duty  of  carrier  in  preservation  of  perishable  property  un- 
avoidable delayed,  held  properly  refused  as  inapplicable  under  the  state  of  the 
testimony. 

6.— Sale— Passing  Title— Presumption-Charge. 

Though  one  selling  for  cash  has  a  right  to  retain  possession  till  payment  is 
made,  a  charge  that  the  law  presumes  a  sale  for  cash  unless  credit  is  given,  was 
improper  where  there  was  evidence  which  might  show  an  intention  to  vest  title 
in  the  purchaser  before  payment. 

8.-— Carrier — Care  of  Goods — Direction  of  Shipper. 
/  A  shipper  of  goods  had  a  right  to  place  in  the  bill  of  lading  directions  as  to 
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their  care  (that  they  were  not  to  be  iced  in  transit),  and  the  shipper,  not  the 
carrier,  would  ordinarily  be  liable  if  they  were  damaged  by  following  such  di- 
rections; but  it  would  be  otherwise  if  the  carrier's  own  delay  in  transportation 
made  a  violation  of  sudi  directions  necessary  to  preserve  the  property  ^ 

Appeal  from  the  County  Court  of  Hamilton  County.  Tried  below 
before  Hon.  J.  C.  Main. 

The  sixth  special  instruction  requested  by  the  Texas  Central  Rail- 
road Company  was  as  follows:  "If  you  believe  from  the  evidence  that 
the  defendant,  the  Texas  Central  Railroad  Company,  received  the  car 
of  meat  shipped  to  plaintiff  and  that  it  forwarded  same  by  its  first 
freight  train  out  after  the  receipt  of  said  car,  then  there  could  be  no 
negligence  on  its  part,  and  you  should  find  in  favor  of  the  defendant 
the  Texas  Central  Railroad  Company." 

The  portion  of  the  general  charge  given  by  the  court  and  complained 
of  by  the  thirteenth  assignment  by  the  railway  company  and  the  fifth 
by  the  Cudahy  Packing  Company  was  as  follows: 

"On  the  question  of  the  ownership  of  the  property  in  transit,  you  are 
instructed  that  if  the  plaintiff  made  an  order  to  the  Cudahy  Packing 
Company  for  the  car  load  of  meat  alleged,  and  that  said  order  was 
unconditionally  accepted  by  the  Cudahy  Packing  Company;  and  if  you 
further  believe  from  all  the  facts  and  circumstances  in  evidence  before 
you  that  said  Cudahy  Packing  Company  segregated  and  set  apart  to 
the  plaintiff  upon  said  order  the  meat  ordered  without  any  reservation 
of  title  in  themselves  so  that  said  meat  could  be  distinguished  and 
identified  from  other  meat  then  owned  by  and  in  the  possession  of  the 
said  Cudahy  Packing  Company,  then  in  law  such  a  transaction  would 
constitute  a  sale  and  delivery  of  the  meat  alleged  to  the  plaintiff,  and 
the  title  thereto  would  vest  in  the  said  plaintiff  at  the  factory  of  the 
Cudahy  Packing  Company,  and  the  title  thereto  would  be  in  the  plain- 
tiff during  the  transit  and  he  would  be  entitled  to  maintain  an  action 
for  damages  to  such  property.^* 

The  sixth  assignment  of  error  by  the  Cudahy  Packing  Company  was 
as  follows: 

"The  court  erred  in  refusing  to  give  to  the  jury  this  defendant's 
special  charge  number  1,  which  is  as  follows :  'If  you  believe  from  the 
evidence  that  the  car  of  meat  in  question  was  delayed  while  in  posses- 
sion of  the  defendant  Texas  Central  Railroad  Company,  and  that  such 
delay  was  not  negligence  on  its  part  but  was  unavoidable,  then  in  that 
case  the  said  defendant  would,  during  such  delay,  be  required  to  give 
to  such  car  all  reasonable  care  and  attention  necessary  for  its  care  and 
preservation,  and  failure  to  do  so  would  be  negligence  as  herein  else- 
where defined.' '' 

The  eighth  assignment  of  error  by  the  packing  company,  referred 
to  in  the  opinion,  was  as  follows: 

"The  court  erred  in  refusing  to  give  to  the  jury  this  defendant's 
special  instruction  number  3,  which  is  as  follows:  That  in  all  con- 
tracts of  sale  where  there  is  no  credit  given  the  law  presumes  a  sale 
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for  cash,  and  then  in  case  of  a  sale  for  cash  the  seller  is  entitled  to 
retain  possession  of  the  goods  until  payment  is  tendered,  and  in  this 
connection  you  are  instructed  that  if  you  find  that  this  sale  was  made 
by  telegraph  that  imless  there  was  a  sale  on  credit,  or  payment  was 
made  at  the  same  time,  then  in  that  case  the  Cudahy  Packing  Com- 
pany had  the  right  to  hold  possession  of  the  goods  until  the  purchase 
price  was  paid.^ '' 

Eidson  &  Eidson  and  Clark  &  Bolinger,  for  appellant,  the  Texas 
Central  Bailroad  Company. 

J,  Van  Steenwyck,  for  appellant  Cudahy  Packing  Company. 

Dewey  Langford,  for  appellee. 

FISHEK,  Chief  Justice. — This  suit  was  originally  brought  by 
appellee,  Dorsey,  against  the  Texas  Central  Railroad  Company,  for 
the  value  of  certain  meat  shipped  to  him  at  Hicb,  Texas,  by  the  Cudahy 
Company.  The  plaintiff  alleged  that  the  meat  was  spoiled  and  lost 
to  him  on  account  of  the  negligent  handling  and  delay  by  the  Texas 
Central  Bailroad  Company.  The  Texas  Central  Railroad  Company 
impleaded  the  Cudahy  Company,  and  asked  that,  in  the  event  that  judg- 
ment was  recovered  against  it,  it  recover  over  against  the  Cudahy  Com- 
pany ;  in  effect  alleging  that  the  meat  was  spoiled  when  shipped,  or  be- 
fore it  was  received  by  the  railroad  company;  and  that  their  failure  to 
ice  the  meat  was  on  account  of  instructions  given  by  the  shipper,  the 
Cudahy  Company,  that  the  meat  should  not  be  iced  in  transit. 

The  plaintiff,  in  his  first  amended  petition,  upon  which  the  case,  in 
connection  with  his  supplemental  petition,  was  tried,  alleged  that  the 
meat  was  in  good  condition  when  shipped  by  the  Cudahy  Company; 
that  the  plaintiff  was  the  owner  of  the  meat  and  had  purchased  the 
same  from  the  Cudahy  Company,  and  that  upon  arrival  of  the  meat  at 
Hico  and  after  the  receipt  of  the  same  by  him,  he  discovered  its  dam- 
aged condition;  that  the  meat  was  spoiled  and  unsalable,  to  plaintiffs 
damage  $450;  that  this  damage  was  caused  by  the  Texas  Central  Rail- 
road Company  negligently  permitting  the  car  of  meat  to  remain  for  a 
long  time,  about  four  days,  on  its  track  at  the  town  of  Cisco  without 
icing  the  meat,  which  was  necessary  in  order  to  preserve  the  same ;  and 
alleges  that  the  Cudahy  Company  negligently,  and  without  plaintiff's 
consent,  caused  to  be  inserted  in  the  bill  of  lading  under  which  said 
meat  was  shipped,  an  instruction  to  the  effect,  "do  not  ice,'*  whereby 
said  meat  was  not  iced  after  the  first  icing  with  which  it  was  shipped 
had  melted;  that  by  reason  of  this  instruction,  the  Cudahy  Company 
was  also  responsible  and  liable  for  th^  damages  arising  from  the  loss 
of  the  meat. 

The  defendants  pleaded  that  the  plaintiff  was  not  the  owner  of  the 
meat  any  time  during  its  transit;  that  he  only  became  the  owner  when 
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the  meat  was  delivered  to  him  at  Hico ;  that  the  damages  he  complained 
of  were  sustained  prior  to  that  time,  and  at  a  time  when  the  Cudahy 
Packing  Company  was  the  owner. 

Plaintiff  by  supplemental  petition  reiterated  his  ownership  in  the 
meat  at-  the  time  that  the  damages  were  sustained ;  and  further  alleged 
the  following,  which  is  claimed  by  him  to  constitute  an  estoppel  against 
the  defendants  from  denying  his  title  to  the  meat :  "That  shortly  after 
ascertaining  the  amount  of  damages  to  said  meat,  this  plaintiff  pre- 
sented a  claim  for  the  same  to  said  Cudahy  Packing  Company,  and 
asked  that  the  same  be  allowed  and  paid ;  that  after  considering  the  same, 
the  said  Cudahy  Packing  Company  announced  to  plaintiff  that  it  would 
not  pay  said  claim,  and  if  said  goods  were  damaged,  it  was  through  the 
fault  and  negligence  of  the  Texas  (Central  Railroad  Company,  and  that 
plaintiff  would  liave  to  collect  his  claim  of  said  railroad  company,  and 
not  of  said  packing  company;  that  thereby,  this  plaintiff  was  induced 
to  bring  this  suit  against  the  Texas  (Central  Railroad  Company,  being 
led  by  the  acts  and  conduct  of  said  packing  company  to  believe  that  it 
did  not  in  effect  claim  any  interest  or  title  to  the  ciir  of  meat  at  the 
time  said  damage  occurred.^' 

Verdict  and  judgment  in  the  court  below  were  in  favor  of  the  appel- 
lee, Dorsey,  against  the  Texas  Central  Railroad  Company  for  the  sum 
of  $405,  with  interest  and  costs;  and  judgment  in  favor  of  the  Texas 
Central  Railroad  Company  over  against  the  Cudahy  Packing  Company 
for  the  same  amount,  interest  and  costs.  Both  appellants  have  appealed 
and  assign  errors. 

The  railway  company's  third  assignment  of  error  complains  of  the 
action  of  the  court  in  overruling  a  special  exception,  wherein  it  is 
claimed  that  the  allegations  of  plaintiff's  petition  do  not  show  a  com- 
pleted sale  of  the  meat  by  the  Cudahy  Packing  Company  to  the  plaintiff. 
The  court  committed  no  error  in  its  ruling  upon  this  question.  The 
averments  of  the  petition,  in  connection  with  the  statements  made  in 
the  supplemental  petition,  sufficiently  allege  ownership. 

Both  appellants  presented  demurrers,  which  were  overruled,  assailing 
that  part  of  the  supplemental  petition  which  ^  seeks  to  allege  in  the 
plaintiff  a  title  by  estoppel;  and  there  are  other  assignments  which 
complain  of  the  ruling  of  the  court  in  submitting  the  question  of 
estoppel  to  the  jury.  In  our  opinion,  all  of  these  assignments  of  error 
are  well  taken.  The  facts  set  out  in  plaintiff's  supplemental  petition, 
in  our  opinion,  do  not  constitute  an  estoppel.  It  was  a  mere  declara- 
tion and  statement  by  the  Cudahy  Packing  Company  that  it  was  not 
responsible,  but  that  the  Central  Railroad  was  liable  to  the  plaintiff 
for  the  damages  sustained.  While  this  statement  could  not  be  given  the 
effect  of  an  estoppel,  it  was  proper  to  be  considered  in  evidence  bearing 
on  the  question  of  title  of  the  carload  of  meat  at  the  time  that  the  dam- 
age was  sustained.  This  statement  would  have  some  weight  as  evidence 
bearing  on  the  intention  of  the  parties  concerning  the  title  to  the  prop- 
erty.    It  was  not  necessary  that  this  statement  should  be  pleaded  in 


T.  C.  Ry.  Co.  v.  Dorset.  381 

order  to  render  it  admissible.  It  could  and  would  be  properly  admitted 
under  the  plaintiff's  general  allegation  of  his  title  and  ownership  in 
the  property  at  the  time  it  was  damaged.  The  general  rule,  in  cases  of 
this  character,  relating  to  the  subject  of  title  is,  that  prima  facie  title 
is  vested  in  the  party  mentioned  in  the  bill  of  lading  as  consignee;  but 
the  acts,  declarations,  and  statements  of  the  parties  before,  at  the  time 
of,  and  subsequent  to  the  shipment,  are  admissible  in  evidence  for  the 
purpose  of  showing  that  the  intention  was  that  some  one  else  not  named 
as  consignee,  was  regarded  as  the  owner  of  the  property  shipped.  And 
it  is  on  this  theory  that  the  statements  claimed  by  the  plaintiff  to  con- 
stitute an  estoppel  would  be  admissible,  for  what  they  are  worth,  as  evi- 
dence showing  that  it  was  the  intention  of  the  Cudahy  people  to  regard 
the  plaintiff  as  the  owner  of  the  property  during  the  period  of  its 
transportation  to  Hico.  The  property  in  question  was  consigned  by  the 
Cudahy  Packing  Company  to  itself,  to  be  delivered,  together  with  the 
bill  of  lading,  to  the  plaintiff  when  the  ydraft  for  its  price  was  paid. 
Under  this  state  of  facts,  the  prima  facie  title  was  in  the  Cudahy  Com- 
pany at  the  time  it  is  claimed  that  the  property  was  damaged.  But,  as 
said  before,  this  evidence  of  title  is  subject  to  be  rebutted  and  con- 
trolled by  the  conduct,  acts,  and  statements  of  the  parties,  which  might 
be  of  force  sufficient  to  show  an  intention  to  vest  the  title  in  the  plain- 
tiff Dorsey  prior  to  the  time  that  the  draft  was  paid  and  the  goods 
actually  delivered  to  him. 

The  railway  company  by  its  pleading  charged  that  the  meat  was  dam- 
aged at  the  time  it  was  shipped  or  before  it  was  received  by  it.  Of» 
course,  if  this  was  the  case,  the  railroad  company  would  not  be  respon- 
sible; and  upon  another  trial,  this  issue  should  be  distinctly  submitted 
to  the  jury. 

In  view  of  the  evidence  in  the  record,  there  was  no  error  in  refusing 
to  give  the  sixth  special  charge  requested  by  the  Texas  Central  Railroad 
Company. 

We  are  of  the  opinion  that  the  court  erred  in  giving  the  charge 
complained  of  in  the  railroad  company's  thirteenth  and  the  Cudahy 
Company's  fifth  assignments  of  error.  The  facts  in  the  record  do 
not  authorize  the  charge  as  broadly  given.  The  evidence  does  not  show 
that  the  Cudahy  Packing  Company  accepted  the  plaintiff's  order  for 
the  meat  unconditionally  and  without  any  reservation  of  title  in  them- 
selves. When  the  meat  was  shipped,  nothing  was  said  as  to  the  terms 
of  payment,  or  how  the  bill  of  lading  should  be  framed  and  who  should 
be  mentioned  and  named  as  consignee.  It  was  shipped  with  the  bill 
of  lading,  in  effect  naming  the  Cudahy  people  as  consignee,  with  in- 
structions to  deliver  to  the  plaintiff  upon  payment  of  the  draft.  The 
rule  upon  this  subject  has  already  been  discussed,  and  need  not  be 
repeated. 

In  view  of  the  facts  in  the  record,  we  do  not  think  there  was  any 
error  in  the  court's  refusing  the  charge  requested  by  the  Cudahy  Com- 
pany as  set  out  in  its  sixth  assignment  of  error. 
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The  charge  complained  of  in  the  eighth  assignment  of  error  is  not 
correct  as  a  whole.  Therefore,  there  was  no  error  in  the  court's  re- 
fusing it.  While  it  may  be  true  that  the  law  would  or  would  not  pre- 
sume a  sale,  except  under  a  certain  state  of  facts,  still,  in  a  contro- 
verted issue  as  to  the  title,  it  would  not  be  proper  for  tiie  court  to  state 
that  the  law  would  not  presume  a  sale  unless  cash  was  paid  or  the  goods 
actually  delivered.  It  is  doubtless  tru6  that  the  Cudahy  Packing  Com- 
pany would  have  the  right  to  retain  possession  of  the  goods  until  the 
purchase  price  was  paid;  but,  notwithstanding  this,  the  facts  might 
show  that  the  intention  was  to  vest  such  title  in  the  purchaser  as  would 
authorize  him  to  maintain  an  action  to  recover  the  damages  sustained. 

In  view  of  another  trial,  we  will  indicate  our  views  as  to  the  respec- 
tive liability,  if  any,  of  each  of  the  appellants.  The  Cudahy  Company, 
as  shippers,  had  the  right  to  place  in  the  bill  of  lading  directions  con- 
cerning the  conduct  of  the  railway  company  towards  the  shipment, 
while  the  same  was  in  its  possession.  Gillett  v.  Railway,  68  S.  W.  Rep., 
61.  The  railway  company  had  the  right  to  observe  and  obey  the  state- 
ment not  to  ice,  provided  they  were  not  guilty  of  negligence  in  delay* 
ing  the  transportation;  but  if  there  was  an  unreasonable  delay  in  trans- 
porting the  car  by  the  appellant  railway  company,  it  would  become  its 
duty  to  ice  the  car  if  necessary  to  the  preservation  of  its  contents;  and 
if  the  failure  to  do  this,  or  the  negligent  delay,  occasioned  the  loss,  this 
would  be  the  proximate  cause  of  the  damages  sustained  and  the  rail- 
way company  should  be  held  responsible  and  not  the  Cudahy  Company. 
If  the  railway  company  was  not  negligent  in  these  respects,  then  it 
should  not  be  held  liable.  If  the  Cudahy  Company  was  guilty  of  neg- 
ligence in  giving  the  instructions  not  to  ice,  and  by  reason  thereof  the 
loss  occurred,  they  would  be  responsible,  and  not  the  railroad  company, 

Reversed  and  remanded. 


Geo.  C.  Altgelt,  Administrator,  v.  Augusta  MoManus. 

Decided  November  12,  1902. 

1.— Jurisdiction— Title  to  Land — County  and  District  Courts. 

The  county  court,  although  sitting  as  a  court  of  probate,  has  no  authority 
to  determine  the  title  to  land,  since  such  jurisdiction  belongs  exlcusively  to  the 
district  court. 

2. — Same— Administration  Still  Pending. 

One  who  bought  at  a  sheriff's  sale  the  interest  of  a  devisee  in  land  belon^g 
to  the  estate  of  a  decedent  could  maintain  an  action  in  the  district  court  agamst 
the  devisee  and  the  administrator  to  establish  his  title  and  to  recover  rents 
from  the  administrator,  although  the  administration  was  still  pending. 

8. — Same— Judgment  Construed. 

A  judgment  in  such  case  against  the  administrator  for  the  recovery  by  plain- 
tiff of  an  interest  in  the  land  and  for  rents  collected  by  the  administrator,  over 
and  above  the  amount  sufficient  to  support  the  surviving  wife  of  decedent,  with 
directions  that  it  be  certified  to  the  probate  court,  was  not  uncertain,  and  did 
not  interfere  with  the  jurisdiction  of  the  latter  court. 
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Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  J.  L.  Camp. 

/.  C.  Baker,  for  appellant. 

WilHam  Aubrey,  for  appellee. 

NEILL,  Associate  Justice. — On  April  30,  1901,  Augusta  Mc- 
Manus, joined  by  her  husband,  brought  this  suit  in  the  District  Court 
of  Bexar  County  against  Alvina  Maxwell  and  her  husband,  J.  A.  Max- 
well, and  George  C.  Altgelt,  as  administrator  of  Charles  F.  Fischer, 
deceased. 

The  allegations  in  plaintiffs'  petition  are  in  substance  as  follows: 
'Thai  on  the  first  Tuesday  in  March,  1899,  plaintiff,  Augusta  McManus, 
purchased  at  sheriff's  sale  the  interest  owned  June  1,  1892,  by  defend- 
ant Alvina  Maxwell,  at  that  time  Alvina  Fischer,  in  a  lot  of  land  situ- 
ated on  the  north  side  of  East  Commerce  street,  in  the  city  of  San 
Antonio,  formerly  owned  by  Chas.  F.  Fischer,  deceased ;  that  said  sher- 
iff's sale  was  made  in  pursuance  of  an  order  of  sale  issuing  on  a  judg- 
ment and  decree  rendered  April  10,  1897,  against  said  Alvina  Maxwell  fti 
the  suit  of  J.  R.  Arrendale  v.  Chas.  F.  Fischer  et  al.,  brought  in  said 
court  by  said  Arrendale  against  said  Alvina  Maxwell,  then  Fischer, 
and  others  to  recover  the  amount  due  on  a  promissory  note  executed  by 
said  Alvina  Maxwell,  among  others,  and  to  foreclose  the  lien  of  a  deed 
of  trust  dated  June  1,  1892,  executed,  among  others,  by  said  Alvina 
Maxwell  and  securing  the  payment  of  said  note,  whereby  was  conveyed 
in  trust  for  that  purpose  the  said  interest  of  said  Alvina  Maxwell  in 
the  said  lot  of  land;  that  the  said  Alvina  Maxwell  was  duly  cited  to 
appear  in  said  suit  and  the  said  judgment  and  decree  therein  rendered 
were  in  all  things  valid  and  binding  upon  the  parties  thereto;  that  the 
said  interest  of  defendant  Alvina  Maxwell  in  said  lot  was  derived  by 
her  under  the  will  of  her  deceased  father,  Chas.  F.  Fisher,  duly  ad- 
mitted to  probate  in  1899  in  the  County  Court  of  Bexar  County,  Texas; 
that  defendant  Altgelt,  as  administrator  with  the  will  annexed  of  said 
deceased  Fischer,  received  and  disbursed,  among  others,  the  rents  of 
said  property,  and,  assuming  to  act  under  said  will,  paid  to  defendant 
Alvina  Maxwell  one-sixth  of  the  rents  of  the  property  in  excess  of  the 
amount  necessary  to  support  and  maintain  the  surviving  wife  of  said 
deceased  Fischer." 

Plaintiffs  further  alleged  "that  said  Augusta  McManus,  by  said  sher- 
iff's sale,  became  the  owner  of  said  interest  of  said  Alvina  Maxwell, 
and  was  entitled  as  such  to  receive  the  said  one-sixth  of  the  rents  there- 
of after  the  support  and  maintenance  of  said  surviving  wife  of  said 
deceased  Fischer  had  been  provided  for;  but  that  the  defendants  as- 
serted that  no  title  had  passed  to  plaintiffs  by  said  sheriff's  sale,  and 
that  said  claim  of  defendants  cast  a  cloud  on  plaintiffs'  said  title." 

Plaintiffs  prayed  that  title  to  the  one-sixth  interest  in  the  lot  in 
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question  should  be  divested  out  of  defendants  Maxwell  and  vested  in 
plaintiff  Augusta  McManus;  that  said  cloud  on  their  title  should  be 
removed,  and  that  defendant  Altgelt  should  be  directed  to  pay  over  to 
plaintiffs  all  said  rents  theretofore  paid  to  defendant  Alvina  Maxwell 
and  that  he  might  thereafter  collect,  and  that  plaintiffs  might  have 
judgment  for  said  lot. 

October  7,  1901,  defendants  Maxwell,  by  their  attorney,  George  C. 
Altgelt,  iiled  an  answer  in  this  case,  consisting  of  a  general  demurrer 
and  general  denial.  February  26,  1902,  defendant  Altgelt,  by  his  at- 
torney, filed  an  answer  in  this  case,  consisting  of  a  general  demurrer 
anjJ  general  denial. 

February  26,  1902,  the  general  demurrers  of  the  defendants  were 
submitted  to  and  overruled  by  the  court,  and  exceptions  duly  reserved 
by  defendants.     Upon  the  same  day  the  cause  was  upon  its  merits  sub- 
mitted to  the  court,  which  rendered  a  judgment  divesting  all  the  right, 
title,  and  interest  which  defendant  Alvina  Maxwell  owned  in  the  lot 
in  question  June  1,  1892,  out  of  said  Maxwells  and  vested  the  same  in 
plaintiff  Augusta  McManus.     The  court  further  decreed  that  plaintiff 
Augusta  McManus  was  then  and  had  been  the  owner  of  said  property 
from  the  first  Tuesday  in  March,  1899,  and,  as  such,  entitled-  to  re- 
cover and  receive  from  the  estate  of  Chas.  F.  Fischer,  deceased,  and 
defendant  Geo.  C.  Altgelt,  as  the  administrator  of  said  estate,  the  rents 
for  the  said  period  of  the  said  one-sixth  interest  in  said  lot,  formerly 
owned  by  defendant  Alvina  Maxwell,  over  and  above  the  amount  there- 
of suflBcieixt  to  support  and  maintain  the  surviving  wife  of  said  Chas. 
F.  Fischer,  deceased.     The  court  also  adjudged  to  plaintiffs  their  costs, 
and  ordered  that  its  decree  should  be  certified  for  observance  to  the 
County  Court  of  Bexar  County  sitting  in  probate. 

From  said  judgment  and  decree  defendant  Altgelt  has  appealed  to 
this  court. 

Conclusions  of  Fact. — Charles  F.  Fischer  died  in  1888,  leaving  a 
will  dated  November  12,  1887,  whereby  he  appointed  as  independent 
executors  thereof,  A.  Sartor,  Jr.,  Nick  Tengg,  and  Stephen  Seffel. 
The  will  was  duly  admitted  to  probate  in  Bexar  County,  and  the  estate 
duly  administered  thereunder  in  the  county  court  until  the  16th  day 
of  March,  1896,  when  George  C.  Altgelt  was  appointed  by  said  court 
administrator  of  said  estate  with  the  will  annexed. 

By  the  terms  of  the  will  decedent  provided  that  upon  the  death  of 
his  wife  and  the  coming  of  age  of  the  youngest  of  his  surviving  chil- 
dren, the  property  described  in  plaintiffs'  petition  should  be  divided 
among  his  six  children,  to  wit,  plaintiff,  Augusta  McManus,  Alvina 
Maxwell,  defendant  in  this  suit,  and  four  others,  share  and  share  alike, 
and  that  until  the  happening  of  said  events,  his  executors  should  apply 
the  rents  and  profits  of  said  property  to  the  maintenance  and  support 
of  his  surviving  wife,  and  distribute  the  surplus  thereupon  remaining 
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out  of  said  rents  among  the  six  children  of  decedent,  share  and  share 
alike. 

Afterwards,  on  June  1,  1892,  Alvina  Maxwell,  at  the  time  Alvina 
Fischer,  then  a  feme  sole,  joined  by  Augusta  Lachappelle,  Mary  Owens, 
Alfred  Owens,  Charles  Fischer,  and  C.  G.  Boelhauwe,  administrator, 
executed  and  delivered  to  Eeagan  Houston,  as  trustee,  a  deed  of  trust 
containing  covenants  of  general  warranty,  whereby,  for  the  purpose  of 
securing  the  payment  of  a  promissory  note  for  $1000  payable  to  the 
order  of  Mary  C.  Reed,  she  conveyed  in  trust  to  said  trustee  all  her 
interest  in  the  property  in  controversy. 

On  September  19,  1896,  J.  R.  Arrendale,  having  become  the  owner 
of  said  note,  brought  suit  thereon  in  which  he  obtained  a  judgment 
against  said  Alvina  Maxwell,  then  Alvina  Fischer,  and  the  other  de- 
fendants for  $1211.46  and  costs  of  suit  amounting  to  $49.35,  with  in- 
terest at  8  per  cent  per  annum  from  date  of  judgment,  together  with  a 
foreclosure  of  the  lien  created  by  said  deed  of  trust  upon"  the  interest  of 
Alvina  Maxwell  and  others  in  said  property. 

On  May  20,  1897,  Arrendale  caused  an  execution  and  order  of  sale 
to  be  issued  on  said  judgment,  which  were  placed  in  the  hands  of  the 
sheriff  of  Bexar  County,  and  returned  by  him,  ujider  direction  of  Ar- 
rendale's  attorney,  on  July  27,  1897. 

On  February  10,  1899,  Arrendale  caused  an  alias  execution  and 
order  of  sale  to  issue  on  said  judgment,  which  recited  the  issue  of  three 
former  executions  and  orders  of  sale,  and  upon  this  writ  the  sheriff 
returned  that  it  came  to  hand  February  10,  1899,  and  that  he  executed 
it  on  the  11th  day  of  February,  1899,  by  advertising  the  property  and 
selling  it  to  Augusta  McManus  for  $1000.  A  deed  was  duly  executed 
by  the  sheriff  by  virtue  of  the  sale  to  the  purchaser,  Angusta  McManus. 

Since  the  execution  and  delivery  of  the  sheriff's  deed,  appellant  Alt- 
gelt,  administrator,  declined  and  still  declines  to  recognize  that  the 
interest  of  Alvina  Maxwell  passed  to  appellee  Augusta  McManus  by 
virtue  of  such  sale  and  sheriffs  deed,  and  declined  to  pay  her  any  part 
of  the  surplus  rents  of  said  property  remaining  after  the  maintenance 
and  support  of  Charles  F.  Fischer,  deceased,  had  been  provided  out  of 
the  same,  except  that  part  which  appellee  was  and  is  entitled  to  receive, 
as  devisee  and  legatee  under  said  will  of  her  deceased  father,  and  has 
continued  to  pay  to  Alvina  Maxwell  one-sixth  of  said  surplus  up  to  the 
date  of  the  institution  of  this  suit.  Since  the  filing  of  this  suit  he 
has  ceased  to  pay  it  to  anyone.  This  suit  was  brought  for  the  pur- 
pose of  establishing  the  title  to  Augusta  McManus  in  said  property, 
as  well  as  her  right  to  one-sixth  of  said  rents  claimed  by  her  since  the 
date  of  the  sheriff's  sale  of  the  property  to  her,  which  had  theretofore 
been  claimed  and  received  by  Alvina  Maxwell  under  the  terms  of  her 
deceased  father's  will. 

Conclusions  of  Law, — ^XJnder  the  first  assignment  of  error,  which  com- 
Vol.  30  Civil— 2.5. 
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plains  of  the  court's  overruling  the  demurrer  of  appellant  to  plaintiffs' 
original  petition,  this  proposition  is  asserted:  "It  appearing  from 
plaintiffs*  petition  that  defendant  Altgelt  was  administering  the  estate 
of  Chas.  F.  Fischer,  deceased,  under  his  will,  as  also  under  orders  of 
the  Coimty  Court  of  Bexar  County,  where  administration  was  pending, 
that  court  had  exclusive  jurisdiction  over  defendant  Altgelt,  adminis- 
trator, in  directing  and  controlling  the  distribution  of  rents  accruing 
from  said  estate,  and  the  district  court  had  no  such  original  jurisdic- 
tion." 

That  under  the  Constitution  and  laws  of  this  State  the  county  court 
alone  has  jurisdiction  of  matters  probate;  and  that  the  district  court 
has  only  appellate  jurisdiction  and^general  control,  in  probate  matters, 
over  the  county  court,  are  too  firmly  established  to  admit  of  contro- 
versy. Const,  of  Texas,  art.  5,  sees.  8-16;  Franks  v.  Chapmann,  60 
Texas,  46;  Heath  v.  Lane,  62  Texas,  694;  Buckman  v.  Bilger,  64 
Texas,  589.     6ut  are  the  issues  involved  in  this  case  matters  probate? 

The  appellee  only  seeks  to  have  an  interest,  she  asserts,  which  is 
denied  by  appellant  and  the  other  defendants,  established  in  the  land, 
and  her  rights  to  any  surplus  in  the  rents  issuing  therefrom  determined. 
The  interest  claimed  has  arisen  since  the  will  was  probated  and  admin- 
istration under  it  commenced,  and  it  involves  title  to  land  of  the  estate 
of  the  testatrix,  which  she  (appellee)  acquired  from  one  of  the  devisees. 
Her  contention  is  that  by  virtue  of  her  purchase  she  has  acquired  all  the 
interest  in  the  premises  and  the  rents  issuing  therefrom  that  Alvina 
Maxwell  theretofore  had — ^no  more,  and  no  less.  "Where  there  are 
disputes  affecting  title  growing  out  of  deeds  and  conveyances,  between 
heirs  or  devisees,  under  which  some  of  them  claim  more  than  their 
shares  as  heirs  at  law,  it  seems  that  the  questions  ought  to  be  settled 
by  the  district  court."  Groesbeck  v.  Groesbeck,  78  Texas,  664.  Sit- 
ting as  a  court  of  probate  the  county  court  can  not  determine  title  to 
land.  Such  jurisdiction  belongs  exclusively  to  the  district  court. 
Mayo  V.  Tudor,  74  Texas,  471;  Miers  v.  Betterton,  18  Texas  Civ.  App., 
432,  45  S.  W.  Hep.,  430 ;  Bradley  v.  Love,  60  Texas,  472 ;  Bank  v. 
Higgins,  72  Texas,  66;  Hamm  v.  Hutchins,  46  S.  W.  Rep.,  873;  Phil- 
lips V.  Phillips,  57  S.  W.  Rep.,  59.  These  authorities  fully  establish 
appellees'  counter  proposition  under  this  assignment,  which  is:  'The 
owner  of  a  beneficial  interest  in  real  property  or  in  a  specific  fund  in 
the  hands  of  an  administrator,  may  maintain  an  action  in  the  district 
court  against  the  administrator  to  establish  such  interest  and  render  it 
beneficial.'* 

Such  an  action  no  more  interferes  with  or  infringes  upon  the  juris- 
diction of  the  probate  court  in  administering  an  estate  than  does  an 
action  on  a  claim,  rejected  by  the  administrator,  brought  in  the  dis- 
trict court,  which  is  within  its  jurisdiction. 

There  is  nothing  uncertain  about  the  judgment  in  this  case.  It  does 
not  disturb  the  right  of  the  probate  court  to  determine  from  time  to 
time  the  amount  of  rents  required  for  the  support  of  Mrs.  Fischer. 
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For  the  reason  that  the  amount  to  be  paid  her  must  necessarily  be  de- 
termined by  the  probate  court,  it  could  not  be  adjudged  in  this  case 
by  the  district  court  that  appellee  is  entitled  to  recover  any  specific 
amount  of  money.  What  it  did  determine,  and  all  it  could  determine, 
is  that  Augusta  McManus  is  and  has  been  since  the  first  Tuesday  in 
March,  1899,  the  owner  of  the  lot  of  land,  and  as  such  is  entitled  to 
receive  the  rents  accruing  therefrom  since  that  time  from  appellant, 
over  and  above  the  amount  sufficient  to  support  and  maintain  tiie  sur- 
viving wife  of  Charles  S.  Fischer,  deceased. 
The  judgment  is  affirmed. 
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Decided  November  12,  1002. 

l.-~Verdict— Judgment— Party  Tendering  No  Issue. 

Where  a  defendant  filed  no  answer  and  his  trustee  in  bankruptcy  one  which 
amounted  only  to  an  appearance,  but  tendered  no  issue  (an  adoption  of  the 
answer  of  the  bankrupt),  there  was  no  error  in  rendering  judgment  against  the 
trustee  on  a  verdict  which  found  for  the  plaintiff  only  against  other  defendants. 

8.— Fraud— Loan  of  Honey  to  Aeaist. 

One  loaning  money  to  another  to  assist. in  a  business  carried  on  by  the  latter 
in  the  name  of  a  third,  in  order  to  hinder,  delay,  and  defraud  his  creditors,  did 
not,  thereby,  become  a  party  to  the  fraud,  since  the  loan  of  money  could  not 
contribute  to  such  result. 

8. — ^Evidence — Admitted  Fact. 

Permitting  improper  evidence  of  a  fact  admitted  by  the  party  complaining, 
is  not  ground  for  reversal. 

4.    Ruling  Not  Prejudicial  to  Complainant. 

Refusal  to  admit  evidence  which  could  only  have  benefited  a  party  who  has 
recovered  judgment,  can  not  be  complained  of  on  appeal  by  his  codefendant. 

5. — ^Eyidence — ^Explanation  of  Conduct. 

Where  the  fact  that  defendant  took  possession  of  and  sold  a  stock  of  goods, 
run  by  another,  was  relied  on  to  show  that  he  was  the  real  owner,  he  should 
have  been  allowed  to  explain  his  act  by  showing  that  he  took  possession  to 
secure  a  debt  owing  by  the  proprietor  to  himself.  So  the  fact  that  defendant 
had  paid  other  notes  claimed  by  him  to  be  forgeries,  as  was  claimed  of  the  one 
in  suit,  could  be  explained  by  Rhowing  his  reasons  for  so  doing  and  that  it  was 
done  in  ignorance  of  some  of  the  facts  and  of  his  legal  liability. 

6. — ^Evidence — ^Forgery — Other  Forgeries. 

On  the  is^e  of  the  genuineness  of  a  note  sued  on  and  claimed  to  be  forged, 
evidence  of  forgery  of  other  obligations  and  on  other  persons  by  the  party 
charged  with  this,  was  not  admissible.  Knowledge  and  intention  were  not  here 
in  issue,  as  in  criminal  prosecutions  where  similar  testimony  is  admitted. 

7. — Same. 

Where  it  was  claimed  that  defendant's  signature  to  the  note  sued  on  had 
been  forged  by  one  K.,  evidence  that  K.  had  previously  exhibited  to  a  witness 
skillful,  forged  signatures  of  such  defendant,  and  talked  of  raising  money  on 
them,  was  admissible. 

8. — ^Bill  of  Exceptions — Objection  to  Evidence. 

Error  in  exclusion  of  evidence  may  be  considered,  though  the  bill  of  excep- 
tions does  not  show  that  any  special  ground  of  objection  was  assigned. 
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9.— Practice  on  AppeaL 

On  reversal  of  judgment  against  the  makers  of  a  note,  on  their  appeal,  judg- 
ment in  favor  of  a  defendant  alleged  to  be  an  indorser,  may  be  afiSrmed. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  G.  B.  Gerald. 

Baker  £  Ross,  0.  L.  Stribling,  and  H.  N.  Atkinson,  for  appellants. 

Boynton  &  Boynton,  for  Waco  State  Bank,  appellee. 

D.  A.  Kelley,  for  Philip  Speegle,  appellee. 

STREETMAN,  Associate  Justice. — Waco  State  Bank,  appellee, 
brought  this  suit  originally  against  M.  C.  Kingsbury,  Duncan  McLen- 
nan, and  J.  M.  McLennan  as  makers,  and  Philip  Speegle  as  indorser, 
of  a  note  for  $1000,  admitting  a  credit  of  $177.63. 

There  is  no  answer  in  the  record  for  M.  C.  Kingsbury.  It  appears, 
however,  that  after  the  suit  was  brought  he  was  adjudged  a  bankrupt, 
and  Dudley  M.  Kent  was  appointed  and  qualified  as  trustee  of  his 
estate  in  bankruptcy,  and  after  this,  before  the  trial,  Kingsbury  died. 

The  two  McLeimans  and  Speegle  filed  answers  denying  the  execu- 
tion of  the  note  by  them,  and  alleging  that  their  signatures  were  forged 
by  Kingsbury.  Dudley  M.  Kent,  as  trustee  of  the  bankrupt  estate,  filed 
a  pleading  which  contains  no  special  answer,  nor  even  a  general  denial, 
but  only  purports  to  adopt  the  pleadings  formerly  filed  by  Kingsbury, 
the  fact  being,  as  stated,  that  no  pleadings  for  Kingsbury  had  heen 
filed. 

Trial  was  had  by  a  jury  and  the  following  verdict  was  rendered: 
"We  the  jury  find  for  plaintiff  against  Duncan  McLennan  and  John 
McLennan  for  amount  of  note  and  costs  and  attorneys'  fees,  and  for 
defendant  Speegle.*' 

The  court  thereupon  rendered  judgment  in  favor  of  Speegle  for  his 
costs  and  in  favor  of  plaintiff  against  Dudley  M.  Kent,  as  trustee  in 
bankruptcy,  and  against  John  M.  and  Duncan  McLennan  on  the  note.* 

Duncan  McLennan  and  J.  M.  McLennan  have  appealed,  making  their 
appeal  bond  payable  to  plaintiff  and  to  Kent,  trustee  in  bankruptcy, 
and  to  Speegle. 

The  first  assignment  of  error  complains  that  the  court  had  no  author- 
ity to  render  final  judgment  against  Kent  as  trustee  in  bankruptcy,  be- 
cause the  verdict  did  not  find  against  him.  It  is  true  that  when  an 
issue  is  made  by  the  pleadings  there  must  be  a  finding  of  the  jury  on 
that  issue  to  support  a  judgment.  Ablowich  v.  Bank,  67  S.  W.  Rep., 
79,  4  Texas  Ct.  Rep.,  394.  In  this  case,  however,  no  issue  was  raised 
as  to  the  execution  of  the  note  by  the  defendant  Kingsbury.  The  rec- 
ord contains  no  pleading  whatever  filed  by  him  before  his  death,  and 
the  pleading  filed  by  his  trustee  in  bankruptcy  presents  no  issue,  and 
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only  amounts  to  an  appearance.  There  was  therefore  no  error  in  ren- 
dering judgment  against  the  trustee  in  bankruptcy. 

The  second  assignment  of  error  complains  of  a  special  charge  given 
at  the  request  of  plaintiff,  which  contains  the  statement  that  there  was 
evidence  that  M.  C.  Kingsbury  was  doing  business  with  authority  of 
Duncan  McLennan  and  in  his  name;  and  then  submits  the  issue  as  to 
the  authority  of  Kingsbury  in  the  course  of  this  business  to  sign  the 
name  of  Duncan'  McLennan  to  the  note  in  question.  As  the  case  will 
be  reversed  on  other  assignments,  we  need  not  determine  whether  there 
was  error  in  this  charge  or  not,  but  we  would  suggest  that  it  would  be 
better  to  eliminate  the  objectionable  statements  upon  another  trial. 

There  was  no  error  in  refusing  charge  number  1,  requested  by  de- 
fendants, to  the  effect  that  if  Kingsbury  was  doing  business  in  the  name 
of  Duncan  McLennan,  in  order  to  hinder,  delay  or  defraud  his  cred- 
itors, and  the  plaintiff,  knowing  said  facts,  loaned  him  the  money  in 
question  to  assist  him  in  said  business,  that  plaintiff  could  not  recover. 
The  lending  of  this  money  by  plaintiff  could  not  have  operated  in  any 
way  to  hinder,  delay  or  defraud  the  creditors  of  Kingsbury. 

The  fourth  assignment  complains  of  the  admission  in  evidence  of 
the  city  directory,  showing  that  the  Backet  Store  was  in  the  name  of 
Duncan  McLennan,  said  McLennan  having  denied  any  knowledge  that 
the  directory  contained  such  statement.  The  error,  if  any,  in  admit- 
ting this  testimony  was  cured  by  the  admission  of  Duncan  McLennan 
that  said  business  was  carried  on  in  his  name,  this  being  the  only  fact 
established  by  said  directory. 

The  fifth  assignment  complains  of  the  refusal  to  permit  defendant 
Speegle  to  explain  his  failure  to  go  to  see  plaintiff,  after  being  notified 
of  the  note  in  question.  This  evidence  could  have  affected  no  one  but 
Speegle,  and  as  the  jury  found  in  his  favor,  and  we  will  finally  dispose 
hi  him  in  our  judgment,  the  error,  if  any,  becomes  immaterial. 

The  seventh  assignment  complains  of  the  refusal  to  admit  certain 
testimony  of  Duncan  McLennan.  .Plaintiff  had  shown  that  Duncan 
McLennan  took  possession  of  the  stock  of  goods  known  as  the  Backet 
Store,  and  sold  it  for  $100.  To  explain  this,  Duncan  McLennan  would 
have  testified  that  Kingsbury  owed  him  about  $8000,  and  it  was  for 
this  reason  that  he  took  possession  of  the  stock  of  goods. 

There  is  a  phase  of  the  case  which  we  think  renders  this  evidence 
admissible.  One  theory  of  the  plaintiff  was  that  Kingsbury  was  run- 
ning the  Backet  Store  in  the  name  of  Duncan  McLennan,  and  had  gen- 
eral authority,  in  the  course  of  that  business,  to  incur  obligations  in 
the  name  of  Duncan  McLennan.  The  fact  that  Duncan  McLennan 
took  charge  of  the  store  and  sold  out  the  stock  of  goods  was  a  circum- 
stance to  support  that  theory,  and  was  doubtless  introduced  for  that 
purpose  by  plaintiff.  To  explain  this  circumstance,  McLennan  should 
have  been  permitted  to  show  that  he  took  possession  of  the  business, 
not  because  it  was  virtually  his  business,  but  in  order  to  collect  an  in- 
debtedness owing  to  him  by  Kingsbury. 
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We  are  also  of  the  opinion  that  the  eighth  assignment  of  error  should 
be  sustained.  Plaintiff  had  shown  that  the  defendant  had  paid  off  a 
number  of  other  notes  to  it,  which  he  claimed  on  the  trial  were  forged 
by  Kingsbury,  and  that  these  notes  were  paid  by  Duncan  McLennan  a 
month  after  suit  was  instituted  on  this  note.  The  natural  inference 
from  this  evidence  was  that  the  notes  were  not  forged,  as  claimed  by 
McLennan,  otherwise  he  would  not  have  paid  them;  and  if  they  were 
genuine,  it  tended  to  show  that  the  note  in  suit  was  also  genuine,  hav- 
ing been  executed  either  by  Duncan  McLennan  himself  or  his  name 
having  been  signed  by  Kingsbury,  under  the  general  authority  which  he 
had  from  Duncan  McLennan.  To  repel  the  force  of  this  testimony, 
and  show  why  he  had  paid  the  other  notes  after  this  suit  had  been 
brought,  and  had  not  also  paid  the  note  in  question,  he  offered  to  show 
that  the  other  notes  had  been  presented  to  him  by  the  bank  for  payment 
before  he  knew  anything  about  the  note  here  sued  upon,  and  as  he  had 
done  business  with  the  bank  for  a  long  time,  and  was  anxious  to  see  it 
paid,  he  promised  them  to  pay  the  other  notes,  and  arranged  to  borrow 
money  on  his  land  to  pay  them;  and  that  after  this  suit  was  brought 
he  did  not  know  that  his  promise  to  pay  said  forged  notes  was  not  bind- 
ing upon  him,  and  paid  them  because  of  his  previous  promise.  We  are 
clearly  of  the  opinion  that  he  had  the  right,  under  the  circumstances, 
to  make  this  explanation  of  his  conduct. 

The  ninth  assignment  of  error  complains  of  the  exclusion  of  the  evi- 
dence of  C.  Davis.  He  would  have  testified  as  follows:  That  Kings- 
bury" and  J.  W.  Gray  were  working  together  in  a  store  in  which  he  (wit- 
ness) was  temporarily  employed;  that  they  spent  a  good  deal  of  their 
time  together  fixing  up  papers;  that  on  one  occasion  Kingsbury  came 
to  him  and  asked  him  to  write  his  name ;  that  he  wrote  it,  and  Kings- 
bury asked  him  whether  he  wrote  it  "Cap"  Davis  or  "C"  Davis.  That 
said  witness  stated  to  Kingsbury  that  he  wrote  it  C.  Davis.  ♦  ♦  * 
That  some  time  afterwards  a  note  was  presented  to  him  for  payment 
purporting  to  have  been  executed  by  him  to  J.  W.  Gray,  and  that  the 
note  was  in  the  handwriting  of  M.  C.  Kingsbury,  and  the  signature 
"C.  Davis'^  was  a  good  imitation  of  his  signature.  That  the  note  was 
a  forgery,  and  that  this  occurred  about  the  time  of  the  execution  of  the 
note  sued  on  in  this  case. 

It  is  insisted  that  this  evidence  is  admissible  on  the  general  issue  of 
forgery  in  this  case,  and  particularly  to  rebut  the  testimony  of  one  of 
plaintiff's  witnesses,  who  had  testified  that  in  his  opinion  Kingsbury 
was  not  artist  enough  to  have  executed  the  signatures  to  the  note  sued 
on.  Answering  the  last  objection,  we  will  say  that  if  it  was  proper  to 
permit  the  plaintiff's  witness  Tolson  to  give  his  opinion  of  the  ability 
of  Kingsbury  as  an  artist,  which  we  doubt,  still  we  do  not  think  that 
this  was  the  proper  method  to  rebut  that  testimony. 

The  other  question  is  one  of  some  difficulty.  In  criminal  cases  upon 
a  trial  for  forgery  and  for  uttering  forged  instruments,  as  well  as  in 
cases  of  theft,  burglary,  etc.,  it  is  permissible  to  prove  the  commission 
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by  the  defendant  of  similar'  offenses  at  or  about  the  time  of  the  com- 
mission of  the  offense  alleged.  And  if  Kingsbury  were  on  trial  in  a 
criminal  case,  charged  with  the  forgery  of  the  note  sued,  on,  we  think 
the  evidence  might  be  admissible.  It  would  be  admitted,  however,  only 
for  the  purpose  of  showing  the  intent  of  the  defendant,  in  case  it  should 
be  shown  by  other  evidence  that  Kingsbury  wrote  the  names  of  the  Mc- 
Lennans  on  the  note.  It  would  not  be  admitted  to  show  whether  or  not 
Kingsbury  did  in  fact  write  their  names  on  the  note,  but  only  for  the 
purpose  of  showing  whether  he  did  so  in  good  faith,  believing  he  had 
authority  to  sign  them.  Referring  to  the  cases  in  which  proof  has  been 
admitted  of  the  commission  of  other  similar  offenses  at  or  near  the  time 
of  the  alleged  offense,  Greenleaf  says:  "Those  will  be  found  to  have 
been  cases  in  which  the  knowledge  or  intent  of  the  party  was  a  material 
fact,  on  which  the  evidence,  apparently  collateral,  and  foreign  to  the 
main  subject,  had  a  direct  bearing,  and  was  therefore  admitted."  1 
Greenl.  on  Ev.,  sec.  53.  This  evidence,  therefore,  was  not  admissible 
in  this  case,  unless  the  knowledge  or  good  faith  or  intent  of  Kingsbury 
was  a  material  inquiry.  But  of  what  consequence,  as  far  as  the  liability 
in  this  case  is  concerned,  was  the  intent  of  Kingsbury?  In  a  criminal 
case  if  he  had  shown  that  he  signed  the  names  of  the  McLennans  in 
good  faith,  believing  he  had  authority  to  do  so,  it  would  have  afforded 
a  defense;  but  the  issue  here  was  simply  whether  the  names  of  the  Mc- 
Lennans were  signed  to  the  note  by  themselves  or  by  their  authority. 
If  so,  they  were  liable ;  if  not,  they  were  not  liable.  If  Kingsbury  had 
no  authority  to  sign  their  names,  the  fact  that  he  believed  that  he  had 
such  authority  would  not  make  them  liable.  His  intent  and  good  faith 
and  knowledge  were  not  issues  in  the  case.  The  evidence  was  therefore 
prdperly  excluded. 

The  tenth  assignment  of  error  presents  a  question  somewhat  similar, 
but,  as  we  have  concluded,  different  in  effect  from  that  just  considered. 

The  defendants  offered  to  prove  by  R.  A.  Hamilton  that  during  the 
fall  of  1898  or  1899  he  had  a  conversation  with  defendant  M.  C.  Kings- 
bury, in  which  they  discussed  the  matter  of  forming  a  partnership  and 
going  into  business  together;  that  said  witness  had  stated  to  said  Kings- 
bury that  he,  witness,  had  only  $500  or  $600  in  money,  and  that  at 
least  $2500  in  money  would  be  necessary  to  start  said  business;  that 
Kingsbury  spoke  of  having  some  notes,  which  he  thought  he  could  col- 
lect for  about  $2000,  and  witness  told  him  that  he  thought  that  was  too 
uncertain  a  basis  to  begin  business  on.  That  Kingsbury  then  stated 
that  he  had  a  rich  father-in-law  (meaning  defendant  Duncan  McLennan) 
who  had  rather  gone  back  on  him,  but  that  he  could  raise  money  on  the 
old  man's  notes,  as  he  could  imitate  his  signature  so  closely  that  the 
old  man  couldn't  deny  it;  and  thereupon  the  said  Kingsbury  drew  a 
paper  from  his  pocket  with  the  name  of  Duncan  McLennan  written 
thereon,  and  proceeded  in  the  presence  of  the  witness  to  make  an  exact 
duplicate  or  facsimile  of  said  name,  and  that  the  said  signatures  were 
very  much  like  the  genuine  signatures  of  Duncan  McTjennan  offered  in 
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evidence  on  the  trial.  This  evidence  was  excluded  by  the  court  upon 
the  objection,  of  plaintiflE. 

This  evidence  presents  a  different  question  from  that  raised  by  the 
testimony  of  the  witness  Davis.  By  Davis  it  was  proposed  to  show  an 
independent  forgery  of  a  name  not  signed  to  the  note  in  suit;  but  by 
this  witness  it  was  proposed  to  show  that  Kingsbury  had,  in  his  pres- 
ence, made  an  imitation  of  the  signature  of  Duncan  McLennan,  one  of 
the  defendants,  and  expressed  his  intention  of  forging  his  signature  to 
notes.  In  a  note  to  the  section  above  quoted,  after  showing  that  evi- 
dence of  contemporaneous  offenses  was  only  admissible  to  show  knowl- 
edge and  intent,  it.  is  said :  "When  a  prisoner  is  tried  for  a  particular 
crime,  it  is  always  competent  to  show  upon  the  question  of  his  guilt, 
that  he  had  made,  or  attempted  at  some  prior  time  to  commit  the  same 
offense  (citing  People  v.  O'SuUivan,  104  New  York,  483).  Upon  the 
same  principle,  it  is  competent  to  show  that  one  charged  with  rape  had 
previously  declared  his  intention  to  commit  the  offense,  or  had  pre- 
viously made  an  unsuccessful  attempt  to  do  so.'' 

The  case  of  Penn  Insurance  Company  v.  Philadelphia  Railway  Com- 
pany, 25  Atlantic  Reporter,  1043,  presented  a  similar  question. 
It  was  claimed  that  John  R.  Baker,  Jr.,  had  forged  ceiiain  sig- 
natures of  John  R.  Baker,  Sr.,  to  transfers  of  stock  certificates.  It 
was  shown  that  John  R.  Baker,  Jr.,  had  run  away,  and  in  his  desk  which 
was  broken  open  was  found  a  sheet  of  paper  containing  a  genuine  sig- 
nature of  John  R.  Baker,  Sr.,  and  in  the  same  desk  were  a  number  of 
forged  signatures  of  John  R.  Baker  and  Elizabeth  Baker,  in  various 
stages  of  execution,  some  written  in  full,  some  half  written,  showing 
that  John  R.  Baker,  Jr.,  had  industriously  practiced  the  imitation  of 
their  signatures. 

This  evidence  was  permitted  to  go  to  the  jury,  and  the  Supreme 
Court  of  Pennsylvania  in  discussing  the  admissibility  of  the  evidence 
says:  "It  was  putting  in  evidence  the  workshop  and  material  in  and 
by  which  the  nefarious  business  had  been  carried  on  and  by  means  of 
which  the  forgeries  in  this  case  had  been  accomplished.  It  was  not 
only  not  irrelevant,  but  had  a  direct  tendency  to  prove  the  plaintiff's 
allegation  that  John  R.  Baker,  Jr.,  had  fabricated  the  signatures  in 
question;  for  it  showed  him  in  the  very  act,  as  it  were,  of  practicing 
for  the  forgeries  which  he  made.  It  was  in  no  sense  an  offer  to  show 
that  a  man  has  committed  one  forgery  by  proof  that  he  has  committed 
another,  but  an  offer  to  show  that  he  had  committed  the  particular 
forgeries  in  question  by  producing  the  means  and  the  models  by  which 
he  had  worked  in  manufacturing  the  particular  forgeries  which  were 
the  subject  of  this  suit." 

The  same  course  of  reasoning  leads  us  to  conclude  that  the  testimony 
of  the  witness  Hamilton  presented  facts  so  clearly  connected  with  the 
fact  in  issue  id  the  case,  that  it  should  have  been  admitted  as  a  circum- 
stance to  show  whether  or  not  Kingsbury  forged  the  signatures  to  the 
note  in  suit. 
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We  are  urged  to  disregard  appellants*  bills  of  exception  to  the  exclu- 
sion of  the  evidence  discussed  in  the  foregoing  assignments,  because  the 
bill  does  not  show  what  objection  was  made  in  the  lower  court,  and  that 
we  can  not  revise  the  ruling  of  that  court  without  knowing  precisely 
what  it  was.  There  are  some  authorities  which  seem  to  sustain  this  con- 
tention, but  imder  the  rule  now  adopted  by  our  Supreme  Court  the 
bills  are  entitled  to  be  considered.     Waller  v.  Leonard,  89  Texas,  507. 

The  defendant  Speegle  was  only  sued  as  an  indorser  on  the  note.  The 
jury  found  in  his  favor.  The  plaintiff  does  not  complain  of  this  find- 
ing, and  we  are  unable  to  see  tiiat  the  liability  of  the  other  defendants 
is  in  any  way  dependent  upon  his  liability,  or  that  they  would  be  in  any 
manner  affected  by  the  judgment  in  his  favor. 

The  judgment  will  therefore  be  afiSrmed  as  to  the  defendant  Speegle ; 
and  for  the  errors  above  mentioned,  it  will  be  reversed  and  remanded  as 
to  the  other  defendants. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Mrs.  Mary  Tuggle  bt  al.  v.  Wakefield  Iron  and  Coal 
Improvement  Company. 

Decided  November  12,  1002. 

Heirship— Identity  of  Ancestor  and  Grantee. 

A  judgment  for  defendants  will  be  sustained  where  plaintiffs,  claiming  the 
land  sued  for  as  heirs  of  a  grantee  who  received  the  bounty  warrant  for  serv- 
ices in  the  Texas  army,  there  being  several  of-  the  same  name  shown  to  have 
served,  fail  to  identify  their  ancestor  as  the  one  who  received  the  warrant  in 
question. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  be- 
fore James  Flack,  Esq.,  Special  Judge. 

Lauderdale  &  Opp,  for  appellants. 

John  C.  Oatman  and  McLean  &  Spears,  for  appellee. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  640  acres  of  land,  known  as  the  John  McClanahan  survey,  in  Llano 
County.     The  plaintiffs  are  Tom  McClanahan  and  Mary  Tuggle. 

There  was  a  nonjury  trial  resulting  in  a  judgment  for  the  defendant. 
The  plaintiffs  submitted  testimony  showing  that  they  were  the  children 
and  only  heirs  of  John  McClanahan,  who  resided  in  De  Witt  County, 
Texas,  from  1842  to  the  time  of  his  death  in  1855.  The  bounty  warrant 
or  certificate  by  virtue  of  which  the  land  in  question  was  granted  to 
John  McClanahan  was  issued  January  20,  1838,  and  recites  the  fact  that 
John  McClanahan  had  served  in  the  army  of  Texas  from  the  22d  day  of 
September,  1836,  to  the  22d  day  of  March,  1837. 
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The  defendants  submitted  testimony  tending  to  show  that,  between 
1836  and  1840,  more  than  one  John  McClanahan  served  in  the  army  of 
Texas;  and  no  evidence  was  offered  to  show  that  the  John  McClanahau 
who  was  the  father  of  the  plaintiffs  was  the  one  who  served  from  Sep- 
tember, 1836,  to  March^  1837,  and  to  whom  the  certificate  by  virtue  of 
which  the  land  in  question  was  patented  was  issued.  This  being  the 
condition  of  the  testimony,  and  the  trial  court  having  filed  no  conclu- 
sions of  fact,  it  is  to  be  presumed  that  that  court  held  that  the  plaintiflfe 
failed  to  show  that  they  were  the  children  and  heirs  of  the  John  Mc- 
Clanahan to  whom  the  land  was  granted ;  and,  there  being  testimony  to 
support  that  conclusion,  this  court  hereby  makes  such  finding  of  fact. 
This  finding  results  in  an  affirmance  of  the  judgment,  and  renders  it 
unnecessary  to  consider  the  question  of  limitation. 

Affirmed. 


Heber  Stone  et  al.  v.  Martha  P.  Crenshaw  ,et  al. 

Decided  November  12,  1002. 

1.— Case  Followed. 

The  rulings  in  Yeary  v.  Crenshaw,  post,  followed. 
2.— Colony  Grant— Transfer  Before  Issuance  of  Title. 

The  transfer,  by  a  colonist,  of  his  right  to  land  under  the  laws  of  Goahuila 
and  Texas,  though  made  before  the  issuance  of  title  and  prohibited  by  then  ex- 
isting laws,  was  recognized  by  the  Constitution  and  laws  of  the  Republic,  and 
became  effective  to  transfer  the  title  thereafter  issued  and  patented  by  the  Re- 
public or  State  of  Texas. 

Error  from  the  District  Court  of  Coryell  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

S.  B,  Hawkins,  for  plaintiffs  in  error. 

McKinney  &  Hill,  for  defendants  in  error. 

FISHER,  Chief  Justice. — Maggie  E.  Butler  et  al.  brought  this  suit 
in  trespass  to  try  title  against  the  plaintiff  in  error  and  others.  J.  K. 
Fluery  intervened.  Judgment  was  rendered  for  the  plaintiffs.  De- 
fendants, the  present  appellants,  appealed.  The  ease  was  reversed  as  to 
them  and  affirmed  as  to  the  intervener,  Fluery.  Subsequently,  Martha 
P.  Crenshaw  and  others  intervened,  alleging  ownership  of  the  land. 
The  original  plaintiffs,  Maggie  E.  Butler  and  others,  then  asked  leave 
to  dismiss  their  suit;  and  the  case  proceeded  to  trial  between  the  plain- 
tiffs in  error  and  the  interveners  Martha  P.  Crenshaw  et  al.,  which  re- 
sulted in  a  judgment  for  the  latter. 

We  find  the  following  facts :  The  appellees,  except  F^  G.  Robertson, 
are  the  heirs  of  J.  W.  Parker,  who  died  in  1863.  F.  G.  Robertson  holds 
by  proper  conveyance  all  the  interest  of  L.  E.  Parker,  who  was  the  wife 
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of  J.  W.  Parker.  The  appellees  introduced  as  evidence  of  title  the  fol- 
lowing : 

Interveners  introduced  in  evidence  the  following  certified  copy  with 
its  indorsements  which  appeared  to  have  been  recorded  in  the  deed  rec- 
ords of  Coryell  County,  the  same  appearing  to  have  been  originally  cer- 
tified from  the  deed  records  of  Montgomery  Coimty,  Texas :  * 

''This  witnesseth  that  I  have  this  day  sold  to  Jas.  W.  Parker  or  his 
legal  representatives,  all  the  donation  that  is  now  or  may  hereafter  be- 
come due  to  me  as  a  citizen  of  Texas,  he  the  said having  paid 

me  to  my  entire  satisfaction  for  the  same.  The  said  James  by  himself 
or  other  representatives  has  full  power  to  select,  choose,  survey,  or  lo- 
cate the  same  whenever  he  or  they  may  see  proper.  I  do  irrevocably 
appoint  him,  the  said  James,  or  his  legal  representatives,  my  true  and 
lawful  attorney  in  fact  to  transact,  do  and  perform  anything  pertaining 
to  the  premises  to  secure  the  title  of  the  said  land  to  the  said  James 
or  his  representatives,  be  the  same  more  or  less.  He  or  they  has  full 
power  to  ask  and  receive  from  any  empresario  or  commissioner  or  other 
authorized  authorities  to  issue  land  titles  and  receive  the  titles  in  his 
own  proper  name,  and  for  his  own  proper  use,  and  the  said  land  em- 
presario, commissioner  or  other  authorities  authorized  to  issue  land  titles 
is  hereby  fully  authorized  to  issue  the  title  in  the  name. and  for  the  use 
of  said  James  W.  Parker  or  his  other  legal  representative.  I  hereby 
divest  myself  of  any  claims  upon  the  government  of  Texas  for  the  only 
sole  use  and  behoof  of  the  said  James.  I  bind  myself  to  continue,  be 
and  remain  and  perform  all  the  necessary  personal  requisitions  of  the 
law,  and  if  necessary  to  make  any  other  title  to  the  said  James  hereafter, 
I  bind  myself  to  do  so  for  the  full  performance  of  the  above.  I  bind 
myself  in  the  full  sum  of  ten  thousand  dollars. 

"Given  under  my  hand  and  seal  the  23rd  day  of  Aug.,  1834. 

hiB 

James  +  Butler. 

mark. 
'^Witness :     Samuel  Frost,  Robert  Frost,  Silas  M.  Parker,  L.  T.  Mc- 
Plumer.*' 

Republic  of  Texas,  Montgomery  County.  Recorder's  Office,  May 
30th,  1838. — Personally  appeared  before  me  Gwyn  Morrison,  clerk  and 
recorder  of  the  county  aforesaid,  L.  T.  McPlumer,  a  subscribing  witness 
to  the  within  document,  and  makes  oath  that  he  saw  Jas.  S.  Butler  seal, 
sign  and  deliver  the  within  document  to  James  W.  Parker  for  the  pur- 
poses therein  specified  on  the  day  and  date  thereof.  Sworn  and  sub- 
scribed to  this  30th  day  of  May,  1838.  Gwyn  Morrison,  Clerk  and 
Recorder. 

'Tiecorder's  office,  May  30th,  1838.  Then  was  the  foregoing  instru- 
ment filed  for  record  and  recorded  in  Book  'B,'  pages  64  and  65,  on  the 
above  date  of  county  records.     Gwyn  Morrison,  Clk.  and  Recorder.'' 

"The  State  of  Texas,  County    of    Montgomery.     I,    Appleton  Gay, 
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county  clerk  of  Montgomery  County,  and  the  State  of  Texas,  do  hereby 
certify  that  the  above  and  foregoing  is  a  full,  true,  and  correct  copy  of 
the  original  taken  from  the  records  of  said  county  in  my  keeping,  and 
I  further  certify  that  the  same  was  carefully  copied  by  me  from  book 
*B,^  pages  64  and  65  of  the  said  book,  which  is  one  of  the  books  of 
record  of  said  county  in  my  keeping.  Given  under  my  hand  and  seal  of 
office,  this  the  10th  day  of  November,  1853.  Appleton  Gay,  Clerk  of 
County  Court,  Montgomery  County,  State  of  Texas. 

"Filed  for  record  May  6th,  1897,  at  4  o^clock  p.  m.  Recorded  May 
7th,  1897,  at  8  o^clock  a.  m.     P.  P.  West,  C.  C.  C.  C.  C." 

Interveners  Martha  P.  Crenshaw  et  al.  introduced  an  interlocutory 
judgment  in  this  catise  against  the  plaintiffs  Maggie  E.  Butler,  a  feme 
sole,  Addie  Gray,  Newton  Gray,  Carrie  M.  Butler,  Wm.  H.  Butler,  Thos. 
W.  Butler,  and  Chas.  H.  Butler,  for  the  land  in  controversy  herein,  and 
a  final  judgment  against  J.  R.  Fluery  for  the  land  in  controversy. 

Interveners  then  introduced  the  following  certified  copy  from  the 
General  Land  Office  of  Texas,  properly  certified  under  the  hand  and 
seal  of  the  Commissioner  of  the  General  Land  Office  to  be  a  true  copy 
of  the  original  and  indorsement  thereon  on  file  in  his  office,  same  being 
the  certified  copy  of  a  survey  for  James  W.  Parker,  and  is  as  follows : 

"May  18th,  1838.  Survey  for  James  W.  Parker,  assignee  of  James 
S.  Butler  of  six  labores  795,417  square  varas.of  land,  situated  on  Har- 
mon's creek,  being  a  part  of  the  quantity  of  land  to  which  he  is  entitled 
by  virtue  of  a  certificate  No.  352  issued  by  the  Board  of  Land  Commis- 
sioners of  the  County  of  Montgomery,  beginning  at  the  N.  W.  comer  of 
Dyer  Bayte's  survey,  a  pine  24  inches  in  diameter  (bmgs) ;  thence  east 
with  the  line  of  said  survey  2477  vrs.  to  the  N.  E.  comer  of  said  sur- 
vey (bmgs) ;  thence  north  1878  (bmgs) ;  thence  west  1453  varas  inter- 
sected the  S.  E.  corner  of  McKin's  survey,  2867  varas  the  S.  W.  comer 
of  McKin's  survey  in  Harmon's  Creek ;  thence  N.  5  2-10  varas  to  a  post 
(brags)  1417  vrs.  to  the  N.  W.  comer  of  said  survey  (bmgs) ;  thence 
west  415  vrs.  to  Harmon's  Creek  intersected  the  east  boundary  lin,e  of 
J.  Parker's  survey  (bmgs) ;  thence  south  with  the  line  of  J.  Parker's 
survey  1417  varas  to  the  S.  E.  comer  of  J.  Parker's  survey,  2414  vrs. 
intersected  the  northern  boundary  of  B.  Bisenhoover's  survey  (bmgs)  ; 
thence  east  with  the  line  of  B.  Bisenhoover's  survey  760  vrs.  to  Harmon's 
Creek,*  1260  vrs.  to  the  N.  E.  corner  of  said  survey  (bmgs) ;  thence 
south  with  the  line  of  said  survey  881  vrs.  to  the  beginning.  All  the 
witness  trees  are  marked  thus,  T.'  There  are,  to  the  best  of  my  knowl- 
edge and  belief,  three  labores  of  arable  or  temporal  land  and  three  la- 
bores  795,517  square  varas  of  pasture  land  in  this  survey.  J.  H.  Col- 
lard,  Dept.  Surveyor.     L.  D.  Nixon,  L.  J.  McMcPlumer,  chainmen." 

"I  certify  the  above  field  notes  to  be  a  true  copy  taken  from  my  fidd 
book.     J.  H.  Collard,  Dept.  Surveyor." 

The  above  field  notes  are  indorsed  on  the  back : 

"Walker  County  50,  File  286,  Montgomery  County  first  class.  Field 
Notes.     6   795,417-1,000,000  labors.    James   S.   Butler.     File.    James 
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Parker.     Field  Notes.    James  W.  Parker.    Recorded  page  154-5.    J. 
S.  Butler.     6,794,417  vrs.  Montgomery  County.'' 

Then  follows  the  following  certificate:  "I,  J.  H.  CoUard,  solemnly 
declare  under  oath  of  office  that  the  foregoing  survey  was  executed  ac- 
cording to  law  and  made  since  the  first  day  of  February  last.  Mont- 
gomery, August  3rdj  1838.    J.  H.  CoUard,  Dept.  Surveyor.*' 

A  plat  of  the  land  is  accompanied  with  this  certificate. 

Interveners  next  introduced  the  following  certified  copy  from  the 
General  Land  Office  of  Texas,  given  under  the  hand  and  seal  of  the 
Commissioner  of  the  General  Land  Office  July  18,  1900:  "I  hereby 
certify  that  J.  H.  CoUard,  a  deputy  surveyor  for  thie  county  of  Mont- 
gomery County,  has  surveyed  for  me  seven  labours  159,237  vrs.  of  land, 
situated  on  Harmon's  Creek  adjoining  Jesse  Parker  and  Benson  Bisen- 
hoover  etc.  surveys,  being  a  part  of  the  quantity  of  land  to  which  I  am 
entitled  by  virtue  of  a  certificate  No.  352  issued  by  the  Board  of  Land 
Commissioners  for  the  county  of  Montgomery  to  me  as  assignee  of  James 
S.  Butler  for  one-third  of  a  league  of  land. 

"Given  under  my  hand  this  the  18th  day  of  May,  1838.  Jas.  W. 
Parker,  Asn.  of  James  S.  Butler.  Endorsed,  certificate  of  J.  W.  Par- 
ker, Montg.  1286." 

Interveners  next  introduced  a  certified  copy  of  the  file  wrapper  of 
file  No.  286,  Montgomery,  first  class,  in  the  name  of  James  S.  Butler 
by  Assistant  J.  W.  Parker  for  6  795,417-1,000,000  labores  of  land  in 
Walker  County,  Texas.  Said  file  wrapper  certified  to  be  an  archive  of 
the  General  Land  Office  properly  certified  under  the  hand  and  seal  of 
the  Commissioner  of  the  General  Land  Office,  July  18th,  1900.  The 
following  indorsements  are  certified  thereon : 

'talker  Co.  56.  FUe  286.  Montgomery,  First  Class.  James  S. 
Butler  by  Ass.  J.  W.  Parker  6  &  795,417-1,000,000  labores.  Cert,  not 
recommended.  Cert,  not  returned.  Contents:  1.  Field  Notes.  2. 
Cert,  for  survey.     Novr.  28th,  78.  Lusk." 

Interveners  next  introduced  a  patent  from  the  State  of  Texas,  signed 
'by  the  (Jovemor  November  2,  1854,  properly  attested  by  the  Land  Com- 
missioner, granting  to  Jas.  S.  Butler,  his  heirs  or  assigns  forever,  the 
land  in  controversy  in  this  suit,  described  properly  by  field  notes,  said 
patent  reciting  that  it  is  granted  by  virtue  of  certificate  No.  2631-2732 
issued  by  the  Commissioner  of  the  General  Land  Office  on  the  11th  day 
of  December,  1852  as  a  duplicate. 

Hill  being  sworn  as  witness  for  interveners  testified  as  follows  'T[ 
am  acquainted  with  the  lands  in  Montgomery  and  Walker  counties  and 
with  Harmon's  Creek,  and  with  the  surveys  of  land  mentioned  in  the 
certified  copy  of  field  notes  as  made  by  J.  H.  CoUard  for  Parker.  Har- 
mon's Creek  is  located  in  what  was  formerly  Montgomery  County,  but 
is  now  in  Walker  County,  Texas."  Interveners  also  introduced  in  evi- 
dence the  deed  properly  acknowledged  from  Mrs.  L.  E.  Parker  to  F.  G. 
Bobertson  conveying  all  her  interest  in  the  land  in  controversy  to  Rob- 
ertson. 
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The  appellants'  evidence  of  title  is  as  follows : 

An  agreement  that  defendants,  save  and  except  H.  A.  Morgan,  are 
the  heirs  of  J.  D.  Giddings,  deceased.  An  agreement  that  J.  D.  Gid- 
dings  and  his  legal  representatives  have  paid  taxes  on  the  land  in  con- 
troversy for  each  year  since  1868,  under  a  claim  of  ownership,  and  that 
H.  A.  Morgan  is  the  tenant  of  the  other  defendants  and  in  possession. 
H.  A.  Morgan  testified  for  the  defendants,  that  since  he  has  been 
in  possession  of  this  land  sued  for  in  this  action  he  had  put  up  about 
200  cedar  posts,  worth  about  the  sum  of  $30.  That  he  had  cleared  out 
a  fence  row  around  said  land  and  also  a  roadway,  and  had  shrubbed  off 
about  six  acres  of  land ;  that  the  value  of  said  work  was  about  $50.  T. 
F.  Bryan  testified  for  defendants  that  on  September  26,  1896,  he  met  a 
stranger  to  him,  who  claimed  to  be  G.  S.  Butler  and  to  be  the  only  child 
and  heir  of  J.  S.  Butler,  deceased ;  that  his  father  J.  S.  Butler  came  to 
Texas  prior  to  January  31,  1836,  and  died  in  Texas  about  1852;  that  he, 
as  agent  for  F.  P.  Cardwell,  took  a  deed  of  conveyance  from  said  G.  S. 
Butler  to  F.  P.  Cardwell  of  the  land  in  controversy  in  this  case;  that 
said  G.  S.  Butler  promised  to  furnish  proof  of  his  identity  and  heir- 
ship, which  he  has  not  done.  Defendants  introduced  regular  convey- 
ances from  F.  P.  Cardwell  to  M.  L.  Reel  of  the  land  in  controversy. 
Defendants  then  introduced  the  judgment  of  the  district  court  of  Coryell 
County  in  cause  No.  2051,  wherein  A.  M.  Giddings,  D.  C.  Giddings,  M. 
L.  G.  Stone,  and  Heber  Stone  recovered  the  land  described  in  inter- 
veners* f)etition  from  M.  L.  Reel. 

The  findings  of  fact  in  cause  No.  2857,  J.  K.  P.  Yeary  et  al.  v.  Mar- 
tha Crenshaw  et  al.,  made  by  this  court  and  this  day  decided,  are  hereby 
adopted  and  made  a  part  of  the  findings  in  this  case,  on  the  issue  of  the 
identity  of  the  land  in  controversy,  as  being  located  by  the  evidence  of 
right  or  headright  of  Butler,  transferred  to  Parker  in  1834;  and  as  to 
the  fact  that  Butler,  who  executed  that  conveyance,  is  the  same  man  to 
whom  the  patent  was  issued. 

All  of  the  questions  raised  in  appellants*  brief  have  been  passed  upon 
by  this  court  in  the  opinion  this  day  handed  down  in  the  case  of  J.  K.  P. 
Yeary  et  al.  v.  Martha  Crenshaw  et  al.,  except  the  one  as  to  the  power 
and  authority  of  Butler  to  execute  the  conveyance  to  Parker  in  1834. 
In  our  opinion,  the  evidence  in  question  is  specifically  definite  and  cer- 
tain, and  it  is  not  subject  to  any  of  the  objections  urged  against  it. 
Under  the  facts  of  this  case,  the  sale  made  by  Butler  to  Parker  was  not 
prohibited  by  law  and  was  not  void.  The  right  of  a  colonist  under  the 
government  of  Coahuila  and  Texas,  which  he  sold  before  the  organiza- 
tion of  the  Republic,  but  was  afterwards  patented  and  recognized  by  the 
Republic  or  State,  is  not  void.  Such  rights  were  recognized  under  the 
Constitution  of  the  Republic  of  Texas  and  by  the  Act  of  December, 
1837.  Babb  v.  Carroll,  21  Texas,  765 ;  Moore  v.  BuUard,  24  Texas,  151 ; 
Lott  V.  King,  79  Texas,  303. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

AHirmed. 
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J.  K.  P.  Yeary  et  al.  v.  Martha  P.  Crenshaw  et  al. 

Decided  Noyember  12,  1902. 

1. — ^Ancient  Instrument — ^Acted  On  by  Grantee — Location  and  Surrey. 

Plaintiff,  claiming  under  a  transfer  of  the  right  to  receive  land  from  the 
government,  aa  an  ancient  instrument,  was  entitled  to  the  admission  in  evidence 
of  a  certified  copy  from  the  Land  Office  of  the  survey  and  field  notes,  together 
with  the  assignee's  declaration  that  they  were  made  for  him  as  such  assignee, 
in  order  to  show  that  the  ancient  instrument  had  been  acted  on  by  him. 

8.— Evidence— Location  and  Survey— Certified  Copy— Registration  in  Proper 
County. 
The  land  in  controversy  being  in  C.  County  and  a  transfer  of  the  rights  of 
the  original  grantee  to  receive  land  from  the  State  sought  to  be  proved  by  cer- 
tified copy  from  the  records  of  M.  Coimty,  a  Land  Office  copy  of  the  survey  and 
field  notes  was  admissible  to  show  that  the  location  was  made  while  the  land 
lay  in  M.  County  and  the  transfer  was  properly  recorded  there  at  the  time. 

3. — Conveyance— Bond  for  Title. 

Instrument  assigning  the  grantor's  right  to  receive  land  from  the  govern- 
ment construed  and  held  to  l^  a  conveyance  effective  upon  the  location  and 
patenting  of  the  land,  and  not  a  mere  contract  to  make  title. 

4.— Stale  Demand— Adverse  Claim. 

The  rights  of  a  holder  of  the  equitable  title  to  land  are  not  affected  by  the 
doctrine  of  stale  demand  untU  some  act  is  done  by  the  owner  of  the  legal  title 
repudiating  the  trust. 

Appeal  from  the  District  Court  of  Coryell  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Owens  Miller,  for  appellants. 

McKinney  &  Hill,  for  appellees. 

FISHER,  Chief  Justice. — Appellees,  Martha  P.  Crenshaw,  Sarjih 
Walling,  joined  by  her  husband  Jesse  Walling,  and  F.  G.  Robertson,  in- 
stituted this  suit  in  the  District  Court  of  Coryell  County  on  the  27th 
day  of  November,  1901,  against  the  appellants  J.  K.  P.  Yeary  and  William 
Oressett  and  T.  C.  Moore,  in  trespass  to  try  title  to  the  James  S.  Butler 
survey  of  land  in  Coryell  County,  which  is  described  in  the  petition  by 
metes  and  bounds. 

Appellants  Yeary  and  Gressett  answered  jointly  by  plea  of  not  guilty, 
stale  demand,  and  limitation  of  ten  years.  The  defendant  T.  C.  Moore 
by  his  answer  disclaimed  any  title  or  possession  of  land  sued  for. 

The  cause  was  tried  before  a  jury  on  February  25,  1902,  and  under 
a  peremptory  instruction  from  the  couii,  the  jury  returned  a  verdict  in 
favor  of  T.  C.  Moore  on  his  plea  of  disclaimer,  and  in  favor  of  appellees 
for  the  land  sued  for  as  against  appellants,  and  the  court  thereupon 
rendered  judgment  dismissing  suit  as  to  T.  C.  Moore,  with  judgment 
in  his  favor  for  costs,  and  also  in  favor  of  appellees  as  against  appellants 
for  title  and  possession  of  the  land  sued  for. 

We  find  the  following  facts:    J.  W.  Parker  died  in  1863.    The  ap- 
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pellees,  except  F.  G.  Robertson,  are  his  sole  heirs.  Appellee  Bobertson 
claims  to  own  the  interest  of  L.  E.  Parker,  one  of  _the  wives  of  J.  W. 
Parker.  The  appellant  Yeary  is  an  heir  of  Jas.  S.  Butler,  who,  it  ap- 
pears from  the  evidence,  was  in  the  State  of  Texas  as  early  as  1835,  if 
not  before  then,  and  was  killed  in  San  Antonio  in  1848.  He  was  a  sin- 
gle man  at  the  time  of  his  death,  and  there  is  evidence  to  the  effect  that 
he  was  never  married.  The  appellant  Gressett  is  in  possession  of  the 
land  as  a  tenant  of  defendant  Yeary.  Appellant  Yeary,  through  his 
tenant  Gressett,  first  went  into  possession  of  the  land  in  October,  1900. 
He  testified  upon  the  trial  of  the  case,  as  follows :  "I  went  into  posses- 
sion of  the  land  last  October  one  year  ago,  and  I  put  the  defendant  W. 
T.  Gressett  in  possession  under  lease  about  one  year  ago." 

The  trial  was  had  on  the  23d  day  of  February,  1902.  On  the  2d  day 
of  November,  1854,  patent  to  the  land  sued  for,  which  is  situated  in 
Coryell  County,  was  granted  to  James  S.  Butler,  by  virtue  of  certificate 
No.  2631-2732,  issued  by  the  Commissioner  of  the  General  Land  OflSce 
on  the  11th  day  of  December,  1852,  as  a  duplicate.  The  patent  is  for 
five  labors  of  land,  situated  in  Milam  District,  Coryell  Coimty. 

The  plaintiff  offered  and  introduced  in  evidence  a  certified  copy  from 
the  deed  records  of  Montgomery  County,  Texas,  of  the  following  instru- 
ment: 

"This  witnesseth  I  have  this  day  sold  unto  James  W.  Parker  or  his 
legal  representatives  all  the  donation  that  is  now  or  may  hereafter  be- 
come due  to  me  as  a  citizen  of  Texas.     He  the  said having  paid 

me  to  my  satisfaction  for  'the  same.  The  said  James  by  himself  or 
other  representatives  has  full  power  to  select,  choose,  survey  or  locate 
the  same  whenever  he  or  they  may  see  proper.  I  do  irrevocably  appoint 
him  the  said  James  or  his  legal  representatives  my  true  and  lawful  at- 
torney in  fact  to  transact,  do  and  perform  anything  pertaining  to  the 
premises  to  secure  the  title  of  the  said  land  to  the  said  James  or  his 
representatives,  be  the  same  more  or  less.  He  or  they  has  full  power 
to  ask  and  receive  from  any  empresario  or  commissioner  or  other  au- 
thorized authorities  to  issue  land  titles  and  receive  the  title  in  his  own 
proper  name  and  for  his  own  proper  use,  and  the  said  land  empresario, 
commissioner  or  other  authorities  authorized  to  issue  land  titles  is  here- 
by fully  authorized  to  issue  the  title  in  the  name  and  for  the  use  of  the 
said  James  W.  Parker  or  his  other  legal  representatives.  And  I  hereby 
divest,  myself  of  any  claim  upon  the  government  of  Texas  for  the  only 
sole  use  and  behoof  of  the  said  James.  I  bind  myself  to  continue,  be 
and  remain  and  perform  all  the  necessary  personal  requirements  of  the 
law,  and  if  necessary  to  make  any  other  title  to  the  said  James  hereafter. 
I  bind  myself  to  do  so  for  the  full  performance  of  the  above,  I  bind 
myself  in  the  full  sum  of  ten  thousand  dollars. 

"Given  under  my  hand  and  seal  this  23rd  day  of  August,  1834. 

his 

"James  +  Butler. 

mark. 
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'T^^itness:  Samuel  Frost,  Robert  Frost,  Silas  M.  Parker,  L.  T.  Me- 
Plumer." 

PlaintiflFs  introduced  date  of  acknowledgment  of  said  instrument,  to 
wit,  May  30,  1838:  'Tlecorder's  office,  30  May,  1838.  Then  was  the 
foregoing  instrument  filed  for  record  and  recorded  in  book  'B,'  pages 
64  and  65  on  the  above  date  of  county  records.  Gwyn  Morrison,  Clerk 
and  Becorder.'* 

"The  State  of  Texas,  County  of  Montgomery.  I,  Appleton  Gay,  clerk 
of  the  County  Court  of  Montgomery  County,  in  the  State  of  Texas,  do 
hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct  copy 
of  the  original  taken  from  the  records  of  said  county  in  my  keeping, 
and  I  further  certify  that  the  same  was  carefully  copied  by  me  from 
book  rB'  pages  64  and  65  of  said  book,  which  is  one  of  the  books  of 
record  of  said  county  in.  my  keeping.  Given  under  my  hand  and  seal  of 
office,  on  this  the  10th  day  of  November,  A.  D.  1853.  Appleton  Gay, 
Clk.  of  the  County  Court  of  Montgomery  Co.,  Texas.** 

Recorded  in  deed  records  of  Coryell  County,  Texas,  volume  17^  page 
387,  May  7,  1897. 

Plaintiffs  then  read  in  evidence  to  the  court  only,  a  copy  of  survey 
and  field  notes  made  by  J.  H.  CoUard  for  J.  W.  Parker  on  May  18,  1830, 
and  certified  to  by  the  Commissioner  of  the  General  Land  Office  of  ttiis 
State,  which  copy  is  in  words  as  follows,  to  wit : 

"May  the  18th,  1838.  Survey  for  James  W.  Parker,  assignee  of 
James  S.  Butler  of  six  labors  795,417  square  varas  of  land  situated  on 
Harmon's  Creek,  being  a  part  of  the  quantity  of  land  to  which  he  is 
entitled  by  virtue  of  a  certificate  No.  352  issued  by  the  Board  of  Land 
Commissioners  for  the  county  of  Montgomery,  beginning,  &c.  [here  fol- 
lows field  notes  not  material  to  this  statement  of  facts,  and  being  quite 
lengthy  are  omitted]  to  the  beginning.  All  the  witness  trees  are 
marked  thus^  T.*  There  are  to  the  best  of  my  knowledge  and  belief, 
three  labors  of  arable  or  temporal  land  and  three  labors  795,417  square 
varas  of  pasture  land  in  this  survey.  J.  H.  CoUaijd,  Deputy  Surveyor. 
L.  D.  Nixon,  L.  J.  McPlumer,  chainmen." 

^'I  certify  the  above  field  notes  to  be  a  true  copy  taken  from  my  field 
book.     J.  H.  CoUard,  Dept.  Surveyor.^' 

"I,  J.  H.  CoUard,  solemnly  declare  under  oath  of  my  office  that  the 
foregoing  survey  was  executed  according  to  law  and  made  since  the  first 
day  of  February,  last.  Montgomery,  August  3rd,  1838.  J.  H.  CoUard, 
Dept.  Surveyor.*^ 

Plaintiff  then  read  in  evidence  before  the  court  only,  a  certified  copy 
from  the  Commissioner  of  the  General  Land  Office  of  the  State,  a  decla- 
ration made  in  writing  by  Jas.  W.  Parker,  which  is  in  words  and  figures, 
to  wit: 

"I  hereby  certify  that  J.  H.  CoUard,  a  deputy  surveyor  for  the  county 
of  Montgomery  has  surveyed  for  me  seven  labors,  159,237  square  varas 
of  land,  situated  on  Harmon^s  Creek,  adjoining  Jesse  Parker  and  Benson 
Vol.  30  Civil— 26. 
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Bisenhoover's  &c.,  surveys,  being  a  part  of  the  quantity  of  land  to  which 
I  am  entitled  by  virtue  of  a  certificate  No.  325  issued  by  the  Board  of 
Land  Commissioners  for  the  coimty  of  Montgomery^  to  me  as  assignee 
of  James  S.  Butler,  for  one-third  of  a  league  of  land.  Given  under  my 
hand,  this  18th  day  of  May,  1838.  James  W.  Parker,  Assn.  of  Jas.  S. 
Butler." 

W.  L.  Hill,  being  sworn  as  a  witness  for  plaintiffs,  testified  as  fol* 
lows,  to  wit : 

"I  am  acquainted  with  Montgomery  and  Walker  counties  and  with  the 
location  of  the  territory  described  in  the  field  notes  and  survey  intro- 
duced in  evidence  before  the  court  as  made  by  J.  H.  CoUard  on  Har- 
mon's Creek,  and  know  that  said  creek  is  located  in  what  was  formerly 
Montgomery  County  but  now  Walker  County,  Texas,  and  that  the  loca- 
tion of  said  survey  would  be  now  in  Walker  County,  originally  a  part  of 
Montgomery  County." 

Plaintiff  then  read  in  evidence  a  deed  made  by  Mrs.  L.  E.  Parker, 
widow  of  J.  W.  Parker,  to  F.  G.  Robertson,  conveying  all  of  her  interest 
in  the  land  sued  for  in  this  case  to  the  said  Robertson. 

The  only  conclusion  tliat  can  be  reached  from  the  facts  is,  that  the 
James  Butler  who  executed  the  conveyance  to  Jas.  W.  Parker  in  1834 
is  the  same  person  that  was  killed  in  San  Antonio  ill  1848,  and  to  whom 
the  land  was  patented  in  1854;  and  the  conclusion  can  be  reached  from 
the  facts  that  the  right  or  certificate  upon  which  the  patent  was  predi- 
cated was  and  is  the  same  intended  to  be  conveyed  by  Butler  to  Parker 
in  his  conveyance  of  the  23d  of  August,  1834. 

Appellants'  second  assignment  of  error  complains  of  the  action  of  the 
court  in  admitting  in  evidence  the  certified  copy  from  the  Land  Office 
of  the  survey  and  field  notes  made  by  J.  H.  CoUard,  deputy  surveyor. 
There  was  no  error  in  this  ruling.  The  plaintiffs  assert  title  under 
transfer  executed  by  Butler  to  Parker  in  1834  as  an  ancient  instrument. 
The  record  of  the  survey  and  the  affidavit  of  Parker  were  admissible  for 
the  purpose  of  showing  that  Parker  had  acted  imder  the  instrument 
executed  by  Butler.  The  antiquity  of  this  instrument,  together  with 
the  evidence  showing  that  the  claimant  under  it  had  acted  upon  it, 
would  admit  it  in  evidence  as  an  ancient  instrument.  Ammon  v.  Dyer, 
78  Texas,  646,  649,  650.  This  survey  was  also  admissible  for  the  pur- 
pose of  showing  that  the  ancient  instrument  had  been  recorded  in  the 
proper  county.  This  instrument  was  recorded  in  the  land  records  of 
Montgomery  County  on  May  30,  1838.  In  Holmes  v.  Coryell,  58  Texas, 
681,  it  is  held  that  the  certified  copy  of  the  record  of  a  deed  is  admis- 
sible in  evidence  as  an  ancient  instrument,  if  the  record  is  over  thirty 
years  of  age.  To  the  same  effect  is  Brown  v.  Simpson,  67  Texas,  231. 
In  Hancock  v.  Tram  Lumber  Company,  65  Texas,  233,  it  is  held  that 
the  copy  of  the  record  of  a  deed  properly  registered  in  the  county  where 
the  land  is  situated,  may  be  admitted  in  evidence  in  any  other  county 
where  the  title  may  be  involved. 

The  Act  of  December  20,  1836,  authorized  the  registration  of  instru- 
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ments  concerning  titles  to  land.  It  might  be  true  that  the  instrument 
executed  by  Butler  in  1834  would  not  be  entiled  to  registration  as  a 
muniment  of  title  to  land  prior  to  the  time  that  the  survey  was  made 
by  CoUard  on  May  18,  1838;  but  the  fact  that  a  survey  was  made  at 
that  time  imder  the  certificate  called  for  in  the  transfer,  would  make 
that  instrument  a  title  to  land,  and  entitle  it  to  registration  in  the 
county  where  the  land  was  situated.  Therefore,  the  copy  of  the  sur- 
vey was  admissible  for  the  purpose  of  showing  that  the  ancient  instru- 
ment was  entitled  to  registration  in  Montgomery  County,  the  record  of 
which,  being  over  thirty  years  of  age,  would  be  admissible  imder  the 
cases  cited. 

Our  findings  of  fact,  in  effect,  dispose  of  appellants*  assignments  of 
error  as  set  out  on  pages  7,  8,  and  9  of  their  brief.  In  our  opinion,  the 
instrument  executed  by  Butler  in  1834  is  not  a  mere  bond  for  title,  but 
is  an  executed  contract  of  sale  or  conveyance.  Gaines  v.  Cotton,  49 
Texas,  101;  Owens  v.  New  York  and  Texas  Land  Company,  32  S.  W. 
Eep.,  189.  It  is  sufficiently  certain  in  determining  who  is  the  grantor 
and  the  grantee  named  in  the  instrument;  and  it  purports  to  convey 
whatever  right  Butler  might  be  entitled  to  from  the  government  at  the 
time  the  instrument  was  executed.  It  clearly  relates  to  his  headright 
that  he  was  then  entitled  to ;  and  the  conclusion  to  be  reached  from  the 
facts  is  that  this  headright  was  finally  merged  into  the  patent  issued 
in  1854. 

If  stale  demand  can  be  urged  in  a  case  of  this  character  (New  York 
and  Texas  Land  Company  v.  Hyland,  8  Texas  Civil  Appeals,  601),  we 
are  clear  that  it  does  not  arise  under  the  facts  of  this  case.  If  it  could  be 
conceded  that  an  equitable  title  only  was  in  the  plaintiffs,  and  that  the 
legal  title  was  in  the  heirs  of  Butler  by  virtue  of  the  patent,  it  would  be 
held  in  trust  for  the  equitable  owners,  and  stale  demand  would  not 
begin  its  operation  until  there  was  some  act  indicating  a  repudiation  of 
the  trust.  Wilson  v.  Simpson,  80  Texas,  287 ;  Robertson  v.  Du  Bose,  76 
Texas,  10.  The  only  act  of  repudiation  shown  was  the  possession  of 
Yeary,  which  began  in  1900,  a  time  too  recent  to  be  considered  as  hav- 
ing any  bearing  on  the  issue  of  stale  demand. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 
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Home  Mutual  Insurance  Company  v.  Tompkies  &  Co. 

Decided  November  13,  1902. 

1. — ^Fire  Insurance — Change  in  Ownership  of  Property— Executory  Contract. 

An  executory  contract  to  convey  insured  property  does  not,  where  no  part 
of  the  consideration  for  such  contract  has  been  paid  and  there  has  been  no 
change  in  the  possession  or  right  of  possession,  constitute  a  change  in  the  inter- 
est or  title  within  the  meaning  of  a  stipulation  in  the  policy  by  which  it  shoold 
become  void  if  any  such  change  should  take  place. 

2. — Same — ^Policy — ^Ambiguity—Construction. 

Since  the  policy  of  insurance  is  a  contract  for  indemnity,  an  ambiguity  in 
it  must  be  construed  in  favor  of  indemnity,  rather  tlian  of  forfeiture. 

3. — Same — ^Part  of  Building  Falling  in  Storm. 

Where  the  policy  provides  that  the  insurance  shall  cease  if  the  building  or 
any  part  thereof  shall  fall,  this  requires  that  the  fall  should  be  of  a  substantial 
and  material  part  thereof. 

4.— Same— Identity  of  Building  Not  Destroyed. 

Where  the  fall  is  of  a  material  and  substantial  part  of  the  building,  the 
policy  is  avoided,  although  the  distinctive  character  of  the  building  is  not  de- 
stroyed thereby, 

6.— Same— Substantial  Part  of  Building— Cupola. 

Where  the  main  mill  building  was  50x50  feet  and  two  stories  in  height,  with 
a  flat  roof  from  which  there  projected  a  cupola,  called  a  third  story  in  the 
policy,  12x16  and  10  feet  high,  used  for  operating  the  rice  cleaning  machinery , 
and  the  cupola  was  blown  away  in  a  storm,  except  a  few  uprights,  the  policy 
was  thereby  avoided.    Garrett,  C.  J.,  dissenting. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  Wm.  H.  Wilson. 

Alexander  &  Thompson,  for  appellant. 

L,  B.  Moody,  for  appellee. 

GARRETT,  Chief  Justice.— This  suit  was  brought  by  the  appellees, 
Tomkies  &  Co.,  against  the  Home  Mutual  Insurance  Company,  the  ap- 
pellant, to  recover  upon  a  policy  of  insurance  for  the  sum  of  $3000, 
and  interest  thereon,  issued  June  27,  1900,  for  the  period  of  one  year. 
The  property  insured  was  the  "machinery,  shafting,  gearing,  tools, 
belting,  implements,  extra  parts  of  machinery,  mill  supplies,  elevators 
and  millwright  work,  contained  in  the  three  and  one  story  frame  com- 
position roof  building  and  one  story  brick  composition  roof  boiler  house 
adjoining,  including  bin,  cupola,  and  all  plumbing  therein,  situated  on 
block  No.  22,  Houston,  Texas.  It  was  destroyed  by  fire  on  September 
27,  1900,  together  with  the  building  which  contained  it.  The  building 
had  been  damaged  by  the  storm  of  September  8,  1900.  In  defense 
against  the  recovery  the  appellant  pleaded: 

1.  That  after  the  policy  was  issued  and  before  the  fire  a  change  oc- 
curred in  the  interest,  and  in  the  title,  of  the  assured  in  the  properiy 
described  in  the  policy,  contrary  to  its  terms,  in  a  contracted  sale  to 
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T.  H.  Thompson  and  B.  F.  Bonner  et  al.  2.  That  a  part  of  the  build- 
ing fell  as  the  result  of  a  cyclone,  and  not  as  the  result  of  a  fire,  which 
made  the  policy  void. 

There  was  a  trial  by  jury  which  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiffs  for  the  amount  sued  for. 

The  policy  provided:  (1)  This  entire  policy  shall  be  void  if  the 
interest  of  the  assured  in  the  property  be  not  truly  stated  herein.  This 
entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereon,  shall  be  void  if  the  interest  of  the  assured  be  other 
than  sole  and  unconditional  ownership,  or  if  any  change,  other  than 
by  the  death  of  the  assured,  take  place  in  the  interest,  title  or  posses- 
oion  of  the  subject  of  insurance  *  *  *  whether  by  legal  process, 
or  judgment  or  voluntary  act  of  the  insured,  or  otherwise.  (2)  If  the 
building  or  any  part  thereof  fall,  except  as  the  result  of  fire,  all  insur- 
ance by  this  policy  on  such  building  or  its  contents  shall  immediately 
cease.*' 

In  August,  1900,  Tomkies  &  Co.  made  a  written  contract  with  T.  H. 
Thompson  and  B.  F.  Bonner,  as  promoters  of  a  prospective  company 
to  be  incorporated,  to  sell  the  company  the  entire  property  described  in 
the  policy  of  insurance  for  a  consideration  of  $8500,  to  be  paid,  and  the 
further  consideration  that  L.  L.  Tomkies,  one  of  the  plaintiffs,  was  to 
be  employed  by  the  new  company  as  head  miller  at  $125  a  month.  The 
contract  was  signed  by  L.  L.  Tomkies  for  Tomkies  &  Co.,  and  by  T.  H. 
Thompson  as  president,  and  B.  F.  Bonner  as  secretary,  of  the  prospec- 
tive company.  This  corporation  was  afterwards,  on  August  25,  1900, 
created  as  T.  H.  Thompson  Seed  and  Rice  Milling  Company.  It  re- 
pudiated the  contract  entered  into  by  Thompson  and  Bonner  with  Tom- 
kies &  Co. 

The  main  building  was  two  stories  high,  50  feet  square,  with  a  cupola 
12x16  feet  in  the  center  on  the  south  side,  10  feet  high.  The  only 
machinery  in  the  cupola  was  the  cleaner,  which  was  operated  by  belting 
from  the  lower  floor.  The  power  plant  was  one  story,  30x50  feet,  ad- 
joining the  main  building  on  the  west.  Prior  to  the  storm  the  build- 
ing was  intact,  good  as  new,  and  worth  $5000.  The  storm  blew  off  the 
entire  cupola,  except  a  few  of  the  uprights.  The  plate  of  the  east  wall 
of  the  building  was  broken  in  the  center,  and  the  wall  was  crushed  and 
leaned  in  about  three  feet  at  the  top.  No  part  of  it  fell.  The  southeast 
comer  of  the  roof  had  been  ripped  up.  Some  of  it  fell  leaning  down 
in ;  others  blew  off  onto  the  ground.  The  power  house  was  not  injured, 
except  that  the  smokestack  fell,  and  probably  broke  something  about  the 
roof.  The  total  amount  of  damage  to  the  building  by  the  storm  was 
$200.     A  contractor  had  undertaken  to  restore  it  for  that  amount. 

The  contract  for  the  sale  of  the  property  described  in  the  policy  of 
insurance  was  an  executory  contract  to  convey  in  the  future.  No  con- 
sideration was  paid,  and  there  was  no  change  in  the  possession  or  the 
right  to  the  possession  of  the  property.  Such  a  contract  does  not  con- 
stitute a  change  in  the  interest  or  title  of  the  insured  property  within 
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the  meaning  of  the  stipulation  in  the  policy  by  which  it  should  become 
void  if  any  such  change  should  take  place.  Erb  v.  Insurance  Co.,  67 
N.  W.  Sep.,  585;  1  May  on  Ins.,  sec.  267.  It  is  immaterial  whether 
the  new  corporation  or  the  promoters  would  be  bound  by  the  contract, 
since  there  was  no  change  in  the  title. 

Construing  the  provision  avoiding  the  policy  if  the  building  or  any 
part  thereof  fell  except  as  the  result  of  fire,  the  court  below  instructed  the 
jury  as  follows:  "This  language  would  not,  in  law,  avoid  the  policy, 
if  some  trivial  or  minute  part  of  the  material  in  the  building  should 
fall,  nor  does  it  mean  that  the  falling  of  any  fragment  whatever,  or  por- 
tion whatever,  of  a  part  of  the  building  would  avoid  the  policy.  To 
avoid  the  policy  the  falling  must  be  of  some  substantial  part  of  the 
building  that  is  such  an  integral  part  of  the  building  as  a  whole  as 
that  the  falling  of  the  same  would  destroy  the  distinctive  character  of 
the  structure.^' 

It  was  competent  for  the  parties  to  contract  that  the  policy  should 
become  void  if  the  building  or  any  part  of  it  fell,  but  such  contract  must 
receive  a  reasonable  construction,  and  the  policy  of  insurance  being  a 
contract  for  indemnity,  whatever  there  may  be  of  ambiguity  in  it,  must 
be  construed  in  favor  of  indemnity  rather  than  of  forfeiture.     The  lan- 
guage "or  any  part  thereof  fall"  may  be  said  to  be  ambiguous  and  to 
require  construction,  because  it  would  be  unreasonable  to  contend  that 
the  policy  would  be  avoided  if  some  trivial  or  minute  part  of  the  mate- 
rial in  the  building  should  fall.     The  falling  must  be  of  some  material 
or  substantial  part  of  the  building.     Insurance  Co.  v.  Crunk,  23  S.  W. 
Eep.,  140.     And  whether  such  part  of  the  building  had  fallen  would  be 
a  question  for  the  determination  of  the  jury.     Insurance  Co.  v.  Tom- 
kies,  28  Texas  Civ.  App.,  157,  66  S.  W.  Rep.,  1109.     By  the  instruc- 
tion given  the  jury  in  this  case  they  were  required  to  find,  in  order  that 
the  policy  should  be  avoided,  not  that  some  material  or  substantial  part 
of  the  building  as  such  had  fallen,  but  that  there  had  fallen  such  an 
integral  part  thereof  as  a  whole  as  that  the  falling  of  the  same  would 
destroy  the  distinctive  character  of  the  structure.     According  to  the 
decisions  in  this  State  under  the  valued  policy  law  the  jury  were  re- 
quired to  believe  that  the  building  had  been  totally  destroyed  before 
they  could  find  for  the  defendant,  thereby  nullifying  the  stipulation  as 
to  a  part  entirely.     Hamburg  v.  Garlington,  66  Texas,  103.     WTiile  the 
part  that  should  fall  in  order  to  avoid  the  policy  should  be  a  substantial 
and  material  part  of  the  building,  it  would  not  be  necessary  for  it  to  be 
so  great  a  part  as  would  destroy  the  distinctive  character  of  the  structure. 
In  such  case  the  structure  could  no  longer  be  considered  a  building,  but 
only  debris  or  ruins. 

It  is  the  opinion  of  the  majority  of  the  court  that  the  cupola  was  a 
distinctive  part  of  the  building,  designated  in  the  policy  as  the  third 
story;  that  it  was  constructed  for  the  purpose  of  operating  therein  the 
cleaner,  which  was  a  part  of  the  machinery  belonging  to  the  mill ;  and 
that  by  the  destruction  of  the  cupola  an  essential  part  of  the  building 
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which  protected  this  machinery  fell,  and  that  the  policy  was  thereby 
avoided.  There  is  no  controversy  about  the  facts,  and  it  appears  as  an 
undisputed, fact  that  the  cupola,  except  a  few  uprights,  fell.  There- 
fore it  is  the  opinion  of  the  majority  of  the  court  that  the  judgment  of 
the  cou^rt  below  should  be  reversed  and  that  judgment  should  be  here 
rendered  in  favor  of  the  appellant. 

The  writer,  however,  is  of  the  opinion  that  it  does  not  follow  that  the 
judgment  should  be  reversed  on  account  of  the  error  in  the  charge,  be- 
cause it  appears  from  the  uncontradicted  evidence  that  no  material  or 
substantial  part  of  the  building  had  fallen.  The  main  building  was  a 
two  story  structure,  50x50  feet,  with  a  flat  roof  from  which  projected  a 
cupola  12x16  feet,  10  feet  high.  The  cupola  is  called  a  third  story  in 
the  policy,  but  was  a  very  small  part  of  the  building.  All  of  it  except 
a  few  uprights  pieces  was  blown  oflf  by  the  storm,  and  this  was  all  that 
fell  except  a  part  of  the  roof,  which  was  shown  to  be  ripped  up  at  the 
southeast  comer,  but  only  a  portion  of  it  blew  oflE.  The  east  wall,  al- 
though the  plate  was  broken  and  it  was  crushed  in  three  feet  at  the  top, 
did  not  fall.  So  much  of  the  building  as  fell  was  insignificant  and 
trivial  as  compared  with  the  whole.  This  is  shown  by  the  fact  that  the 
entire  damage,  including  the  ripping  up  of  the  roof  and  the  breaking 
in  of  the  east  wall,  did  not  exceed  $200  in  a  building  worth  $5000.  The 
cupola  was  an  insignificant  part  of  the  building,  only  a  projection  of 
12x16  feet,  10  feet  high  from  the  roof  of  the  main  building,  which  was 
50x50  feet,  to  which  adjoined  the  one  story  power  house  30x50  feet  in 
size.  And  the  cupola  was  all  that  fell  except  some  fragments  from  the 
roof,  unless  the  smokestack  be  considered  a  part  of  the  building.  Other 
damage  to  the  building  can  not  be  considered,  and  the  part  that  fell  was 
so  small  a  part  that  it  should  be  held  as  a  matter  of  law  not  to  be  such 
a  substantial  or  material  part  as  would  avoid  the  policy.  The  purpose 
of  the  stipulation  was  to  prevent  the  increase  of  the  risk  as  a  moral  risk 
by  so  diminishing  the  value  of  the  property  as  to  make  it  to  the  inter- 
est of  the  owner  that  it  should  be  destroyed  by  fire,  and  the  risk  that 
would  result  from  fire  spreading  in  the  event  of  a  fall,  and  for  the  fur- 
ther reason  of  protection  to  the  property  insured.  In  accordance  with 
the  opinion  of  the  majority  of  the  court  the  judgment  of  the  court  below 
will  be  reversed,  and  judgment  here  rendered  in  favor  of  -the  appellant. 

Reversed  and  rendered. 
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Texas  &  New  Orleans  Railway  Company  v.  Mary  Ann  Stewart. 

Decided  November  14,  1902. 

Railway  Company— Collision— Brakeman— Assumed  Risk— Contributory  Negli- 
gence. 
Where  a  freight  train  had  broken  in  two,  and  a  brakeman,  charged  with  the 
duty  of  keeping  a  watch  on  the  train,  went  back  to  the  rear  of  the  front  por- 
tion and  from  there  signaled  the  engineer  to  back  and  continued  to  so  signal 
until  a  moment  before  the  collision,  when  he  gave  the  signal  to  stop,  too  late 
to  avoid  the  collision  which  resulted  in  his  death,  he  assumed  the  risk  or  -wsls 
guilty  of  contributory  neeligence  such  as  would  bar  a  recovery,  although  no 
flagman  had  been  sent  back,  as  required  by  the  rules. 

Error  from  the  District  Court  of  Harris  County.    Tried  below  before 
Hon.  Wm.  H.  Wilson. 

Baker,  Botts,  Baker  &  Lovett  and  A,  L.  Jackson,  for  plaintiflF  in 
error. 

James  A.  Breeding,  for  defendant  in  error. 

GILL,  Associate  Justice. — This  was  a  suit  by  Mary  Ann  Stewart, 
as  plaintiff,  against  the  Texas  &  New  Orleans  Railroad  Company,  as 
defendant,  to  recover  damages  for  the  death  of  her  son,  William  Stewart, 
which  she  alleged  was  caused  by  the  negligence  of  the  defendant.  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff,  from  which 
defendant  prosecutes  this  writ  of  error. 

The  facts  out  of  which  the  action  grew  appear  without  material  dis- 
pute, and  are  briefly  stated  as  follows : 

On  the  night  of  October  21,  1899,  William  Stewart,  who  was  the  son 
of  plaintiff,  was  in  the  employ  of  defendant  as  brakeman,  and  as  such 
was  engaged  as  head  brakeman  on  a  freight  train  of  defendant  running 
between  China  and  Sour  Lake,  two  stations  on  defendant's  road.  There 
was  a  train  running  in  the  same  direction  just  ahead  of  the  train  on 
which  William  Stewart  was  engaged,  but  it  had  passed  Sour  Lake  in  the 
direction  of  Houston  at  the  time  of  the  accident.  The  train  in  question 
was  in  charge  of  an  engineer,  Fred  Keeler;  B.  F.  Williams,  the  fire- 
man ;  deceased  Stewart,  the  head  brakeman ;  T.  J.  Smith,  the  rear  brake- 
man;  and  C.  R.  Paynter,  ihe  conductor.  The  accident  was  caused  by 
the  parting  of  the  freight  train  and  the  collision  of  the  parts  thereafter. 
The  proper  position  of  the  head  brakeman  was  on  top  of  the  cars  nearest 
the  engine,  from  which  position  he  could  best  discover  any  accident  to 
the  train  and  prevent  disastrous  consequences,  though  custom  permitted 
him  to  ride  in  the  cab  of  the  engine,  from  which  position  he  could  also 
keep  an  effective  lookout. 

The  rear  brakeman's  proper  place  was  in  or  on  the  caboose,  in  some 
position  from  whence  he  could  see  signals  from  the  engine  or  front 
brakeman  and  otherwise  watch  the  train.     The  conductor's  position  was 
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in  the  cabooee  and  it  was  his  duty  also  to  take  and  give  signals,  but  as 
he  had  other  duties  which  at  times  engaged  his  attention  inside  the 
caboose,  the  duty  of  lookout  from  that  end  of  the  train  was  primarily 
imposed  on  the  rear  brakeman. 

The  company  by  its  rules  (which  were  placed  in  the  hands  of  all  train- 
men and  with  the  provisions  of  which  they  were  all  expected  to  famil- 
iarize themselves)  had  minutely  prescribed  the  duties  of  each  mem- 
ber of  the  train  crew  in  case  of  the  pari;ing  of  the  train  while  in  mo- 
tion, and  a  strict  compliance  with  these  rules  would  in  almost  every  case 
protect  both  the  lives  of  the  crew  and  the  properi;y  of  the  company. 
One  of  the  rules  provided  that  when  the  engineer  discovered  or  was  ap- 
prised that  his  train  had  parted  while  in  motion  he  should  continue  the 
engine  in  forward  motion  and  give  three  long  blasts  of  the  whistle,  which 
would  be  a  signal  to  the  portion  of  the  crew  on  the  rear  of  the  train 
that  the  train  had  broken  in  two.  These  signals  were  to  be  repeated 
until  responded  to  by  those  on  the  rear,  and  in  no  event  should  he  back 
up  until  the  rear  portion  of  the  train  was  stopped.  A  signal  for  the 
benefit  of  the  engineer  was  also  provided  when  the  break  was  discovered 
by  others  than  those  on  the  engine,  the  object  of  the  provisions  being  to 
keep  the  front  end  of  the  train  out  of  reach  of  the  rear  end  until  the 
latter  was  brought  to  a  standstill.  It  was  the  duty  of  those  on  the  rear 
part  of  the  train  to  bring  the  detached  part  to  a  standstill  as  quickly  as 
possible. 

When  it  was  ascertained  by  the  engineer  through  signals  from  the 
rear  that  his  train  had  parted  and  that  the  rear  end  had  been  stopped, 
it  was  his  duty  to  back  the  front  end  of  the  train  at  a  speed  not  exceed- 
ing four  miles  an  hour,  having  first  sent  a  signal  man  a  prescribed  dis- 
tance back  in  the  direction  of  the  detached  portion  of  the  train.  On 
the  night  in  question  the  train  had  left  the  station  at  China  and  the 
engine  had  approached  within  a  mile  of  Sour  Lake  station  when  de- 
ceased, who  was  riding  in  the  engine  cab,  stated  to  the  engineer  that 
he  believed  the  train  had  broken  in  two.  The  engineer  immediately 
slowed  the  engine  and  told  deceased  to  drop  off  and  go  back  and  see. 
This  was  done,  and  when  he  reached  the  back  end  of  the  front  portion 
he  went  to  the  last  car,  which  was  then  attached  to  the  front  portion 
(four  cars  having  remained  with  the  engine),  went  round  the  end  of 
the  car  as  if  to  inspect  the  drawhead,  then  came  out,  gave  a  stop  signal, 
mounted  to  th^  top  of  the  car,  and  signaled  the  engineer  to  back  up. 
This  the  engineer  did  at  a  speed  of  six  or  eight  miles  an  hour,  the 
signals  from  deceased  to  back  up  being  continually  repeated.  In  a  little 
while  they  came  in  violent  contact  with  the  rear  portion  of  the  train, 
which  was  approaching  at  a  speed  of  twenty-five  or  thirty  miles  an  hour. 
Several  cars  were  demolished  and  deceased  received  injuries  from  which 
he  died  within  a  few  hours.  A  moment  before  the  collision  the  engineer 
received  a  violent  stop  signal  from  deceased  and  immediately  applied 
his  air  brakes,  but  this  was  done  too  late  to  avert  the  accident. 

The  caboose  had  side  lights  on  it  showing  green  in  front  and  red  be- 
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hind,  designed  as  "markers"  for  the  engineer  and  front  brakeman  so 
that  if  the  train  parted  at  night  it  could  be  readily,  discovered.  The 
conductor  and  rear  brakeman  testified  that  these  were  burning  on  the 
occasion  in  question  and  the  engineer  and  fireman  swear  they  were  seen 
a  moment  after  the  accident,  but  swear  also  they  did  not  see  them  either 
when  they  discovered  the  break  in  the  train  or  at  any  time  between  then 
and  the  accident.  The  track  was  straight  and  these  lights  could  be  seen 
for  more  than  a  mile.  The  conductor  and  rear  brakeman  testified  they 
did  not  discover  the  break  until  the  moment  of  the  accident,  though 
they  noticed  a  rocking  motion  of  the  train  and  supposed  the  engineer 
had  shut  off  steam  in  order  to  enter  Sour  Lake  with  the  train  under  full 
Control.  They  did  nothing  to  stop  the  rear  portion  of  the  train  and 
gave  no  signals.  The  track  was  straight.  The  night  was  dark  but 
clear,  and  the  conditions  were  favorable  to  the  seeing  of  signals. 

Upon  this  state  of  facts  the  plaintiff  predicated  a  right  to  recover 
upon  three  grounds : 

First.  Negligent  failure  to  furnish  and  provide  sufficient  and  safe 
machinery  and  appliances  to  be  employed  in  the  operation  of  the  train, 
and  from  carelessness  ^ind  negligence  of  the  vice-principals  and  other 
servants,  including  the  conductor  and  rear  brakeman^  to  perform  their 
reasonable  duty  for  the  safety  of  deceased.  Second.  In  failing  to  give 
deceased  any  warning  of  the  approach  of  the  rear  portion  of  the  train. 
Third.  That  the  engineer  was  negligent  in  failing  to  keep  the  front 
portion  of  the  train  in  motion  until  the  rear  portion  had  been  stopped 
and  in  failing  to  give  three  long  blasts  of  the  whistle  and  repeat  the 
same  until  the  signal  was  answered  as  required  by  the  rules,  and  in 
backing  up  the  train  tpo  rapidly  and  not  taking  other  precautions  pre- 
scribed by  the  rules. 

Defendant  answered  by  general  denial  and  pleas  of  contributory  neg- 
ligence and  assumed  risk. 

The  trial  court  submitted  the  case  alone  upon  the  alleged  negligence 
of  the  engineer  in  putting  the  engine  in  backward  motion  before  learn- 
ing that  the  rear  portion  had  been  stopped  and  in  failing  to  give  and 
continue  to  give  the  whistle  signals  prescribed  by  the  rules.  As  de- 
fenses he  submitted  the  issues  of  contributory  negligence  and  assumed 
risk. 

The  assignments  of  error  in  their  various  forms  present  but  the  one 
question, — the  sufficiency  of  the  evidence  to  support  recovery.  The  jury 
might  well  have  held  the  engineer  to  hsLxe  been  negligent,  for  the  rear 
lights  were  burning,  and  according  to  his  own  statement  of  the  surround- 
ing circumstances  could  have  been  seen  by  him  at  a  great  distance  had 
he  made  the  proper  effort  to  see  them.  The  only  theory  under  the  evi- 
dence which  might  excuse  him  was  that  there  was  a  provision  in  one  of 
the  rules  to  the  effect  that  the  precautions  usually  imposed  on  him 
might  be  omitted  when  the  rear  portion  of  the  train  stopped  and  was 
in  plain  open  view.  It  is  possible  in  this  case  that  having  sent  the  front 
brakeman  back  and  receiving  a  back  up  signal  from  him  he  rested  on 
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the  assumption  that  deceased  had  discovered  the  rear  portion  standing 
in  plain  view  and  therefore  took  no  further  precautions.  The  rear 
brakeman  might  be  held  negligent,  because  had  he  been  keeping  the 
needful  lookout  he  would  have  discovered  the  break  at  once  and  stopped 
the  rear  portion  of  the  train. 

The  conductor  may  have  been  equally  culpable  under  the  facts,  for 
though  he  might  under  some  circumstances  have  acted  on  the  assump- 
tion that  the  rear  brakeman  was  doing  his  duty,  the  facts  in  this  case 
tend  to  show  that  he  was  aware  the  brakeman  was  not  on  watch.  Their 
apparent  mutual  fault  is  accentuated  by  the  fact  that  they  knew  they 
were  approaching  a  station  and  had  to  meet  a  trfiin  there,  and  the  rules 
of  the  company  as  well  as  common  care  required  that  under  such  con- 
ditions every  member  of  the  crew  should  be  on  the  alert  and  at  his  post 
of  duty.  But  irrespective  of  the  conduct  of  the  other  members  of  the 
crew,  it  appears  to  us  too  plain  for  controversy  that  deceased  of  all 
others  was  most  to  blame. 

He  knew  the  rules  formulated  by  the  company  for  the  safety  of  the 
train.  His  position  was  on  top  of  the  cars  near  the  engine  where  he 
could  get  a  better  view  than  any  other  of  the  entire  length  of  the  train. 
If  it  was  permissible  for  him  to  ride  in  the  engine  cab  (and  we  hold 
that  it  was),  he  was  still  in  a  better  position  than  either  the  engineer 
or  the  fireman  to  keep  an  effective  lookout  to  the  rear.  The  fireman 
in  the  nature  of  things  was  engaged  much  of  his  time  in  keeping  up 
his  fire.  The  engineer  was  burdened  with  the  primary  duty  to  look  out 
ahead,  both  for  the  safety  of  the  train  and  of  those  who  might  be  upon 
the  track,  while  upon  deceased  was  imposed  the  one  duty  to  watch  the 
train,  and  his  attention  was  not  distracted  or  divided  by  any  other. 
He  in  fact  first  discovered  the  breaking  of  the  train,  and  called  it  to 
the  attention  of  the  engineer.  The  latter  slowed  the  engine  and  sent 
the  deceased  back  to  make  discoveries.  The  deceased  went  back  where 
he  would  be  in  the  best  position  to  see,  and  from  this  point  of  vantage 
signaled  the  engineer  to  stop  and  back  up.  He  persisted  in  giving  the 
back  up  signal  almost  to  the  moment  of  the  accident,  and  appellee  ought 
not  to  be  heard  to  complain  that  his  signals  were  obeyed.  When  he 
gave  the  stop  and  back  up  signals  he  must  have  known  one  of  two  things, 
either  that  the  rear  portion  had  not  stopped,  or  that  he  was  ignorant  of 
its  position  and  condition  as  to  rest  or  motion.  If  he  knew  it  had  not 
stopped,  he  assumed  the  risk  of  backing  the  train.  If  he  had  no  knowl- 
edge upon  the  subject  and  could  not  with  certainty  ascertain  the  facts, 
he  equally  assumed  the  risk  of  inducing  the  engineer  to  back  the  train. 
The  failure  of  the  engineer  to  give  the  whistle  signals  can  not  change 
the  results  in  this  respect,  for  deceased  knew  they  were  not  being  sounded. 
He  knew  also  that  no  flagman  had  been  sent  back,  notwithstanding  the 
plain  requirement  of  the  rules.  Knowing  all  these  things  and  the  ap- 
parent danger  he  was  incurring  and  to  which  he  was  subjecting  his 
fellow  workmen,  it  is  diflScult  to  account  for  his  conduct.     Indeed,  to 
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undertake  to  account  for  it  as  the  record  stands  would  be  pure  specula- 
tion. 

But  appellee  undertakes  to  answer  this  position  and  sustain  the  ver- 
dict by  resort  to  a  note  to  one  of  the  rules,  the  note  being  as  follows : 
"When  necessary  to  protect  the  front  end  of  the  train,  the  front  brake- 
man  will  be  subject  to  orders  and  instructions  of  the  engineer.^^ 

It  is  contended  that  deceased  was  obeying  such  instructions  in  acting 
as  he  did,  and  in  so  doing  was  under  the  direct  control  of  a  superior. 
This  contention  is  manifestly  unsound.  He  was  told  by  the  engineer 
to  drop  off  and  go  back  and  see.  This  order  he  appeared  to  obey,  but 
the  engineer  did  not  tell  him  to  give  a  stop  or  back  up  signal.  These 
signals  were  in  effect  an  assurance  to  the  engineer  that  his  order  had 
been  obeyed;  that  he  had  gone  back  and  that  he  had  discovered  con- 
ditions which  rendered  it  safe  to  back  up;  and  instead  of  being  misled 
by  the  engineer  he  perhaps  misled  the  engineer. 

We  think  the  defense  of  assumed  risk,  or  else  of  contributory  negli- 
gence, was  established  as  a  matter  of  law,  and  that  the  trial  court  should 
have  directed  a  verdict  for  defendant. 

The  facts  being  undisputed  and  appearing  to  have  been  fully  devel- 
oped upon  the  trial,  the  judgment  is  reversed  and  judgment  is  here  ren- 
dered for  appellant. 

Reversed  and  rendered. 


South  Texas  National  Bank  v.  Texas  and  Louisiana  Lumber 

Company  et  al. 

Decided  November  14,  1902. 

l.—Oaxnishment— Transfer  of  Corporate  Stock— Assent  of  Benefidarie^— Pre- 
sumption. 
Where  a  debtor  who  owned  stock  in  a  corporation  assigned  and  delivered 
the  certificates  thereof  to  R.  for  the  payment  of  debts  due  to  K's  wife  and  child, 
exceeding  the  amount  of  the  stock,  but  the  stock  was  not  transferred  on  the 
books  of  the  corporation  until  after  a  creditor  of  the  assigner  had  served  a  writ 
of  garnishment  on  it,  the  assent  of  the  beneficiaries  under  the  assignment,  nec- 
essary to  its  validity,  will  be  presumed,  and  the  creditor,  having  the  burden  of 
proof,  was  not  entitled  to  a  judgment  against  the  garnishee  without  showing 
that  the  beneficiaries  had  not  assented. 

3.— Same— Husband  and  Wife— Minor. 

R.'s  assent  to  the  assignment  of  the  stock  was  binding  upon  his  wife,  the 
statute  giving  him  the  control  of  her  property,  and  the  minor  child  being  un- 
able to  contract,  the  assent  of  his  natural  guardian,  made  in  his  interest,  should 
be  upheld. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  Wm.  H.  Wilson. 

0.  T,  Holt  and  L,  B.  Moody,  for  appellant. 

Coleman  &  Abbott,  for  appellees. 
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PLEASANTS,  Associate  Justice. — ^Appellant  having  a  judgment 
against  J.  W.  Webb  and  Percy  Allen  for  the  sum  of  $1769.62,  sued  out 
writs  of  garnishment  thereon  against  the  Texas  and  Louisiana  Lumber 
Company  and  L.  B.  Menef^e  &  Co.,  corporations,  requiring  each  to 
answer  what  number  of  shares,  if  any,  the  said  Percy  Allen  owned  in 
said  corporations.  Each  of  the  garnishees  answered  that  Percy  Allen 
was  not  the  owner  of  any  stock  in  said  corp<Jration  at  the  time  of  making 
said  answer,  nor  at  the  time  the  writ  of  garnishment  was  served  upon 
it.  The  writs  of  garnishment  were  served  on  November  6,  1900,  and  the 
answers  of  the  garnishees  were  filed  on  the  7th  day  of  January,  1901. 
Both  of  these  answers  were  controverted  by  the  appellant,  but  on  the 
9th  of  January,  1902,  the  contest  of  the  answer  of  L.  B.  Menefee  &  Co. 
was  withdrawn.  The  trial  was  had  on  said  date  upon  the  issue  raised 
by  appellant's  contest  of  the  answer  of  the  appellee,  Texas  and  Louis- 
iana Lumber  Company,  and  resulted  in  a  judgment  in  favor  of  the 
garnishee,  from  which  judgment  the  plaintiff  below  prosecutes  this 
appeal. 

The  facts  disclosed  by  the  record  are  as  follows:  On  the  3d  day  of 
July,  1900,  the  defendant 'Percy  Allen  owned  stock  in  said  corporation 
of  the  face  value  of  $2900,  and  of  the  actual  value  of  $1450.  On  said 
date  he  indorsed  and  delivered  the  certificate  for  said  stock  to  H.  B.  Rice 
for  the  purpose  of  paying  debts  due  by  him  to  his  infant  child  and  to 
the  Dumble  estate,  of  which  estate  the  wife  of  H.  B.  Rice  was  executrix, 
and  also  an  heir.  These  debts  exceeded  in  amount  the  value  of  the 
stock.  Rice  sold  the  stock  on  the  6th  day  of  June,  1901,  and  applied 
the  proceeds  to  payment  of  said  indebtedness  pro  tanto.  Allen  was  not 
indebted  to  Rice,  and  the  latter  was  not  a  purchaser  of  the  stock  and 
did  not  pay  Allen  anything  for  the  indorsement  and  delivery  of  the 
stock  to  him.  The  stock  was  not  transferred  on  the  books  of  the 
appellee  company  until  it  was  sold  by  Rice,  and  on  that  day  the  transfer 
was  made  on  the  books  from  Allen  to  the  purchaser  from  Rice.  ' 

Appellant's  only  assignment  of  error  assails  the  judgment  of  the  court 
below  as  being  contrary  to  the  law  and  the  evidence,  in  that  the  undis- 
puted evidence  shows  that  Percy  Allen  owned  stock  in  appellee  company 
at  the  time  the  writ  of  garnishment  was  served  upon  it,  and  iShat  the 
transfer  of  said  stock  to  Rice  having  been  made  for  the  purpose  of 
paying  indebtedness  due  by  said  Allen,  such  transfer  was  void  as  to 
plaintiff,  because  it  does  not  appear  from  the  evidence  that  the  bene- 
ficiaries of  said  trust  had  assented  to  same  prior  to,  the  service  of  the 
writ  of  garnishment. 

It  is  settled  law  in  this  State  that  an  assignment  for  the  benefit  of 
creditors,  or  a  mortgage  with  power  of  sale  given  by  a  debtor  to  secure 
his  creditors,  does  not  become  effective  until  assented  to  by  the  bene- 
ficiaries, and  that  property  so  assigned  or  mortgaged  is  subject  to  attach- 
ment or  garnishment  by  any  creditor  of  the  debtor  at  any  time  prior 
to  the  creation  of  the  contract  of  assignment  or  mortgage  which  can 
only  have  potential  existence  when   assented   to  by  those  for  whose 
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benefit  it  is  executed.  Alliance  Milling  Co.  v.  Eaton,  25  S.  W.  Bep., 
618.  In  the  case  cited  the  opinion  of  the  Supreme  Court  is  based  upon 
an  aflfirmative  finding  by  the  district  court  and  the  Court  of  Civil 
Appeals  that  the  beneficiaries  had  not  given  their  assent  to  the  mort- 
gage at  the  time  the  writ  of  attachment  was  levied.  In  the  case  of 
Baldwin  ^.  Peet,  22  Texas.  722,  the  court  say:  "The  American  de- 
cisions hold  that  the  assent  of  creditors  to  a  general  assignment  will  be 
presumed  so  as  to  give  it  effect,  although  they  may  know  nothing  of  it 
when  it  is  made.''  This  language  is  quoted  by  Judge  Stayton  in  the 
Eaton  case,  supra,  and  declared  not  to  be  in  conflict  with  the  rule  that 
the  assent  of  creditors  is  necessary  to  the  validity  of  an  assignment  for 
their  benefit,  and  to  mean  nothing  more  than  that  the  presumption  of 
assent  was  a  presumption  of  fact  to  be  indulged  in  the  absence  of  evi- 
dence" to  the  contrary. 

The  record  in  this  case  does  not  affirmatively  show  that  either  Mrs. 
Rice  or  the  minor  child  of  Percy  Allen,  for  whose  benefit  the  stock  was 
transferred  to  H.  B.  Rice,  did  not  have  knowledge  of  the  transfer  and 
had  not  assented  thereto  prior  to  issuance  and  service  of  the  writ  of 
garnishment. 

The  burden  was  upon  appellant  to  show  that  Percy  Allen  owned  stock 
in  the  appellee  company  which  was  subject  to  garnishment  at  the  time 
the  writ  was  levied,  and  this  burden  was  not  met  by  the  evidence.  The 
transfer  of  the  stock  to  Rice  was  regular  upon  its  face,  and  every  pre- 
sumption was  in  favor  of  its  validity.  If  valid,  it  created  a  lien 
superior  to  that  of  appellant,  and  if  facts  existed  which  rendered  it 
invalid,  it  devolved  upon  the  appellant  to  establish  such  facts.  The 
evidence  failing  to  establish  any  facts  tending  to  show  the  invalidity  of 
the  transfer,  the  court  below  properly  adjudged  the  discharge  of  the 
garnishee.  Ellison  v.  Tuttle,  26  Texas,  283;  Railway  v.  Terry,  50 
Texas,  283. 

We  are  further  of  the  opinion  that  the  consent  of  H.  B.  Rice  to  the 
assignment  was  binding  upon  his  wife.  The  statute  vests  him  with  the 
control  and  management  of  his  wife's  separate  property,  and  any  con- 
tract with  reference  thereto  made  by  him  and  not  shown  to  be  in  fraud 
of  his  wife's  rights  was  binding  upon  her. 

The  other  beneficiary  in  the  assignment  being  a  minor  and  therefore 
unable  to  make  a  valid  contract,  his  assent  was  unnecessary,  and  the 
court  should  protect  his  interest  by  upholding  a  contract  made  in  his 
behalf  by  his  natural  guardian  and  which  clearly  appears  to  be  for  his 
interest  and  benefit. 

We  think  the  judgment  of  the  court  below  should  be  affirmed,  and  it  is 
so  ordered. 

Affirmed. 
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J.  P.  Daggett  v.  Sidney  Webb  &  Co. 

Decided  November  15,  1902. 

1. — ^Trial — Peremptory  Instruction — Conflict  of  Bvidence. 

In  an  action  of  damages  where  the  evidence  is  sharply  conflicting,  although 
it  may  preponderate  in  favor  of  one  party,  it  is  error  for  the  court  to  take  the 
case  from  the  jury  by  a  peremptory  instruction. 

2.— Landlord  and  Tenant— Covenant  to  Return  in  Good  Order— Measure  of  Dam- 
ages. 
Where  in  an  action  of  damages  for  breach  of  a  covenant  to  return  leased 
premises  in  as  good  state  as  when  received,  with  the  exception  of  usual  wear 
and  tear,  the  plaintiff's  evidence  as  to  his  damages  was  all  in  regard  to  the  cost 
of  rebuilding  the  destroyed  improvements,  with  estimates  of  the  difference  in 
value  between  the  same  new  and  in  the  condition  in  which  the  old  ones  should 
have  been  at  the  end  of  the  lease,  which  evidence  was  not  objected  to,  this  was 
sufficient  to  take  the  question  of  damages  to  the  jury,  and  a  peremptory  in- 
struction to  find  for  the  defendants  was  error. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below  be- 
fore Hon.  J.  A.  P.  Dickson. 

Holman  &  Dalton  and  John  W.  Wray,  for  appellant. 

Glasgow  &  Kenan  and  J.  T.  Montgomery,  for  appellees. 

HUNTER,  Associate  Justice. — This  suit  was  brought  by  appellant 
to  recover  damages  from  appellees,  who  were  his  tenants  under  a  written 
lease  of  certain  improved  lands,  with  dwelling  houses,  barns,  outhouses, 
fences  and  lots,  for  the  term  of  five  yeais,  which  lease  contained  the  fol- 
lowing covenant :  "Said  Webb  &  Co.  agree  to  keep  the  place  in  as  good 
shape  as  it  now  is,  with  the  exception  of  usual  wear  and  tear,  and  deliver 
the  same  back  to  J.  P.  Daggett  in  that  shape.  Witness  our  hands  this 
15th  day  of  May,  1895.     Sidney  Webb  &  Co.'^ 

Daggett  alleged  that  the  premises  were  in  good  condition  and  repair 
when  let  to  the  defendants,  and  that  the  same  were  damaged  as  follows : 
One  hog  pen,  worth  $43,  torn  down  and  destroyed ;  a  hog  pasture  fence, 
worth  $50,  destroyed;  a  machine  shed,  worth  $37.93,  destroyed;  a 
granary  shed,  worth  $74.08,  destroyed;  a  com  bin,  worth  $82.93,  de- 
stroyed ;  a  bam,  house  and  granary,  worth  $367.19,  destroyed ;  a  vacant 
bam  lot,  worth  $22.15,  destroyed;  a  house  with  shed  room  and  porch, 
worth  $600,  bumed  down  and  destroyed;  one  mile  of  wire  fence  de- 
stroyed, worth  $52.50;  ranch  house  damaged  in  sum  of  $500;  aggre- 
gating the  sum  of  $2500.     Defendants  answered  by  general  denial. 

On  the  trial  the  plaintiff^s  evidence  tended  to  establish  his  claim  for 
damages, — ^his  own  testimony  and  that  of  a  carpenter,  who  made  esti- 
mates of  what  it  would  cost  to  restore  the  destroyed  improvements, 
being  to  the  effect  that  the  damages  were  about  the  amount  alleged, 
with  $10  deducted  from  each  item  for  "usual  wear  and  tear,"  and  $50 
each  from  the  value  of  the  house  and  bam  as  given.     The  defendants' 
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evidence  was  sharply  conflicting  with  the  plaintiff^s,'  tending  to  show 
that  the  dilapidation  and  loss  of  the  buildings  and  improvements  were 
the  result  of  their  age  and  decayed  condition  when  they  received  them, 
and  the  fire  which  burned  the  house  was  an  accident  which  occurred 
without  any  negligence  on  their  part,  and  that  floods  came  and  washed 
away  the  hog  pens  and  fences,  etc. 

The  court  instructed  the  jury  to  find  a  verdict  for  the  defendants, 
and  this  charge  is  complained  of  as  error.     The  evidence,  as  stated,  is 
conflicting,  and  perhaps  it  may  be  conceded  that  the  preponderance  is 
on  the  side  of*  the  defendants,  yet  the  court  erred  in  taking  the  case 
from  the  jury.    Bowman  v.  Brewing  Co.,  17  Texas  Civ.  App.,  440,  43 
S.  W.  Rep.,  808.    Appellees'  counsel  insists,  however,  that  there  was 
no  evidence  showing  the  difference  in  value  of  the  premises  before  the 
injuries  complained  of  occurred  and  afterwards,  and  for  this  reason  the 
charge  was  proper.    Appellant's  evidence  was  as  to  the  cost  of  restoring 
the  improvements  destroyed  by  substituting  new  ones,  with  an  estimate 
of  difference  in  value  of  the  same  new  and  in  the  condition  the  improve- 
ments were,  or  should  have  been,  at  the  end  of  the  lease,  diminished  in 
value  by  ordinary  wear  and  tear.     This  is  not  the  proper  rule  for  esti- 
mating the  damages  in  this  casee,  but,  unobjected  to,  this  evidence,  we 
think,  tended  to  prove  the  difference  in  value  of  the  premises  with  the 
improvements  in  the  condition  as  received  by  the  lessees,  ordinary  wear 
and  tear  excepted,  and  the  value  of  the  premises  at  the  expiration  of 
the  lease  without  them,  which  seems  now  to  be  the  settled  rule  in  cases 
where  the  tenant  covenants  to  keep  the  premises  in  as  good  condition 
as  they  are  when  he  receives  them,  ordinary  wear  and  tear  excepted, 
and  to  so  deliver  them  to  the  owner  or  reversioner  at  the  end  of  the 
lease.    Taylor  on  Landl.  and  Ten.,  8  ed.,  sec.  368. 

As  to  the  liability  of  the  lessees  for  buildings  and  improvements  l<wt 
or  destroyed  by  fire,  flood,  or  tempest,  during  the  term  of  the  lease, 
where  the  tenant  has  covenanted  to  repair  and  to  deliver  back  in  as 
good  condition  as  received,  see  Id.,  sections  357,  360,  361,  364,  and 
Miller  v.  Morris,  55  Texas,  412 ;  but,  by  this  reference  we  do  not  mean 
to  indicate  that  the  terms  used  in  the  lease  under  consideration  are 
equivalent  to  a  covenant  to  repair. 

Because  of  the  peremptory  instruction  given,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Jackson  Brothers  v.  W.  M.  Corley. 

Decided  November  15,  1902. 

1.— Jurisdiction— County  Court— Distress  Proceeding. 

Where  a  distress  warrant  for  rents  amounting  to  $220,  together  with  cita« 
tion,  was  sued  out  before  a  justice  of  the  peace,  both  returnable  to  the  county 
court,  the  jurisdiction  of  the  latter  court,  upon  service  of  the  writs,  immediately 
attached,  and  was  not  affected  by  subsequent  payments  reducing  the  amount  to 
less  than  $200,  nor  by  quashal  of  the  warrant,  but  was  retained  for  all  pur- 
poses. 

8. — Landlord's  Lien — Foreclosure — Parties. 

In  an  action  by  a  landlord  against  his  lessee  for  rent  and  foreclosure  of  his 
statutory  lien,  a  purchaser  of  goods  covered  by  the  lien  was  prpoperly  joined 
as  a  defendant,  though  he  may  not  have  been  personally  liable  for  the  rent. 

3. — Same — Conversion — Joinder  of  Action»— Jurisdiction. 

Where  such  purchaser  converted  the  goods  pending  the  foreclosure  proceed- 
ings, the  cause  of  action  against  him  for  conversion  could  be  joined  with  the 
suit  against  the  lessee  for  debt  and  foreclosure,  and  the  fact  that  the  claim  for 
conversion  was  for  less  than  $200  when  first  set  up  could  not  affect  the  juris- 
diction of  the  county  court. 

4.— Same— Distress  Warrant— Affidavit  For. 

In  an  application  for  a  distress  warrant  the  plaintiff  must  show  the  exist- 
ence of  one  of  the  grounds  specified  in  article  3240,  Revised  Statutes,  and  if  the 
allegation  is  not  made  in  the  language  of  the  statute,  equivalent  terms  must 
be  employed. 

5. — Same — ^Removing  Property  from  Rented  Premises. 

Where  an  affidavit  for  a  distress  warrant  alleged  that  the  defendants  'Tiave 
advertised  and  are  selling  all  goods  at  cost,  and  are  rapidly  disposing  of  the 
same,  replacing  with  no  new  goods,"  this  was  not  equivalent  to  a  charge  that 
the  defendants  were  about  to  remove  their  property  from  the  rented  premises 
within  the  meaning  of  the  statute,  and  did  not  constitute  ground  for  the  issu- 
ance of  the  warrant. 

6. — Same— Replevy  Bond— Judgment  Against  Sureties. 

Where  the  distress  warrant  has  been  quashed,  the  plaintiff  is  not  entitled 
to  judgment  against  the  sureties  on  the  replevy  bond.  So  held  with  reference 
to  directly  conflicting  authorities  on  the  point. 

Appeal  from  the  County  Court  of  Limestone  County.     Tried  below 
before  Hon.  A.  J.  Harper. 

Gibson  &  Bryant,  for  appellants. 

J.  0.  Harper  and  Jackson  &  Hays,  for  appellees. 

TEMPLETON,  Associate  Justice. — W.  M.  Corley  rented  a  store- 
house to  Steen  &  Colgin  for  the  terra  of  one  year  beginning  August  15, 
1900,  at  $40  per  month,  payable  at  the  end  of  each  calendar  month. 
The  lessees  placed  a  stock  of  groceries  in  the  house,  and  carried  on  a 
business  there  until  February  20,  1901,  when  they  sold  out  to  Frank 
Smith,  who,  five  days  later,  sold  to  Jackson  Bros.  Corley  knew  of  these 
transactions,  and  did  not  object  thereto.  Steen  &  Colgin  paid  the  rents 
Vol.  30  Civil— 27. 
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which  accrued  during  their  occupancy,  and  when  Smith  bought  he 
assumed  payment  of  the  rents  to  mature  thereafter.  When  Jackson 
Bros,  bought  they  agreed  with  Smith  to  pay  him  rent  at  $40  per  month 
-for  such  time  as  they  might  occupy  the  premises.  The  rent  for  Feb- 
ruary was  paid;  On  March  26,  1901,  Corley  sued  out  a  distress  war- 
rant against  Steen  &  Colgin  and  Jackson  Bros.,  claiming  an  indebted- 
ness of  $220  for  the  rent  of  the  house  for  five  and  one-h^lf  months, 
beginning  March  Ist  and  ending  August  15,  1901.  He  sought  to  hold 
Steen  &  Colgin  as  original  lessees  and  Jackson  Bros,  as  tenants,  by 
reason  of  their  having  gone  into  possession  of  the  rented  premises,  with 
knowledge  of  the  lease,  under  a  contract  with  the  lessee  and  with  the 
implied  consent  of  the  lessor.  As  ground  for  the  writ,  it  was  alleged 
in  the  affidavit  therefor  that  the  defendants  were  about  to  remove  their 
property  from  the  rented  premises,  "in  this,  that  they  have  advertised 
and  are  selling  all  goods  at  cost,  and  are  rapidly  disposing  of  same  and 
replacing  with  no  new  goods.^*  The  writ  was  levied  on  goods  valued 
at  $320,  and  Jackson  Bros,  prompely  replevied  the  same.  Citation 
was  issued  with  the  warrant,  and  was  served  on  the  same  day.  The 
warrant  and  the  citation  were  made  returnable  to  the  county  court. 
On  April  1,  1901,  Jackson  Bros,  paid  to  Smith  the  rent  for  the  month 
of  March,  and  Smith  paid  over  the  same  to  Corley. 

On  May  1,  1901,  Jackson  Bros,  paid  to  Smith  the  rent  for  the  month 
of  April  (which  was  retained  by  him),  and  sold  out  to  Clark  &  Stevens, 
who  immediately  removed  the  goods  from  the  leased  premises.  On 
May  20,  1901,  Corley  filed  his  petition  in  the  coimty  court,  and  on 
November  29,  1901,  filed  an  amended  petition  on  which  the  case  was 
tried.  Steen  &  Colgin  made  default.  The  firm  of  Jackson  Bros,  was 
composed  of  L.  A.  Jackson  and  W.  E.  Jackson.  By  mistake  it  was 
stated  in  the  affidavit  for  the  warrant  and  in  the  citation  that  said  firm 
was  composed  of  B.  F.  Jackson  and  W.  E.  Jackson.  The  plaintiff,  by 
proper  pleadings,  alleged  the  mistake,  and  had  L.  A.  Jackson  cited. 
The  said  defendant  appeared  and  pleaded  to  the  jurisdiction  of  the  court 
on  the  ground  that  the  amount  in  controversy  when  he  was  made  a  party, 
being  only  $180,  was  not  within  the  jurisdiction  of  the  county  court. 
He  also  moved  to  quash  the  warrant  because  in  the  affidavit  therefor  it 
was  not  stated  in  unqualified  terms  that  the  defendants  were  about  to 
remove  their  property  from  the  rented  premises.  Subject  to  the  said  plea 
and  motion,  Jackson  Bros,  answ^ered  to  the  merits.  The  motion  to 
quash  was  sustained  on  November  29,  1901.  A  trial  before  the  court 
without  a  jury  resulted  in  a  judgment  against  Steen  &  Colgin  and  Jack- 
son Bros,  for  $180,  the  amount  owing  to  Corley  on  rent,  with  a  fore- 
closure of  the  landlord's  lien  on  all  the  goods  situated  in  the  storehouse 
when  the  suit  was  instituted.     Jackson  Bros,  have  appealed. 

The  court  did  not  err  in  refusing  to  sustain  the  plea  to  the  juris- 
diction. The  suing  out  of  the  distress  warrant  was  the  beginning  of 
the  suit,  and  upon  the  service  of  the  warrant  and  the  citation,  both 
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writs  being  returnable  to  the  county  court,  the  jurisdictiqii  of  that 
court  immediately  attached.  Bateman  v.  Maddox,  86  Texas,  546.  At 
that  time  the  amoimt  in  controversy  was  $220,  and  the  jurisdiction  of 
the  county  court  was  not  affected  by  the  payment  made  thereafter  which 
reduced  Corley 's  claim  to  $180,  nor  by  the  quashal  of  the  warrant.  The 
county  court  having  once  acquired  jurisdiction  of  the  case,  retained  it 
for  all  purposes.  Ablowich  v.  Bank,  67  S.  W.  Eep.,  881.  Corley  un- 
doubtedly had  a  good  cause  of  action  against  Steen  &  Colgin  for  debt 
and  foreclosure,  and  the  jurisdiction  of  the  county  court  having  once 
attached  in  the  suit  brought  thereon,  Corley  was  entitled  to  prosecute 
the  suit  to  final  judgment  in  that  tribimal.  Even  if  Jackson  Bros,  were 
not  liable  personally,  as  tenants,  for  the  rent,  they  were  beyond  ques- 
tion proper  parties  to  the  suit  against  Steen  &  Colgin  for  foreclosure, 
they  having  bought  the  goods  covered  by  Corley's  lien,  and  being  in 
possession  thereof  and  claiming  title  thereto.  They  were  therefore 
properly  in  court.  If,  pending  the  litigation,  they  converted  the  goods, 
the  cause  of  action  against  them  for  conversion  could  be  set  up  by  the 
plaintiff.  Such  cause  of  action  could  be  joined  with  the  suit  against 
Steen  &  Colgin  for  debt  and  foreclosure,  and  the  fact  that  the  claim 
against  them  for  conversion  was  for  less  than  $200  when  the  same  was 
first  set  up,  would  not  affect  the  jurisdiction  of  the  county  court  over  it. 
Templeman  v.  Gresham,  61  Texas,  53.  The  trial  court  found  that 
Jackson  Bros,  were  personally  liable  because  they  had  converted  goods 
upon  which  Corley  held  a  landlord's  lien  of  greater  value  than  the 
amount  of  the  debt  claimed  by  Corley.  There  is  no  statement  of  facts 
in  the  record,  but  the  trial  judge  filed  conclusions  of  fact  at  the  request 
of  the  parties.  It  does  not  clearly  appear  from  said  conclusions  what 
became  of  the  goods  after  Jackson  Bros,  sold  to  Clark  &  Stevens.  It 
does  appear,  however,  that  the  latter  reihoved  the  goods  from  the  rented 
premises  many  months  before  the  warrant  was  quashed  or  the  case  was 
tried.  In  this  state  of  the  record  every  legitimate  inference  will  be 
indulged  in  support  of  the  judgment.  If  Jackson  Bros.,  pending  the 
suit  to  foreclose,  made  such  disposition  of  the  goods  that  the  same  could 
not  be  subjected  to  Corley^s  lien,  they  thereupon  became  liable  for  con- 
version. The  trial  court  has  held  that  such  was  the  effect  of  their  acts, 
and  we  can  not  say  that  the  holding  is  without  evidence  to  support  it. 
The  judgment  entered  foreclosed  the  lien  upon  the  goods  subject  thereto, 
and  it  may  be  that,  had  Jackson  Bros,  insisted  thereon,  they  would  have 
been  entitled  to  have  the  judgment  so  framed  that  the  personal  judg- 
ment against  them  should  be  enforced  only  in  the  event  the  goods  could 
not  be  found.  Templeman  v.  Gresham,  supra.  There  is  no  complaint, 
however,  of  the  judgment  on  this  ground.  We  Jhink  that  the  judgment 
properly  foreclosed  the  lien,  which  did  not  depend  in  any  way  upon  the 
validity  of  the  distress  proceedings.  The  trial  judge  correctly  held  that 
the  foreclosure  should  be  against  all  the  goods  subject  to  the  lien,  and 
not  merely  against  that  portion  thereof  which  had  been  distrained.     In 
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view  of  what  has  been  said  above  it  is  clear  that  the  mistake  made  by  the 
plaintiflp  in  naming  the  members  of  the  firm  of  Jackson  Bros,  was  not 
material,  and  could  be  corrected  by  proper  pleadings. 

The  appellee  has  filed  cross-assignments  of  error,  and  insists  that  the 
trial  court  erred  in  sustaining  the  motion  to  quash^  and  in  refusing, 
notwithstanding  the  quashal  of  the  warrant,  to  enter  judgment  against 
the  sureties  of  Jackson  Bros,  on  their  replevy  bond.  We  are  of  opinion 
that  there  is  no  merit  in  either  assignment.  It  is  true,  as  contended, 
that  article  3241,  Revised  Statutes,  which  prescribes  the  requisites  of 
an  affidavit  for  distress  warrant,  contains  no  provision  that  the  ground 
for  the  writ  shall  be  stated  in  the  affidavit.  It  is  clear,  however,  that 
the  plaintiff,  when  he  applies  for  the  warrant,  must  show  the  existence 
of  one  of  the  grounds  specified  in  article  3240,  before  he  can  obtain  the 
writ.  Wier  v.  Brooks,  17  Texas,  640.  The  statute  does  not  provide 
how  this  may  be  done.  The  statement  of  the  ground  relied  on  is  usually 
inserted  in  the  affidavit,  and  such  was  the  course  pursued  by  the  plaintiff 
in  this  case.  This  precludes  the  idea  that  any  other  ground  than  that 
stated  was  relied  on,  and  unless  the  ground,  as  stated,  was  sufficiently 
alleged,  the  motion  to  quash  was  well  taken.  The  allegation  should  be 
made  in  the  language  of  the  statute,  and  when  this  is  not  done,  equiva- 
lent terms  must  be  employed.  In  the  affidavit  before  us  the  ground  is 
stated  in  the  words  of  the  statute,  but  the  statement  is  accompanied  by 
a  qualifying  clause  of  material  import.  This  clause  can  not  be  treated 
as  surplusage,  but  must  be  considered  as  expressing  the  sense  in  which 
the  affiant  made  the  statement  that  the  defendants  were  about  to  remove 
their  property  from  the  rented  premises.  The  allegation  that  the  de- 
fendants "have  advertised  and  are  selling  all  goods  at  cost  and  are 
rapidly  disposing  of  same  and  replacing  with  no  new  goods,"  does  not 
amount  to  a  charge  that  the  defendants  were  about  to  remove  their 
property  from  the  rented  premises  within  the  meaning  of  the  statute. 
A  cost  sale,  at  retail,  and  not  a  closing  out  sale,  in  bulk,  was  alleged, 
and  it  can  not  be  held,  regardless  of  all  the  facts  surrounding  such 
sale,  that  the  same  constituted  ground  for  the  issuance  of  the  distress 
warrant. 

The  contention  of  appellee  that  he  was  entitled  to  judgment  against 
the  sureties  on  the  replevy  bond,  notwithstanding  the  quashal  of  the 
warrant,  is  sustained  by  authority  directly  in  point.  Sexton  v.  Hind- 
man,  2  Wills.  C.  C,  sec.  462 ;  Corley  v.  Rountree,  37  S.  W.  Rep.,  475. 
These  cases  appear  to  be  in  conflict  with  the  decision  of  the  Supreme 
Court  in  Wier  v.  Brooks,  supra.  In  that  case  motion  to  quash  the 
warrant  was  overruled  and  judgment  entered  against  the  defendant  and 
a  surety  on  his  replevy  bond.  The  surety  appealed,  and  it  was  held 
that  the  motion  to  quash  should  have  been  sustained,  but  nevertheless 
the  judgment  against  the  surety  was  reversed.  In  Mitchell  v.  Bloom, 
91  Texas,  634,  the  court,  in  disicussing  the  case  cited,  uses  this  lan- 
guage :  "The  court  do  not  distinctly  say  that  the  illegality  of  the  war- 
rant was  fatal  to  the  bond,  but  we  think  that  is  what  was  meant."    In 
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the  same  case  the  court  refers  to  the  holding  in  Sexton  v.  Hindman  as 
being  in  conflict  with  the  decision  in  Wier  v.  Brooks.  In  this  state 
of  the  authorities,  the  contention  of  appellee  must  be  held  to  be  not 
well  taken. 

The  judgment  is  affirmed. 

Affirmed. 


T.  N.  Cammack,  Tax  Collector,  v.  Matador  Land  and  Cattle 
Company,  Limited. 

Decided  November  15,  1902. 

Taxation— Personal  Property— Situs— Constitutional  Law. 

Although  article  5121,  Revised  Statutes,  provides  that  the  county  assessor 
shall  list  and  assess  for  taxation  any  unrendered  personal  property  in  his  county, 
or  outside  of  it,  if  owned  by  a  resident  of  the  county,  and  article  5070  provides 
that  where  a' pasture  embraces  parts  of  several  counties,  the  live  stock  in  such 
pasture  shall  be  rendered  for  taxes  in  the  several  coimties  in  the  proportions  of 
the  land  situated  therein,  yet  as  the  Constitution  provides  (article  8,  section  11) 
that  all^  property  shall  be  assessed  for  taxes  in  the  county  where  situate,  the 
assessor  of  the  county  of  the  residence  of  the  owner  of  cattle  in  such  a  pasture 
had  no  right  to  assess  more  than  that  county's  proportionate  share  of  the  cattle, 
although  a  portion  of  the  balance  of  the  cattle  were  not  assessed  in  any  of  the 
other  counties,  and  a  sale  for  the  taxes  so  assessed  on  such  balance  of  the  cattle 
will  be  restrained  by  injunction.. 

Appeal  from  the  District  Court  of  Motley  County.  Tried  below  be- 
fore Hon.  J.  A.  P.  Dickson. 

C.  S.  Williams  and  0.  E.  Hamilton,  for  appellant. 

Browning,  Madden  &  Truelove,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  suit  was  brought  by  the  Mata- 
dor Land  and  Cattle  Company^  Limited,  a  foreign  corporation  doing 
business  in  Texas  under  permit,  with  its  ranch  headquarters  in  Motley 
County,  where  its  general  manager  and  local  agent  resides,  against  T. 
N.  Cammack,  tax  collector  of  said  county,  to  enjoin  the  sale  of  two  sec- 
tions of  land  levied  on  by  virtue  of  the  tax  rolls  of  said  county,  and  the 
collection  of  a  tax  of  $1296.52,  claimed  by  the  collector  to  be  due  to  the 
State  and  county  for  cattle  not  rendered  by  the  said  company.  It  was 
alleged  in  the  petition  that  said  company  owned  a  pasture  on  the  boun- 
daries of  Motley,  Cottle,  Floyd,  and  Dickens  counties,  all  under  one 
fence,  and  containing  520,000  acres  of  land;  that  230,000  acres  thereof 
lay  in  Motley  County;  77,183  in  Cottle  County;  29,435  acres  in  Floyd 
County,  and  183,382  acres  in  Dickens  County;  that  on  January  1,  1900, 
the  plaintiff  owned  and  kept  in  said  pasture  36,298  head  of  cattle  which 
it  was  bound  to  list  and  assess  in  each  county  a  number  which  bore  the 
same  proportion  to  the  whole  number  of  its  cattle  as  the  number  of 
acres  of  its  land  in  each  county  bore  to  the  whole  number  of  acres  in 
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the  pasture,  and  no  more ;  that  it  did  list  and  render  for  taxation  16,000 
head  of  its  cattle  to  Motley  County,  which  was  more  than  the  propor- 
tion allowed  to  that  county  by  law ;  and  that  the  assessment  made  by  the 
tax  collector  of  Motley  County  of  7000  head  of  cattle  and  placed  on  the 
unrendered  roll  of  said  county  was  unauthorized  and  void.  That  it  was 
also  void  for  another  reason,  to  wit :  The  unrendered  roll,  by  virtue  of 
which  the  levy  was  made,  was  never  "examined,  corrected,  and  approved 
by  the  board  of  equalization,"  as  provided  by  law. 

The  answer  of  Cammack  was  a  general  denial. 

The  cause  was  tried  by  a  jury  and  the  court  instructed  a  verdict  for 
the  cattle  company,  and  judgment  was  rendered  perpetuating  the  injunc- 
tion, from  which  Cammack  has  appealed. 

The  facts  proved  were  in  substance  as  follows:  The  cattle  company 
owned  a  large  pasture  of  520,000  acres  of  land  lying  on  the  boundary 
lines  of  Motley,  Dickens,  Floyd,  and  Cottle  counties  in  Texas,  which 
was  inclosed  under  once  fence ;  230,000  acres  of  this  pasture  lay  in  Mot- 
ley, the  balance  in  the  other  counties  named  as  alleged  in  the  petition; 
that  on  the  1st  day  of  January,  1900,  it  owned  and  had  running  in  said 
pasture  36,298  head  of  cattle  subject  to  taxation  for  that  year  in  the 
four  named  coimties  in  the  proportion  hereinbefore  stated;  that  it  ren- 
dered 16,000  head  at  $15  per  head  to  the  assessor  of  Motley  County, 
and  had  paid  the  taxes  due  thereon ;  the  proper  number  according  to  the 
proportion  prescribed  by  the  law  was  16,054  head;  the  company  failed 
to  render  in  the  other  counties  named  or  elsewhere  7000  head  of  the 
balance  of  said  cattle.  Motley  County  was  the  residence  county  of  the 
company  in  this  State.  When  Cammack,  the  tax  collector  of  Motley 
County,  learned  that  the  company  had  failed  to  render  7000  head  of  its 
cattle  anywhere,  he  placed  them  on  his  unrendered  roll  at  a  valuation 
of  $16  per  head, — $112,000, — and  the  taxes  due  the  State  and  county 
on  that  amount  of  property  was  $1296.52,  but  he  failed  to  submit  said 
unrendered  roll  to  the  board  of  equalization  of  the  county,  and  said 
board  never  did  "examine,  correct  and  approve"  said  roll.  The  levy 
was  made  in  this  cause  by  virtue  of  said  roll. 

Article  5121,  Sayles'  Civil  Statutes,  provides:  "If  the  assessor  of 
taxes  shall  discover  in  his  county  any  property,  or  outside  his  county, 
but  belonging  to  a  resident  of  the  county,  any  personal  property  which 
has  not  been  assessed  or  rendered  for  taxation  every  year  for  two  years 
past,  he  shall  list  and  assess  the  same  for  each  and  every  year  thus 
omitted  while  it  has  belonged  to  said  resident,  in  the  manner  prescribed 
for  assessing  other  property,  and  such  assessment  shall  be  as  valid  and 
binding  as  though  it  had  been  rendered  by  the  owner  thereof."  This 
article  in  its  present  form  was  enacted  and  approved  April  2,  1887 
(see  Acts  of  1887,  page  127) ;  and  by  virtue  thereof  Cammack  claims 
the  right  in  his  case  to  assess  the  7000  head  of  cattle. 

By  an  act  approved  February  13,  1889,  the  following  article  was  added 
to  our  statute  on  taxation:  "All  persons,  companies,  and  corporations 
owning  pastures  in  this  State  which  lie  on  county  boundaries  shall  be 
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required  to  list  for  assessment  all  live  stock  of  every  kind  owned  by  them 
in  said  pastures  in  the  several  counties  in  which  such  pastures  are  sit- 
uated, listing  in  each  county  such  portion  of  said  stock  as  the  land  in 
such  county  is  of  the  whole  pasture.  All  persons,  companies  and  cor- 
porations owning  any  kind  of  live  stock  in  pastures  not  their  own  shall 
list  said  live  stock  in  the  several  counties  in  which  such  pastures  are 
situated  in  the  same  manner;  and  in  both  cases  the  tax  upon  such 
live  stock  shall  be  paid  to  the  tax  collectors  of  the  several  counties  in 
which  such  stock  is  listed  and  assessed/*    2  Sayles*  Civ.  -Stats.,  art.  6070. 

Our  Constitution,  provides :  "All  property,  whether  owned  by  per- 
sons or  corporations,  shall  be  assessed  for  taxation  and  the  taxes  paid 
in  the  county  where  situated,  but  the  Legislature  may,  by  a  two-thirds 
vote,  authorize  the  payment  of  taxes  of  nonresidents  of  counties  to  be 
made  at  the  ofl&ce  of  the  Comptroller  of  Public  Accounts.  And  all  lands 
and  other  property  not  rendered  for  taxation,  by  the  owner  thereof  shall 
be  assessed  at  its  fair  value  by  the  proper  officer.**    Const.,  art.  8,  sec.  11. 

This  provision  of  the  Constitution  requires  all  property  to  be  as- 
sessed for  taxation  in  the  county  where  it  is  situated,  and  unless  the  7000 
head  of  cattle  in  this  instance  can  be  said  to  have  been  situated  in  Mot- 
ley County,  Cammack  had  no  right  to  assess  them  by  placing  them  on 
his  unrendered  rolls.  In  article  5070  we  think  the  Legislature  intended 
to  fix  the  situs  of  live  stock  where  running  on  the  range  in  pastures  lo- 
cated on  the  borders  of  different  counties,  as  this  one  was;  that  it  had 
the  power  to  do  so  in  such  cases;  and  that  this  article  by  the  rule  of 
proportion  fixed  the  situs  of  16,054  head  of  appellee's  cattle  in  Motley 
Coimty,  and  the  balance  of  the  36,298  it  fixed  and  located  in  the  other 
three  counties  named,  subject  to  be  assessed  only  by  the  assessors  of  those 
counties  in  the  proportion  named  by  the  article. 

We  therefore  conclude  that  the  assessor  of  Motley  County  had  no  right 
to  assess  the  7000  head  of  cattle  named,  and  the  injunction  was  there- 
fore properly  perpetuated. 

This  renders  it  unnecessary  to  decide  the  second  question  raised. 

Finding  no  error  in  the  judgment,  it  is  aflBrmed. 

Affirmed. 
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A.  J.  Chambers  v.  Elizabeth  Gallup  et  al. 

Decided  November  15,  1902. 

Judgment— Default — Action  to  Set  Aside— Merits  Must  Be  Shown. 

Where  a  judgment  recited  that  the  defendant,  though  not  cited,  h^d  filed 
an  answer  in  the  case,  but  failed  to  appear  at  the  trial  in  person  or  by  attorney, 
and  judgment  was  thereupon  entered  against  him  for  the  amount  of  the  debt 
evidenc^  by  the  written  instrument  sued  on,  such  judgment  was  valid  on  its 
face,  and  in  an  action  to  set  it  aside  a  petition,  duly  sworn  to,  alleging  that  the 
filing  of  the  answer  by  the  attorney  was  without  authority,  but  failing  to  all^e 
a  meritorious  defense  to  the  cause  of  action,  was  insufficient  to  warrant  such 
relief. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below  be- 
fore Hon.  M.  E.  Smith. 

JR.  E.  Beckham  and  RoVt  0.  Johnson,  for  appellant. 

Q.  T.  Moreland,  for  appellee. 

HUNTER,  ASS0CLA.TE  Justice. — This  was  a  suit  filed  by  appellant 
on  the  5th  day  of  October,  1901,  in  one  of  the  district  courts  of  Tarrant 
County,  to  set  aside  a  judgment  and  decree  of  said  court  rendered  on 
the  6th  day  of  February,  1899,  wherein  Elizabeth  Gallup  recovered 
$2061.89  against  the  appellant  and  one  R.  Chambers,  with  foreclosure 
of  a  mortgage  lien  on  certain  lots  of  land  in  the  city  of  Fort  Worth. 
The  judgment  sought  to  be  annulled  reads  as  follows:  ^'This  cause 
this  day  coming  on  for  trial,  plaintiff  announced  ready.  The  defend- 
ant, R.  Chambers,  though  duly  cited  and  having  filed  answer,  came  neither 
,in  person  nor  by  attorney,  and  the  defendant,  A.  J.  Chambers,  though 
not  cited,  filed  answer,  but  came  not  in  person  nor  by  attorney.  A 
jury  having  been  waived,  the  matters  of  fact  as  well  as  of  law  were 
submitted  to  the  court.  The  court  having  heard  the  evidence,  plain- 
tiff^s  claim  being  evidenced  by  instrument  in  writing  for  $1600,  dated 
December  5,  1895,  and  being  fully  advised  in  the  premises,  is  of  the 
opinion  that  plaintiff  ought  to  recover.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  plaintiffs  do  have  and  recover  of  and  from  the 
defendants,  R.  Chambers  and  A.  J.  Chambers,  Jr.,  and  each  of  them,  the 
sum  of  $2061.89,''  et<j. 

Plaintiff  alleged  as-  grounds  for  setting  aside  said  judgment  that  the  re- 
cital therein  contained  that  he  filed  answer  was  not  true ;  that  the  docu- 
ment styled  "defendant's  original  answer,"  filed  in  said  cause  January 
10,  1899,  was  not  signed  by  plaintiff  herein,  nor  by  anyone  thereunto 
authorized  by  him,  and  that  he  has  never  in  any  manner  authorized  or 
confirmed  the  act  of  the  attorney  who  filed  said  answer;  that  he  was 
never  served  with  citation  in  said  cause,  and  never  accepted  service 
therein.  Then  followed  a  prayer  that  said  judgment  be  annulled  and 
set  aside.     The  petition  was  sworn  to  by  appellant. 
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The  defendant  Mrs.  Gallup  filed  special  exceptions  to  the  petition 
upon  the  grounds  that  it  showed  no  cause  of  action,  in  that  it  failed  to 
show  that  (1)  the  debt  adjudged  against  plaintiff  was  not  due  by  plain-*- 
tiff;  (2)  it  fails  to  show  any  defense  to  the  action,  or  that  if  he  had  ap- 
peared therein  a  different  judgment  might  have  been  rendered;  (3)  it 
gives  no  reason  why  he  did  not  move  for  a  new  trial  during  the  term, 
or  appeal  or  sue  out  a  writ  of  error;  (4)  nor  is  it  shown  that  he  was 
deprived  of  making  a  defense  by  the  unauthorized  appearance  made  by 
the  attorney  for  him;  (5)  nor  does  it  show  that  the  judgment  is  or  was 
unjust  in  any  particular,  or  that  he  could  reduce  it  on  another  trial. 
The  court  sustained  said  exceptions,  and  the  plaintiff  declining  to 
amend,  his  suit  was  dismissed  and  thereupon  this  appeal  was  taken. 

The  contention  of  appellant  is  that  the  judgment  is  void  as  against 
him  because  the  court  had  never  acquired  jurisdiction  over  his  person, 
and  being  absolutely  void  as  against  him,  it  was  not  necessary  to  allege 
that  he  had  a  defense  against  the  claim  recovered  on,  or  show  any  other 
equities  whatever. 

The  judgment  complained  of  is  good  and  valid  on  its  face,  as  it 
shows  that  the  appellant  "though  not  cited,  filed  answer.*^  This  is  an 
aflSrmative  recital  showing  that  the  court  rendering  the  judgment  had 
acquired  jurisdiction  over  the  person  of  appellant, — such  would  have 
been  the  presumption  in  favor  of  the  judgment  though  it  had  been  si- 
lent on  the  subject.  It  is  not  "absolutely  void,^^  but  absolutely  valid  in 
a  court  of  law,  because,  at  law,  it  imported  "absolute  verity,^*  and  it  (Sin 
not  be  collaterally  attacked  or  impeached  in  any  court  of  law  or  equity. 
In  order  to  show  its  invalidity  it  is  necessary  to  go  into  a  court  of  equity 
and  by  direct  proceeding  against  the  parties  to  it  show  its  invalidity, 
how  and  in  what  way  the  complainant  is  injured  thereby,  and  some  good 
reason  why  it  ought  to  be  reopened  or  set  aside.  Courts  are  instituted 
not  to  discuss  and  deliberate  on  the  abstract  rights  of  individuals,  but 
to  redress  wrongs  and  injuries  when  shown  to  exist.  What  wrong  or 
injury  has  the  appellant  suffered  by  the  judgment  complained  of?  .He 
shows  none  whatever.  The  violation  of  an  abstract  right  is  not  cogniz- 
able in  any  court,  much  less  in  a  court  of  equity,  unless  injury  and  dam- 
ages are  alleged  and  proved  to  have  resulted  therefrom. 

In  the  case  of  Sharp  v.  Schmidt,  62  Texas,  265,  Chief  Justice  Willie 
said :  "It  is  fully  established  by  our  own  decisions,  ^that  notwithstand- 
ing an  illegal  writ  or  service  of  process,  a  court  of  equity  will  not  inter- 
fere to  set  aside  a  judgment  until  it  appears  that  the  result  will  be  dif- 
ferent from  that  already  reached.'  Schleicher  v.  Markward,  61  Texas, 
103;  Kitchen  v.  Crawford,  13  Texas,  516.  To  make  this  appear  the 
petition  should  aver  matters  which  amount  to  a  good  defense  to  the 
original  action.  The  nature  of  the  defense  must  be  given,  so  that  the 
court  for  itself  may  determine  the  conclusion  of  law  as  to  whether  or 
not  it  is  a  good  defense,  and  would  produce  a  different  result  if  proved 
upon  another  trial.  The  plaintiff^s  oath  to  such  a  conclusion  is  not 
sufficient.^' 
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In  the  case  of  Wiley  v.  Pratt,  23  Indiana,  635,  the  Supreme  Court  of 
that  State  say:  "While,  however,  a  party  is  permitted  to  controvert 
the  authority  of  the  attorney  to  appear  for  him  when  he  was  without  the 
jurisdiction  of  the  court  rendering  the  judgment,  and  upon  establishing 
the  fact  that  the  appearance  was  unauthorized,  is  relieved  from  the  en- 
forcement of  the  judgment,  this  relief  will  not  be  granted  when  the 
defendant  was  within  the  jurisdiction  of  the  court,  and  an  unauthor- 
ized appearance  has  been  entered  for  him  by  counsel,  unless  he  can 
establish  a  defense  on  the  merits  to  the  cause  of  action  in  which  the 
judgment  was  rendered/*  See  this  case  for  further  discussion  of  the 
question,  as  well  as  for  numerous  authorities. 

See,  also,  Bryant  v.  Williams,  21  Iowa,  329;  Bussell  v.  Potowatomie, 
29  Iowa,  256;  Johnson  v.  Lyon,  14  Iowa,  431;  Garrison  v.  McGowan, 
48  Cal.,  600;  Carpenter  v.  City  of  Oakland,  30  Cal.,  447,  98  Cal.,  247; 
Denton  v.  Noyes,  6  Johns.,  296 ;  Bunton  v.  Lyford,  37  N.  H.,  512. 

Finding  no  error  in  the  Judgment,  it  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Fort  Worth  &  Denver  City  Railway  Company  v.  W.  W.  Logs. 

Decided  November  15,  1902. 

1. — ^Evidence — ^Privileged  Communication — Attorney  and  Client. 

Where  the  plaintiff,  who  was  suing  for  $950  damages  caused  by  injuries  to 
his  horses  while  in  transit,  was  asked,  while  on  the  stand  as  a  witness,  if  he  had 
not  instructed  his  attorney  to  present  his  claim  to  the  defendant  railroad  com- 
pany for  damages  for  such  injuries  in  the  sum  of  $100,  the  court  properly  sus- 
tained an  objection  to  the  question  on  the  ground  that  the  communication  was 
privileged. 

2.— Live  Stock  Shipment — Carriers— Evidence — Claim  for  Danuiges. 

Where  plaintiff's  action  was  for  damages  to  horses  during  shipment,  it  was 
error  for  the  court  to  exclude  from  the  evidence  his  written  claim  for  damages 
in  a  less  sum  than  was  sued  for,  when  offered  by  the  defendant  carrier,  upon 
the  ground  that  it  was  an  offer  of  compromise,  since  it  was  competent  to  con- 
tradict plaintiff's  testimony  as  to  the  extent  of  the  injury  to  the  stock,  and  the 
amount  of  damages  he  had  sustained. 

8. — Same — ^Degree  of  Care — Charge. 

A  charge  holding  the  defendant  carrier  liable  for  damages  unless  the  injuries 
to  the  horses  were  occasioned,  "by  the  act  of  God,  a  public  enemy,  negligence 
of  the  shipper,  or  some  vicious  propensity  of  the  animals  themselves,"  was  erro- 
neous in  exacting  too  high  a  degree  of  care,  since  the  carrier  was  only  required 
to  use  such  care  to  avoid  injury  to  the  horses  as  a  person  of  ordinary  prudence 
and  care  would  use  under  the  same  or  similar  circumstances. 

Appeal  from,  the  County  Court  of  Hardeman  County.  -^ Tried  below 
before  Hon.  S.  J.  Osbome. 

Stanley,  Spoonts  &  Thompson,  for  appellant. 

B  E.  Green,  for  appellee. 
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HUNTER,  Associate  Justice. — ^Lock  sued  the  railroad  company  for 
$950  damages  for  injuries  to  two  car  loads  of  horses  of  thirty-one  head 
each  shipped  from  Quanah,  Texas,  to  Monticello,  Fla.  He  alleged  that 
the  injuries  occurred  between  Quanah  and  Port  Worth  on  appellant's 
railroad,  and  by  reason  of  the  jerking  and  lunging  of  the  train,  throw- 
ing his  horses  down  in  the  cars,  and  thus  bruising  and  injuring  them. 
The  defense  was  general  denial,  and  that  the  horses  were  weak  and  poor, 
and  were  crowded  in  the  cars.  The  jury  gave  a  verdict  against  the 
company  for  $400,  upon  which  judgment  was  rendered,  and  from  which 
this  appeal  is  taken. 

The  evidence,  as  usual,  was  conflicting,  but  perhaps  suflScient  to*  sus- 
tain a  verdict  either  way. 

Three  assignments  of  error  complain  of  the  admission  of  the  evidence 
of  three  several  witnesses  to  the  effect  that  on  the  way  between  Quanah 
and  Fort  Worth  the  plaintiff  complained  to  the  conductor  strenuously 
against  the  rough  treatment  his  stock  was  receiving  by  reason  of  the 
jerking  of  the  train,  saying  to  him  that  "he  never  was  so  butchered  up 
in  his  life  by  a  railroad  company,  and  that  he  would  not  have  a  horse 
alive  when  he  reached  the  end  of  his  journey."  The  objection  was  that 
this  evidence  was  self-serving  and  incompetent.  The  writer,  at  least, 
does  not'  think  so,  but  is  of  opinion  that  it  was  part  of  the  res  gestae, 
having  occurred  at  the  time  the  injuries  were  being  inflicted,  and  was 
a  protest  against  the  acts  which  produced  them,  not  any  more  earnest 
nor  ardent  perhaps  than  a  Texas  stockman  will  always  make  when  he 
thinks  he  is  receiving  bad  treatment.  But  repeated  to  the  jury  as  it 
was  by  the  three  witnesses,  it  almost  became,,  on  the  trial,  a  self-serving 
statement,  as  the  fact  that  he  so  stated  was  uncontroverted,  though  we 
do  not  decide  whether  it  was  or  not,  as  we  shall  reverse  the  judgment 
for  other  reasons. 

On  cross-examination  the  plaintiff  was  asked  if  he  had  not  instructed 
his  attorney  in  this  case  to  present  his  claim  to  the  railroad  company 
for  damages  for  injuries  to  his  horses  in  the  sum  of  $100,  to  which  the 
court  sustained  objection  that  the  communication  was  privileged,  and 
this  ruling  is  assigned  as  error,  but  we  think  it  was  correct. 

The  court  excluded  the  written  claim  for  damages  when  offered  by 
the  railroad  company,  upon  the  objection  made  that  it  was  an  offer  of 
compromise.  This  was  error.  It  was  competent  to  contradict  the  plain- 
tiff's statements  made  on  the  trial  as  to  the  extent  of  the  injuries  re- 
ceived, and  the  amount  of  the  damages  he  had  sustained,  by  showing  his 
written  claim  made  when  the  injuries  and  the  memory  thereof  were  fresh. 
It  is  sometimes  said  that  injuries  of  the  character  complained  of,  when 
committed  by  a  railroad  company,  will  grow  and  expand  and  become 
inore  and  more  aggravated  and  distressing  as  the  injured  party  broods 
over  his  wrongs,  and  they,  usually  continue  to  increase,  it  is  claimed, 
up  to  the  time  of  final  settlement  of  the  judgment  when  solace  comes 
with  compensation. 

The  charge  of  the  court  was  erroneous  in  exacting  from  the  company 
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too  high  a  degree  of  care.  The  company  was  only  required  to  use  sudi 
care  to  avoid  injuring  the  horses  as  a  person  of  ordinary  prudence  and 
care  would  use  under  the  same  or  similar  circumstances.  The  charge 
given  by  its  terms  held  the  company  liable  for  damages  unless  the  in- 
juries were  occasioned  "by  the  act  of  God,-  a  public  enemy,  negligence 
of  the  shipper,  or  some  vicious  propensity  of  the  animals  themselves." 

In  the  closing  argument  for  plaintiff,  Mr.  Wells  addressed  the  jury 
as  follows:  "The  railway  company  has  rights  that  you  don't  have;  it 
can  plow  through  your  yard  and  move  your  house ;  it  has  unusual  rights, 
and  it  ought  to  pay  for  them.'*  These  remarks  were  objected  to  at  the 
time*  as  being  outside  of  the  record  and  improper  argument,  but  **the 
court  overruled  the  objection,"  as  shown  by  the  bill  of  exceptions,  "and 
declined  to  stop  the  said  argument,  or  instruct  the  jury  that  it  was  im- 
proper.** 

Without  deciding  whether  the  bill  shows  reversible  error  or  not,  we 
think  it  not  out  of  place  to  declare  that  the  language  was  improper  and 
the  court  should  have  acted  promptly  in  declaring  it  so,  even  without 
objection  from  the  opposite  side.  Such  language,  in  such  a  case,  is 
wholly  out  of  place  and  ought  never  to  be  indulged  in. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


Cotton  States  Building  Assoclition  v.  J.  J.  B.  Bawlins. 

Decided  November  17,  1902. 

1.— Usury— ^Parol  Evidence— Written  Contract. 

Although  a  written  contract  as  executed  does  not  show  on  its  face  to  be 
usurious,  it  is  always  proper,  when  it  is  attacked  for  that  reason,  to  show  by 
parol  evidence  the  real  nature  of  the  contract,  in  order  to  determine  its  usurious 
character. 

2.— Same— Building  and  Loan  Association  Contract. 

Evidence  held  to  show  that  a  contract  of  loan  made  by  and  with  a  building 
and  loan  association  was  but  a  scheme  and  device  whereby  a  greater  rate  of 
interest  could  be  charged  than  permitted  by  law. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below  before 
Hon.  A.  A.  Kimble,  Special  Judge. 

Moore,  Park  &  Birmingham,  for  appellant. 

T.  N.  Collier  and  Templeton  &  Harding,  for  appellee. 

BAINEY,  Chief  Justice. — On  August  13,  1902,  appellees  executed 
a  written  contract  to  appellant,  by  the  terms  of  which  appellant  agreed 
to  construct  a  certain  house  for  appellees,  who  agreed  upon  certain  con- 
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tractors  to  erect  the  same,  and  agreed  to  pay  appellant  $1000,  and  sub- 
scribed for  twenty  shares  of  stock  in  appellant  company,  of  $50  each. 
Appellees  were  to  pay  $7  per  month  on  the  shares  of  stock,  and  the 
further  sum  of  $8.35  per  month  as  interest  until  the  maturity  of  the 
stock,  estimated  to  mature  in  about  six  years.     The  contract  also  pro- 
vided that  appellant  should  hold  the  mechanic's  lien  on  said  building. 
After  paying  eighty-two  installments  aggregating  $1267.30,  plaintiffs 
brought  this  suit,  alleging  that  the  contract  executed  was  a  scheme  and 
device  to  evade  the  usury  law  and  thereby  collect  a  greater  rate  of  in- 
terest than  allowed  by  the  laws  of  Texas.     Further,  that  he  borrowed 
$1000  from  appellant  at  the  rate  of  5  per  cent  interest  per  annum,  and 
that  said  monthly  payments  were  to  be  applied  on  the  principal  and  inter- 
est, and  not  upon  the  stock,  the  same  being  fictitious.   They  prayed  that 
the  sum  paid,  or  so  much  thereof  as  necessary,  be  applied  to  the  extin- 
guishment of  the  $1000  indebtedness,  and  that  they  have  judgment  for  the 
overplus,  to  wit,  $267.30,  and  costs.     The  defeiidant  answered  setting 
forth  in  substance  the  terms  of  the  contract,  and  denying  any  fraud  or 
scheme  to  avoid  the  usury  laws.    Judgment  was  rendered  for  plaintiffs 
as  prayed  for. 

It  is  well  settled  by  the  authorities  of  this  State  that  the  contract  as 
written  was  not  usurious  on  its  face.  This  being  so,  the  controlling 
issue  is  as  to  the  sufficiency  of  the  evidence  to  support  the  verdict  and 
judgment.  There  was  a  sharp  conflict  as  to  what  the  real  contract  was 
between  the  parties.  Appellee  Rawlins  testified  in  his  own  behalf  that 
chat  he  met  Russell,  agent  of  the  company,  at  Ennis,  and  he  was  taking 
subscriptions  for  the  stock  in  the  appellant  company  and  trying  to  loan 
money  for  it ;  that  at  the  time  he  was  desirious  of  building  a  house  and 
wanted  to  borrow  money  for  that  purpose,  and  had  a  talk  with  Russell 
about  making  the  loan.  Russell  proposed  to  loan  money  at  5  per  cent; 
he  wanted  him  to  take  a  surplus  of  stock  over  what  was  required  to  bor- 
row on,  but  he  told  him  he  had  no  money  to  invest  in  building  and 
loan  stock;  that  he  told  Russell  that  he  wanted  no  stock,  and  would  not 
give  five  cents  for  all  the  stock;  that  he  simply  wanted  to  borrow  money 
to  build  a  house  with;  that  Russell  said  so  far  as  the  stock  was  con- 
cerned, it  was  a  matter  of  form  with  the  company;  that  "I  had  to  take 
so  much  stock  to  borrow  so  much  money ;  that  if  I  would  take  stock  he, 
Russell,  would  guarantee  the  loan,  provided  the  title  to  my  property 
was  all  right,  and  that  I  would  have  to  pay  only  5  per  cent  interest. 
He  said  the  mronthly  payments  to  borrow  $1000  would  be  $15.35  per 
month,  and  that  it  would  pay  out  in  seventy-two  months,  $7  per  month 
to  be  paid  on  principal  and  $8.35  on  the  interest.  I  was  induced  to 
borrow  by  reason  of  the  representations  made  by  Russell  that  I  could 
get  the  money  at  5  per  cent,  and  would  pay  out  in  seventy-two  months. 
I  never  had  any  stock  in  my  possession.  The  agent  brought  me  some- 
thing that  he  called  a  stock  certificate;  I  never  read  it,  and  turned  it 
over  to  Russell;  he  said  the  stock  certificate  would  have  to  be  indorsed 
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by  the  company.  Mr.  Connor,  secretary  and  general  manager  of  the 
company,  was  in  Ennis  probably  a  day  or  two  before  I  subscribed  for 
the  stock,  and  I  had  some  talk  with  him  about  the  loan.  Connor  figured 
out  on  a  piece  of  paper  and  showed  me  the  amount  of  money  I  would 
have  to  pay ;  said  there  would  be  $7  to  be  paid  on  the  principal,  reduc- 
ing the  principal  $7  each  month,  and  that  I  would  have  to  pay  $8.33  1-3 
interest  each  month  of  the  $1000,  and  that  it  would  take  seventy-two 
months  to  mature  it.  The  money  was  paid  to  the  contractors  who 
built  my  house." 

The  witness  testified  that  he  had  paid,  counting  $10  membership  fee, 
$1267.30.  In  a  book  furnished  by  the  company  to  Bawlins  and  iden- 
tified by  him,  there  appears  on  the  first  page  the  following :  *^n  account 
with  Jno.  J  B.  Rawlins,  twenty  shares,  certificate  No.  402;''  then  fol- 
lows ruled  columns  headed  "monthly  inst.  (meaning  monthly  install- 
ments) interest  and  premium,''  and  by  this  book  it  appeared  that  ap- 
pellee had  made  eighty-two  stock  payments  of  $7  each,  aggregating  $574, 
one  interest  payment  of  $6.p5,  and  eighty-one  interest  payments  of  $8.35, 
aggregating  $683.30,  membership  fee  $10 ;  total  $1267.30.  This  witness 
testified  that  Russell  told  him  that  all  of  each  and  every  monthly  install- 
ment, so  called,  of  $7  per  month  would  be  applied  to  the  loan,  and  that 
every  time  he  paid  $15.36  his  debt  to  the  company  would  be  reduced  that 
much ;  that  he  signed  the  papers  simply  because  Russell  told  him  to  do  so. 

On  cross-examination  Rawlins  testified  that  he  signed  a  printed  ap- 
plication for  stock,  but  did  not  read  it,  but  that  Russell  told  him  that 
it  was  an  application  for  twenty  shares  of  stock  class  A.  Russell  told 
me  the  monthly  payments  on  the  shares  would  be  $7.  "I  was  appointed 
by  Russell  a  member  of  the  local  board ;  I  was  local  treasurer  of  the  com- 
pany at  Ennis  in  1892,  and  have  been  ever  since.  My  duties  were  to 
collect  from  the  members  at  Ennis  and  transmit  the  amounts  collected 
to  the  home  office  at  Paris,  Texas.  I  also  sent  in  applications  for  stock 
for  other  parties  who  bought  stock  for  an  investment,  and  not  intending 
to  borrow  money  on  same."  The  witness  identified  his  signature  to  the 
several  instruments,  which  will  be  hereinafter  referred  to.  He  said 
that  he  had  made  written  application  for  a  loan  and  swore  to  it,  but  did 
not  read  it. 

Although  a  written  contract  as  executed  does  not  show  on  its  face  to 
be  usurious,  it  is  always  proper,  when  it  is  attacked  for  that  reason,  to 
show  by  parol  evidence  the  real  contract,  in  order  to  determine  its- 
usurious  character.     Association  v.  Marston,  30  Texas  Civ.  App.,  100, 
6  Texas  Ct.  Rep.,  698. 

The  testimony  of  Rawlins,  though  in  conflict  with  the  testimony  ad- 
duced by  appellant,  was  sufficient  upon  which  to  base  a  verdict  that  the 
contract  executed  was  but  a  scheme  and  device  whereby  a  greater  rate 
of  interest  could  be  charged  than  permitted  by  law.  Walter  v.  Asso- 
ciation, 29  Texas  Civ.  App.,  379,  68  S.  W.  Rep.,  536;  Peightal  v.  Build- 
ing Co.^  25  Texas  Civ.  App.,  390,  61  S.  W.  Rep.,  428;  Association  v. 


G.  H.  &  S.  A.  By.  Co.  v.  Pendleton.  431 

Goforth,  67  S.  W.  Rep.,  700;  Association  v.  Thompson,  24  Texas  Civ. 
App.,  76,  58  S.  W.  Rep.,  202;  Association  v.  Reily,  50  S.  W.  Rep.,  961. 
We  have  considered  all  of  the  assignments  of  error,  but  are  of  the 
opinion  that  none  are  well  taken,  and  deem  it  unnecessary  to  further 
discuss  thenL     The  judgment  is  affirmed. 

Affirmed. 


Galveston,  Habrisburg  &  San-  Antonio  Railway  Co.  v. 
Simon  Pendleton. 

Decided  November  19,  1902. 

l*-— Railroads — Dangerous  Rate  of  Speed— Evidence  and  Charge. 

jslvidence  in  an  action  by  a  railroad  employe  for  personal  injuries,  consid- 
ered and  held  sufficient  to  warrant  a  charge  upon  the  theory  that  the  car  which 
struck  and  injured  plaintiff  at  night,  and  which  had  been  '^kicked''  in  switching, 
was  being  run  at  a  dangerous  rate  of  speed  under  the  circumstances. 

8.— C<mtribntory  Negligence— Proximate  Cause. 

A  charge  that  if  plaintiff  failed  to  use  ordinary  care,  and  such  failure  was 
negligence  which  proximately  contributed  to  his  injury,  he  could  not  recover, 
was  not  error  because  it  required  that  the  contributory  negligence  should  have 
proximately  contributed  to  the  injury,  and  whether  it  did  proximately  so  con- 
tribute was  a  question  of  fact  for  the  jury. 

8.— Railroads— Injury  to  Employe— Evidence. 

Evidence  held  not  to  warrant  a  peremptory  instruction  for  the  defendant 
railway  company  in  an  action  by  an  employe  who,  while  at  work  .at  night  on 
cars  standing  on  a  side  track  near  where  switching  was  customarily  done,  was 
injured  by  reason  of  another  car  being  switched,  or  "kicked,"  onto  that  track  at 
a  high  rate  of  speed  and  without  any  light  or  lookout  thereon. 

4. — Same — Assumed  Risk — ^Flying  Switches — Knowledge  of  Custom. 

Although  plaintiff  may  have  been  in  defendant's  employ  in  its  yards  there 
for  five  or  six  months,  and  the  switching  was  then  being  done  in  the  customary 
manner,  he  could  not  be  held  to  have  assumed  the  risk  unless  he  knew  of  the 
custom  of  propelling  the  cars  without  light  or  lookout  at  the  rate  of  speed  of 
the  one  that  struck  him. 

6. — Same — Prospect  of  Promotion — Charge  Without  Evidence. 

The  court  properly  refused  to  charge  that  the  jury  should  not  take  into 
consideration  any  probability  of  plaintiff's  promotion  had  he  remained  in  the 
service  and  not  been  hurt,  where  there  was  no  evidence  to  warrant  it. 

6. — ^Practice  on  Appeal — Presumption — ^Improper  Argument — ^Bill  of  Exceptions 
Necessary. 
Where  alleged  improper  argument  is  the  subject  of  a  requested  charge,  the 
appellate  court  will  presume  in  favor  of  the  trial  court's  action  in  refusing  the 
charge  that  no  such  argument  was  made,  and  if  there  was  no  such  argument, 
then  there  could  have  l^en  no  error  in  the  court's  refusal  to  allow  and  sign  an 
alleged  bill  of  exceptions  in  relation  thereto. 

Appeal  from  the  District    Court    of    Bexar  County.    Tried  below 
before  Hon.  J.  L.  Camp. 

Baker,  Botts,  Baker  &  Loveit  and  Newton  &  Ward,  for  appellant. 

H.  C.  Carter  and  Perry  J,  Lewis,  for  appellee. 
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to  avoid  injury  to  himself  while  the  cars  of  defendant  were  being  oper- 
ated upon  its  tracks  in  said  yard,  and  if  you  find  from  the  testimony 
that  plaintiff  failed  to  use  such  care,  and  that  such  failure,  if  any,  was 
negligence,  and  that  such  negligence,  if  any,  proximately  contributed  to 
plaintiff's  injury,  if  any,  then  plaintiff  can  not  recover,, although  you 
may  believe  defendant's  agents  and  employes  operating  said  car  were  also 
guilty  of  negligence  in  causing  plaintiff's  injury,  if  any," — ^is  assigned 
as  error,  for  the  reason  that  before  the  jury  could  find  for  defendant  on 
the  ground  of  contributory  negligence  of  the  plaintiff,  they  were  re- 
quired to  find  that  such  contributory  negligence  proximately  contributed 
to  his  injury;  whereas  if  his  negligence  in  any  maimer  contributed  to 
his  injury,  it  defeated  his  (plaintiff's)  right  of  recovery,  and  under  the 
peculiar  facts  and  circumstances  of  this  case  the  qualifying  words  "proxi- 
mately contributed  to  plaintiff's  injury"  were  misleading  and  confusing 
to  the  jury. 

The  charge  complained  of  announces  a  correct  principle  of  law,  which 
we  think  applicable  to  this  case.  The  same  element  of  proximate  cause 
enters  into  and  is  essential  to  contributory  negligence  as  to  the  negli- 
gence which  is,  in  the  absence  of  the  defense  of  contributory  negligence, 
actionable.  To  make  want  of  ordinary  care  on  the  part  of  plaintiff  a 
defense  to  a  claim  of  damages  based  upon  defendant's  actionable  negli- 
gence, it  must  appear  that  there  was  such  a  relation  between  plaintiff's 
fault  and  the  injury  that  such  injury  was  a  natural  and  probable  result 
thereof,  and  that  the  accident  and  consequent  injury  to  the  plaintiff 
might  naturally  and  reasonably  have  been  expected  under  the  circum- 
stances. Railway  v.  Culpepper,  19  Texas  Civ.  App.,  182,  46  S.  W.  Rep., 
922;  Railway  v.  Moore,  28  Texas  Civ.  App.,  603,  68  S.  W.  Rep,,  561; 
Mauch  V.  City  of  Hartford,  112  Wis.,  40,  87  N.  W.  Rep.,  816. 

The  question  as  to  whether  the  noglience  of  the  plaintiff  proximately 
contributed  to  his  injury  is  as  much  a  question  of  fact  for  the  jury  as 
the  one  of  neglience  itself.  And  unless  the  evidence  shows  it,  though 
it  may  be  sufficient  to  show  negligence  on  the  part  of  the  plaintiff,  there 
is  a  complete  failure  of  the  defense  of  contributory  negligence.  "In 
its  legal  signification,  contributory  negligence  is  such  an  act  or  omission 
on  the  part  of  plaintiff,  amounting  to  the  want  of  ordinary  care,  which, 
concurring  with  some  act  of  the  defendant,  is  a  proximate  cause  of  the 
injury  complained  of."  Railway  v.  Henning,  39  S.  W.  Rep.,  302.  To 
have  withdrawn  the  question  of  whether  the  negligence  of  plaintiff,  if 
any,  proximately  contributed  to  his  injury  would  have  been  error,  if  a 
jury,  from  all  the  facts  and  circumstances,  could  have  foimd  that  the 
negligence  of  plaintiff,  if  any  were  shown,  did  not  proximately  contri- 
bute to  his  injuries.  It  appears  from  the  evidence  in  this  case  that  the 
duties  of  appellee's  employment  required  him  to  be  at  the  place  and  in 
the  position  he  was  when  struck  by  the  car.  If  this  be  so,  if  he  could 
be  found  guilty  of  negligence  it  must  have  been  from  his  failure  to  look 
and  listen  for  the  approaching  car,  and  whether  such  failure  was  negli- 
gence, and  if  it  were,  whether  it  proximately  contributed  to  his  injury, 
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was  engaged  in  the  performance  of  his  duty  in  the  work  of  watering  a 
train  of  passenger  coaches,  and  that  while  he  was  stooping  over  a  water 
hydrant  in  the  performance  of  his  duty,  he  was  struck  by  a  moving  coal 
car  on  the  track  of  defendant  known  as  Davis  No.  2,  and  that  he  was 
thereby  injured  as  alleged  in  his  petition,  and  you  further  find  that 
said  car  was  kicked  and  propelled  upon  said  track  at  a  high  and  danger- 
ous rate  of  speed  under  the  circumstances,  and  that  there  was  no  warn- 
ing nor  notice  given  to  plaintiff  of  the  approach  of  said  car,  and  that 
in  so  kicking  and  propelling  said  car  at  said  time  and  place,  if  you  find 
it  was  so  kicked  and  propelled,  defendant  company  was  guilty  of  negli- 
gence, and  that  such  negligence,  if  any,  was  the  proximate  cause  of 
plaintiff^s  injury,  if  any,  and  if  you  further  find  that  plaintiff  was  not 
guilty  of  any  negligence  which  either  caused  or  contributed  to  his  injury, 
if  any,  and  that  plaintiff's  injuries,  if  any,  did  not  result  from  the  risks 
ordinarily  incident  to  his  employment,  then  you  will  find  for  appellant.*' 
It  is  complained  of  as  error  upon  the  ground  that  there  was  no  evidence 
that  the  rate  of  speed  at  which  the  car  was  kicked  and  propelled  was 
high  and  dangerous  under  the  circumstances.  We  can  not  accede  to 
this  proposition.  The  foreman  of  appellant's  switching  gang,  who  was 
present  during  the  work,  testified :  "I  should  judge  that  the  car  at  the 
time  it  reached  the  place  where  plaintiff  was,  was  going  about  eight 
miles  an  hour.'*  He  was  appellant's  own  witness.  Another  witness, 
who  was  working  with  appellee,  about  five  or  six  feet  from  him,  and  who 
barely  escaped  being  run  over  himself,  testified:  "At  the  time  I  saw 
the  car  and  when  it  struck  the  plaintiff  it  was  moving  at  a  speed  of 
about  from  five  to  six  miles  per  hour,  as  near  as  I  can  judge."  Appellee 
testified:  ^T  should  think  that  car  was  running  about  seven  or  eight 
miles  an  hour,  going  down  grade."  None  of  the  witnesses  testified  that 
it  was  going  at  a  less  speed  than  five  miles  an  hour.  A  number  of 
appellant's  servants  were  working  near  appellee  when  the  accident  oc- 
curred; it  was  a  very  dark  night;  the  train  of  passenger  cars  was 
between  where  the  n\en  were  at  work  and  the  depot,  and  obstructed  the 
light  therefrom ;  the  cars  were  not  lighted ;  the  headlight  of  the  engine 
of  the  train  threw  no  light  where  they  were ;  there  was  no  light  on  the 
coal  car,  nor  anyone  on  it  to  keep  a  lookout  or  give  warning  of  its 
approach.  In  view  of  these  facts,  -when  it  is  shown  that  the  car  knocked 
down  and  run  over  two  men,  killing  one  and  severely  and  permanently 
injuring  the  other,  we  think  that  it  can  not  be  successfully  contended 
that  "there  was  absolutely  no  evidence  before  the  jury  that  the  rate  of 
speed  at  which  the  car  was  kicked  and  propelled  upon  the  track  was 
high  and  dangerous  under  the  circumstances." 

2.  This  paragraph  of  the  main  charge, — "You  are  further  charged 
that  the  defendant  company  is  not  an  insurer  of  the  safety  of  its  em- 
ployes, but  is  only  bound  to  use  ordinary  care  to  protect  them  from 
injury,  and  you  are  further  instructed  that  it  was  the  duty  of  plaintiff, 
while  working  in  the  yards  of  defendant  company,  to  use  ordinary  care 
Vol.  30  Civil— 28. 
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Davis  switch  No.  2,  and  if  you  further  believe  from  the  evidence  that 
said  car  was  so  being  switched  in  the  usual  and  customary  manner,  then 
it  was  not  only  the  duty  of  plaintifE  to  look  out  for  his  own  safety,  but 
he  assumed  all  risk  of  danger  from  the  manner  in  which  said  car  was 
being  switched,  and  in  such  case  you  will  find  a  verdict  in  favor  of  de- 
fendant." It  will  be  observed  that  this  charge  does  not  submit  the 
question  of  appellee's  knowledge  of  the  usual  and  customary  manner 
exercised  by  appellant  in  switching  its  cars.  The  custom  could  not 
affect  appellee's  rights  unless  he  knew  of  its  existence,  or  was  chargeable 
with  notice  of  it.  Railway  v.  Hinzie,  82  Texas,  628.  A  proper  in- 
struction would  have  been  that  if  it  was  the  custom  of  appellant  to 
make  a  flying  switch  with  a  car  on  a  dark  night,  when  ite  employes 
were  at  work  on  or  near  the  track  over  which  it  was  propelled,  at  the 
rate  of  speed  of  this  one,  without  warning  or  having  a  light  or  lookout 
upon  it,  and  if  plaintiff  knew  such  custom,  and  if  an  ordinarily  prudent 
person  would  imder  such  circumstances  have  known  that  it  was  dan- 
gerous to  operate  the  car  in  that  manner,  he  could  not  recover.  Rail- 
way V.  Harriett,  80  Texas,  83.  Under  the  charge  requested  the  jury 
would  have  been  required  to  return  a  verdict  for  defendant  regardless 
of  appellee's  knowledge  of  the  custom  or  of  the  ganger.  The  charge  in 
our  opinion  was  properly  refused. 

5.  Appellant's  sixth  assignment  of  error  complain  of  the  court's 
refusal  to  give  a  special  charge  instructing  the  jury  "that  they  should 
not  take  into  consideration  any  probability  of  plaintiff's  promotion,  had 
he  remained  in  the  service  of  the  railway  and  had  not  been  hurt,  be- 
cause such  a  fact  is  not  a  proper  element  of  damages."  The  charge  was 
properly  refused  because  there  is  no  evidence  in  the  record  to  war- 
rant it. 

6.  AppUant's  seventh  and  eighth  assignments  complain  of  the  court's 
refusal  to  instruct  the  jury  at  the  request  o~f  its  counsel  to  disregard 
certain  parts  of  the  argument  of  appellee's  counsel  which  are  claimed 
to  be  set  out  in  the  requested  charges.  There  is  nothing  in  the  record 
to  indicate  that  appellee's  counsel  used  in  his  argument  any  such  lan- 
guage as  is  embodied  in  the  charges.  If  an  improper  argument  were 
the  subject  of  a  charge,  it  would  be  our  duty  to  presume,  in  favor  of 
the  action  of  the  court  in  refusing  the  charges,  that  no  such  argument 
was  made,  which  we  must  do  in  this  instance.  If  no  such  argument 
was  made,  there  was  nothing  to  which  the  bills  of  exceptions,  which  ap- 
pellant claims  in  its  ninth  and  tenth  assignments  should  have  been  made 
out  and  signed  by  the  court,  could  relate.  Therefore,  we  can  not  say 
that  the  court  was  remiss  in  any  duty  devolving  on  it 

The  verdict  of  the  jury  is  not  excessive,  and  is,  in  our  opinion,  fully 
sustained  by  the  evidence  in  every  respect. 
The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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San  Antonio  Traction  Company  v.  J.  A.  Bryant. 

Decided  November  19,  1902. 

1.— Contributory  Negligences-Street  Railway  Passenger— Projecting  Bridge 
Girder. 
Where  plaintiff  boarded  an  open  street  car  which  was  crowded,  and  in  going 
to  the  further  end  of  the  car  to  obtain  a  seat  used  the  running  board  along  the 
outside  of  the  car  instead  of  the  aisle  through  its  center,  and  was  struck  by  a 
projecting  bridge  girder,  the  dangerous  proidmity  of  which  he  did  not  observe, 
he  waA  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

2. — Same— Negligence  Per  Se. 

Under  the  weight  of  authority  it  is  not,  it  seems,  negligence  per  se  for  pas- 
sengers to  ^  stand  on  the  platform  or  running  board  of  a  street  car,  even  where 
there  are  vacant  seats  inside. 
3. — Practice— Overmling  Exceptions— Harmless  Error. 

Error  in  overruling  exceptions  to  plaintiff's  allegation  that  a  city  ordinance 
required  street  cars  to  have  both  a  conductor  and  motorman  was  harmless  where 
no  evidence  of  such  matter  was  offered,  and  no  issue  in  relation  to  it  submitted 
to  the  jury. 
4. — Same— Exception- Motion  to  Strike  Out  Supplemental  Petition. 

A  motion  to  strike  out  a  supplemental  petition,  aimed  at  the  pleading  as  a 
whole,  is  to  be  treated  as  a  general  exception,  and  is  properly  overruled  where 
any  part  of  such  pleading  presents  a  valid  replication  to  any  part  of  defendant's 
answer. 
5w — Same— Reading  Pleadings  to  Jury. 

Where  a  motion  to  strike  out  a  supplemental  petition  has  been  properly 
overruled,  plaintiff  has  the  right  to  read  it  to  the  jury  along  with  his  other 
pleadings. 
6. — Same — Leading  Question — ^Harmless  Error. 

A  question  asking  a  witness,  who  had  already  stated  that  plaintiff  was  on 
the  running  board  of  the  street  car  when  first  seen  by  him,  "On  what  part  of 
the  running  board  when  you  first  saw  him?"  was  not  objectionable  as  leading; 
and  error  in  allowing  the  question,  if  any,  was  harmless  where  the  evidence  was 
undisputed  that  plaintiff  was  on  the  running  board  at  the  time  of  the  injury. 

7. — Street  Railway— City  Ordinance  Regulating  Speed. 

In  an  action  by  a  street  car  passenger  for  injuries  resulting  from  coming 
in  contact  with  a  bridge  girder,  a  city  ordinance  restricting  the  speed  of  street 
cars  to  three  miles  per  hoiur  in  crossing  bridges  was  relevant  to  the  issues  of 
the  case  where  there  was  evidence  that  the  speed  of  the  car  exceeded  the  pre- 
scribed rate  at  the  time  plaintiff  was  injured. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  J.  L.  Camp. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

r.  F,  Shields,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  inflicted  by  the  negligence  of  the  company. 

The  substance  of  the  allegations  in  plaintiff^s  petition  is:  That 
while  as  a  passenger  on  one  of  defendant's  electric  street  cars,  in  cross- 
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ing  a  bridge  in  the  city  of  San  Antonio,  he,  by  the  negligence  of  the 
company,  came  in  contact  with  an  upright  girder  of  the  bridge  while 
in  the  act  of  stepping  in  to  the  car  from  the  running  board  thereof, 
and  was  thereby  knocked  off  and  seriouply  and  permanently  injured; 
that  defendant  in  maintaining  its  track  and  operating  its  car  upon  and 
over  said  bridge  was  guilty  of  negligence:  (1)  in  constructing  and  main- 
taining its  track  too  close  to  the  upright  portion  of  said  bridge;  (2)  in 
running  its  car  at  a  high  and  dangerous  rate  of  speed  over  said  bridge ; 
(3)  in  running  its  car  without  a  conductor;  and  (4)  in  using  a  box  for 
the  collection  of  the  fares  of  its  passengers;  and  that  said  several  acts 
of  negligence  directly  caused  plaintiff^s  injuries. 

The  defendant  answered  by  general  and  special  exceptions,  a  general 
denial,  and  a  special  plea  of*  contributory  negligence.  Portions  of  the 
pleadings  of  either,  party  will  be  more  fully  stated  when  we  come  to 
consider  the  several  assignments  of  error  relating  to  them.  The  case 
was  tried  before  a  jury,  and  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  for  $4500. 

Conclusions  of  Fact — 1.  On  the  25th  of  August,  1900,  plaintiff  was 
knocked  off  the  running  board  of  one  of  defendant's  electric  cars,  while 
a  passenger  thereon,  when  it  was  running  across  Mill  bridge  in  the  city 
of  San  Antonio,  by  coming  in  contact  with  an  upright  girder  or  support 
of  the  bridge,  and  thereby  seriously  and  permanently  injured. 

2.  An  ordinance  of  the  city  of  San  Antonio,  which  was  specifically 
plead  by  plaintiff,  limits  the  speed  of  electric  street  cars  while  crossing 
bridges  in  said  city  to  three  miles  an  hour.  When  plaintiff  was  knocked 
off  the  running  board,  as  before  stated,  the  car  was  running  at  a  higher 
speed  than  prescribed  by  said  ordinance. 

3.  The  defendant's  street  railway  track  was  laid  so  near  the  upright 
supports  or  girders  of  the  bridge  as  to  render  it  dangerous  to  passengers 
on  the  running  board  of  defendant's  cars  crossing  said  bridge. 

4.  In  running  said  car  at  a  greater  rate  of  speed  than  is  allowed  by 
said  ordinance,  and  in  maintaining  its  track  in  such  dangerous  proxim- 
ity to  the  girders  Of  said  bridge,  the  defendant  was  guilty  of  negli- 
gence. 

5.  Said  acts  of  negligence  were,  taken  either  separately  or  together, 
the  sole  and  proximate  cause  of  plaintiff^s  injuries. 

6.  The  plaintiff  did  not  know  of  the  dangerous  proximity  of  de- 
fendant's track  to  the  upright  supports  of  said  bridge ;  nor  was  he  aware 
of  the  fact,  nor  did  he  have  reason  to  know,  that  his  position  on  the 
running  board  was  one  of  danger;  nor  was  he,  in  being  thereon,  nor  in 
any  way,  guilty  of  negligence  contributing  to  his  injuries. 

Some  of  the  evidence  upon  which  thcvse  conclusions  rest  will  be  stated 
when  we  come  to  consider  appellant's  assignments  of  error,  upon  which 
appellant  bases  its  contention  that  the  facts  are  such  as  show  the  appel- 
lee was  guilty  of  contributory  negligence  as  a  matter  of  law. 
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Conclusions  of  Law. — 1.  Under  appellant's  first,  second  and  third  as- 
signments of  error,  it  is  contended  that  the  allegations  in  plaintiflPs 
petition,  as  well  as  the  undisputed  evidence,  show  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law;  and  that  therefore  the  court 
erred  both  in  overruling  appellant's  exceptions  to  his  petition  and  its 
motion  for  a  new  trial. 

In  his  petition  the  plaintiil  alleged  that  he  entered  the  street  car  near 
the  intersection  of  Market  and  Navarro  streets,  at  the  north  end  of 
Mill  bridge ;  that  it  was  an  open  car,  and  had  a  running  board  on  each 
side  for  the  convenience  of  passengers  and  employes  of  defendant  in  en- 
tering and  leaving  the  car;  that  on  entering  he  immediately  went  for- 
ward and  deposited  his  fare  in  a  box  in  front ;  that  then,  as  all  the  seats 
were  occupied  except  one  near  the  rear,  he  stepped  out  on  the  running 
board  on  the  west  side  of  the  car  and  walked  back  thereon  to  the  vacant 
seat;  that  while  the  car  was  crossing  the  bridge,  there  not  being  suffi- 
cient room  between  the  bridge  and  the  car  for  him  to  stand  on  the  run- 
ning board,  he  was  struck  by  the  bridge,  knocked  off  the  car  and  thrown 
to  the  ground,  whereby  he  was  bruised,  injured,  etc.  That  the  usual 
and  customary  way  of  passing  from  one  part  of  the  car,  and  all  similar 
cars,  was  along  the  running  board  provided  for  said  purpose,  which  fact 
was  known  to  defendant;  that  neither  defendant,  its  officers,  nor  agents 
warned  him  of  the  danger  in  passing  along  said  board  where  the  injury 
occurred,  nor  did  plaintiff  know  of  any  danger  in  so  doing. 

The  evidence  shows  that  it  was  an  open  car  with  an  aisle  running 
lengthwise  through  its  center,  and  a  fare  box  in  front  on  the  right  hand 
side  next  to  the  motorman;  that  it  had  a  running  board  on  either  •side 
which,  on  the  west  side,  was  somewhere  near  eighteen  to  twenty  inches 
from  the  uprights  of  the  bridge;  that  the  running  boards  were  used  in 
getting  off  and  on  the  car,  for  passing  along  to  reach  seats,  and,  accord- 
ing to  appellee's  testimony,  for  passengers  to  ride  upon  when  a  car  is 
crowded. 

Appellee  got  on  the  east  side  of  the  car  at  Market  street,  put  his  fare 
in  the  box  in  the  front  and  on  the  west  side  of  the  car.  The  car  was 
crowded,  there  being  only  two  vacant  seats,  which  were  on  the  west  side 
and  in  the  rear.  After  depositing  his  fare  he  stepped  down  on  the  run- 
ning board  and  was  moving  along  with  his  face  towards  the  car  and  his 
back  towards  the  upright  structures  of  the  bridge.  In  this  manner  he 
reached  the  first  vacant  seat  and  while  in  the  act  of  stepping  in  to  take 
it,  he,  being  in  a  somewhat  stooping  attitude,  was  struck  by  an  upright 
girder  of  the  bridge,  knocked  off  the  car  and  injured.  When  the  acci- 
dent occurred  he  had  passed  his  sixtieth  birthday,  and  weighed  about 
220  pounds.  No  one  was  standing  in  the  aisle,  and  there  was  nothing  to 
obstruct  his  passage  down  it,  except  the  dresses  of  lady  passengers  sit- 
ting next  it,  when  he  stepped  down  on  the  running  board  on  the  west 
side  of  the  car.  He  had  passed  over  the  bridge  on  appellant's  cars  al- 
most daily  for  six  months  next  previous  to  the  date  of  the  accident.  But 
he  testified  that  he  was  not  aware  of  the  danger  in  standing  on  the  run- 
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ning  board,  and  that  he  thought  it  safe  to  be  on  it  in  the  position  he  was 
when  struck  by  the  girder. 

In  view  of  the  evidence  recited,  this  court  experienced  no  little  diffi- 
culty in  reaching  the  conclusion  of  fact  that  appellee  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law.  But  to  authorize  the  court 
to  take  the  question  of  negligence  from  the  jury,  the  evidence  must  be 
of  such  character  that  there  is  no  reason  for  ordinary  minds  to  differ  as 
to  the  conclusion  to  be  drawn  from  it.  Choate  v.  Eailway,  90  Texas, 
82,  37  S.  W.  Rep.,  319;  Gaunce  v.  Railway,  20  Texas  Civ.  App.,  36; 
Lee  v.  Railway,  89  Texas,  583,  36  S.  W.  Rep.,  63;  Railway  v.  Gasscamp, 
69  Texas, '545;  Railway  v.  Medlenka,  43  S.  W.  Rep.,  1028.  Nothing 
is  more  firmly  settled  than  the  proposition  that  railway  companies  are 
bound  to  exercise  extraordinary  diligence  in  protecting  their  passengers 
from  injury.  The  track  is  just  as  essential  a  thing  in  the  transportation 
of  passengers  by  rail  as  is  the  car  in  which  they  ride.  A  railway  car  can 
not  be  successfully  or  safely  run  except  upon  a  track,  and  a  railway  com- 
pany can  not  lawfully,  either  as  to  car  or  track,  be  wanting  in  extra- 
ordinary diligence  towards  passengers  without  becoming  responsible  in 
law  for  the  consequences.  Railway  v.  Barnes,  113  Ga.,  312,  38  S.  E. 
Rep.,  756.  This  duty  of  so  constructing  and  maintaining  its  track  as 
not  to  expose  its  passengers  on  its  cars  to  danger,  the  appellee  had  the 
right  to  presume  had  been  performed  by  appellant  in  laying  its  track 
along  said  bridge,  and,  unless  he  knew  that  it  had  failed  in  such  duty, 
he  had  the  right  to  act  upon  such  presumption.  Elliott  v.  Railway,  18 
R.  I.,  707;  Railway  v.  Lee,  60  N.  J.  Law,  435,  14  Atl.  Rep.,  883. 

It  is  not  negligence  per  se  for  a  passenger  to  stand  upon  the  platform, 
steps  or  running  board  of  an  electric  street  car  which  is  crowded ;  and 
the  weight  of  authority  also  supports  the  rule  that  it  is  not  contributory 
negligence,  as  a  matter  of  law,  for  a  passenger  to  stand  upon  the  plat- 
form of  a  car  or  running  board,  whether  there  be  vacant  seats  or  not  in 
the  inside  of  the  car.  And  wliether  the  passenger  be  standing  upon  the 
platform,  running  board,  or  steps,  the  question  of  negligence  and  con- 
tributory negligence  is  held  to  be,  in  the  majority  of  cases,  questions  for 
the  jury  to  determine.  Joyce,  Electric  Law,  sec.  543 ;  Geitz  v.  Railway, 
72  Wis.,  307,  39  N.  W.  Rep.,  866;  Powers  v.  Boston,  154  Mass.^61,  27 
N.  E.  Rep.,  995;  Railway  v.  Lee,  50  N.  J.  Law,  435,  14  Atl.  Rep.,  883; 
Elliott  V.  Railway,  18  R.  I.,  707,  28  Atl.  Rep.,  338;  Dahlberg  v.^lailway, 
32  Minn.,  404,  21  N.  W.  Rep.,  545;  Railway  v.  Williams,  140  111.,  275. 
29  N.  E.  Rep.,  672;  Lehr  v.  Railway,  118  N.  Y.,  556,  23  K  E.  Rep., 
889;  Railway  v.  Higgs,  38  Kan.,  375,  16  Pac.  Rep.,  669;  Cummings  v. 
Railway,  44  N.  E.  Rep.,  126;  Martin  v.  Railway,  51  S.  C,  150,  28  S. 
E.  Rep.,  303 ;  Doolittle  v.  Railway,  40  S.  E.  Rep.,  133. 

As  is  said  in  Elliott  v.  Railway,  supra,  'It  is  a  matter  of  conmion 
knowledge  that  street  railway  companies  daily  undertake  to  carry  pas- 
sengers so  long  as  there  is  standing  room  on  platforms  and  footboards, 
and  collect  fares  from  those  on  platforms  or  footboards  as  well  as  those 
within  the  cars.     Ought  not  the  defendant,  in  view  of  the  rule  prescrib- 
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ing  the  duty  of  carriers  to  passengers,  to  have  foreseen  the  possible  dan- 
ger to  which  passengers  on  the  footboards  of  its  cars  might  be  exposed 
by  a  slight  turn  of  the  body  sidewise  or  a  slight  inclination  of  it  back- 
wards, in  consequence  of  the  proximity  of  its  track  to  its  trolley  pole 
at  the  point  where  the  plaintiff  was  injured  ?    We  think  so.'* 

It  not  being  negligence  per  se  for  a  passenger  to  be  on  the  footboard 
of  an  electric  street  car,  and  it  being  shown  by  the  evidence,  as  well  as 
virtually  admitted  in  its  plea  of  contributory  negligence,  that  appellant 
was  guilty  of  negligence  in  constructing  and  maintaining  its  track  in 
such  close  proximity  to  the  bridge  as  to  imperil  the  safety  of  its  passen- 
gers, the  question  is:  Do  the  facts  and  circumstances  attending  the 
accident  show,  as  a  matter  of  law,  that  appellee  was  guilty  of  contribu- 
tory negligence  ?  In  determining  this  question  it  must  be  kept  in  mind 
that  the  burden  of  proving  contributory  negligence  is  on  the  defend- 
ant, who,  as  a  common  carrier  of  passengers,  is  required  to  do  all  that 
human  care,  vigilance  and  foresight  reasonably  can,  in  view  of  its  char- 
acter and  mode  of  conveyance,  to  prevent  accidents  to  its  passengers; 
that  this  high  degree  of  care  in  protecting  its  passengers  applies  as  well 
to  the  construction  and  maintenance  of  its  track  as  to  the  operation  of 
its  cars  thereon;  and  that  appellee  had  the  right  to  assume  that  appel- 
lant had  performed  its  duty  in  so  constructing  its  road  that  its  passen- 
gers, even  on  the  footboards  of  its  cars,  would  not  be  exposed  to  injury 
by  tiie  unsafe  construction  of  its  road. 

Now  appellee  was  an  old  man;  he  was  received  as  a  passenger  on  a 
crowded  car  near  the  bridge;  the  car  was  placed  in  motion  before  he 
could  find  and  secure  a  seat;  he  was  on  the  west  side  when  he  paid  his 
fare,  and  the  only  vacant  seat  he  saw  was  on  that  side,  in  the  rear. 
Not  wanting  to  disturb  the  lady  passengers,  whose  dress  skirts  fell  across 
the  aisle,  he  stepped  down  on  the  running  board,  went  along  it  until  he 
reached  the  seat,  and  in  his  endeavor  to  reach  it  he  was  struck  by  an 
upright  girder,  the  car  having  in  the  meantime  attained  a  speed 
of  from  five  to  six  miles  an  hour ;  he  had  for  six  months  previous  daily 
crossed  the  bridge  on  appellant's  car,  and  did  not  not  know,  nor  had  he 
observed,  the  dangerous  proximity  of  the  track  to  the  bridge. 

Under  these  facts  can  it  be  said  that  there  is  no  reason  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn  from  them?  With  a 
charge  (not  on  this  issue  complained  of)  clearly  enunciating  the  well 
established  principles  of  law  applicable  to  them,  a  jury  of  twelve  men 
foimd  that  appellee  was  not  guilty  of  negligence  contributing  to  his 
injury.  The  statute,  passed  in  pursuance  of  a  constitutional  provision 
which  makes  the  right  of  trial  by  jury  inviolate,  prescribes  that  ^*the 
jury  in  all  cases  shall  be  the  exclusive  judges  of  the  facts  proved  and  the 
weight  to  be  given  to  their  testimony/'  It  is  not  for  us  to  say,  though 
our  conclusion  might  be  different,  tiiat  their  conclusion  is  wrong,  and 
that  the  evidence  leaves  no  room  for  ordinary  minds  to  draw  any  other 
than  a  conclusion  diametrically  opposed  to  that  of  the  jury. 
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The  degree  of  care  that  a  common  carrier  by  rail  owes  to  its  passen- 
gers in  protecting  them  from  defective  construction  of  its  railroad  is 
higher  than  it  owes  to  its  servants;  to  the  former  it  owes  the  utmost 
care,  to  the  other  ordinary  care.  Neither  are  required  by  law  to  in- 
spect or  ascertain  whether  this  duty  has  been  performed.  Each  may 
rest  upoii  the  assumption  that  it  has  been  done.  Therefore,  cases  where 
servants  have  been  injured  by  defective  construction  of  railroads  bear 
some  analogy  to  this  one,  and  may  be  cited  to  show  that  appellee  was 
not  charged  with  knowledge  of  the  defective  construction  and  main- 
tenance of  the  track  across  the  bridge.  In  the  case  of  Railway  v.  Darby, 
28  Texas  Civil  Appeals,  413,  67  Southwestern  Reporter,  447,  a  switch- 
man, on  top  of  a  caboose  of  a  moving  train,  walking  with  his  back  to  the 
direction  in  which  the  cars  were  moving,  was  struck  by  the  projecting 
roof  of  an  oil  house  between  which  and  the  cupola  of  the  caboose  he  was 
caught  and  injured.  In  an  action  by  him  for  damages  occasioned  by 
the  injury  the  court  said:  "He  owed  no  duty  to  inspect.  ♦  *  * 
The  question  of  contributory  negligence  was  for  the  jury,  and  they  could 
properly  find,  although  the  appellee  knew  the  house  was  close  at  hand 
when  he  got  upon  the  caboose,  he  did  not  know,  and  would  not  by  the 
exercise  of  ordinary  care  have  known,  of  the  dangerous  proximity  of 
the  roof.  The  evidence  is  practically  undisputed  that  the  roof  pro- 
jected too  far  over  the  track,  so  as  to  come  dangerously  near  the*  top 
of  a  passing  car,  not  only  as  is  shown  by  the  measurements,  but  by  the 
nature  of  the  accident  itself ;  and  the  fact  that  during  all  the  years  the 
roof  had  remained  in  the  position  it  was,  no  switchman  had  ever  been 
hurt  by  it  before,  was  without  force  and  did  not  excuse  the  appellant,*' 
The  opinion  in  the  case  of  Railway  v.  Moore,  28  Texas  Civil  Appeals, 
603,  68  Southwestern  Reporter,  559,  though  the  defect  in  the  track  was 
of  a  different  character,  is  to  the  same  eflFect. 

The  appellee  not  being  under  any  duty  to  inspect  the  track,  and  the 
evidence  being  insuflBcient  to  charge  him,  as  a  matter  of  law,  with  knowl- 
edge of  the  defect,  it  was  the  province  of  the  jury  to  find  that  he  tes- 
tified truly  when  he  said  that  he  was  not  aware  of  the  danger  in  stand- 
ing on  the  running  board,  and  thought  it  safe  to  be  there.  We  there- 
fore conclude  that  neither  appellant's  first,  second,  nor  third  assignment 
of  error  is  well  taken 

2.  If,  as  is  insisted  by  appellant's  third  assignment  of  error,  it  was 
error  to  overrule  the  exception  interposed  to  that  part  of  appellee's  peti- 
tion which  pleads  an  ordinance  of  the  city  of  San  Antonio  requiring 
street  railways  to  provide  a  conductor  and  motorman  for  each  car  op- 
erated by  it,  such  error  is  harmless,  since  the  ordinance  mentioned  was 
not  offered  in  evidence,  nor  any  issue  that  could  be  evolved  from  the  alle- 
gation excepted  to  submitted  to  the  jury.  Railway  v.  Rather,  3  Texas 
Civ.  App.,  76,  21  S.  W.  Rep.,  947. 

3.  The  fourth  assignment  complains  of  the  court's  failure  to  strike 
out  plaintiff's  second  amended  supplemental  petition;  and  the  fifth,  of 
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its  allowing  plaintiflE  to  read  it  to  the  jury.  The  motion  to  strike  out 
must  be  regarded  in  the  nature  of  exceptions  to  the  pleading  against 
which  it  was  directed.  In  fact  it  contains  exceptions  which  are  aimed 
at  the  pleading  as  a  whole,  and  must  be  regarded  as  a  general  exception, 
since  the  rule  governing  the  district  court  prescribes  that  "a  special  ex- 
ception shall  not  only  point  out  the  particular  pleading  excepted  to,  but 
shall  point  out  intelligibly  the  obscurity,  inconsistency,  duplicity,  gen- 
erality, or  other  insufficiency  in  the  pleading  objected  to.  The  general 
expression,  that  it  is  vague,  uncertain,  and  the  like,  alone  should  be  re- 
garded no  more  than  a  general  exception.^'  Rule  18 ;  Eailway  v.  Gran- 
ger, 85  Texas,  577,  22  S.  W.  Bep.,  959.  The  exceptions  being  to  the 
pleading  as  a  whole,  if  any  part  of  its  presented  a  valid  replication  to 
any  part  of  defendant's  answer,  either  in  whole  or  in  part,  it  was  prop- 
erly overruled.  Oliphant  v.  Markham,  79  Texas,  547,  15  S.  W.  Eep., 
669.  While  the  supplemental  petition  complained  of  may  not  be  re- 
garded as  a  model  for  good  pleading,  we  do  not  think  it  subject  to  gen- 
eral exceptions.  The  motion  to  strike  out  having  been  properly  over- 
ruled, appellee  could  not  be  denied  the  right  to  read  his  supplemental 
petition,  as  a  pleading,  not  as  evidence,  to  the  jury,  together  with  his 
other  pleadings. 

4.  Appellant^s  sixth  assignment  of  error  is  as  follows:  "The  court 
erred  in  admitting  in  evidence,  over  defendants  objection,  the  testi- 
mony of  plaintiff's  witness,  Thomas  Mansfield,  as  shown  by  defendant's 
bill  of  exceptions  number  ? :  'Q.  On  what  part  of  the  running  board 
when  you  first  saw  him?'  To  which  question  defendant's  counsel  ob- 
jected as  leading,  and  said  objection  was  overruled,  and  the  question 
restated  and  answered  as  follows :  *Q.  I  asked  him  where  Mr.  Bryant 
was  when  he  first  saw  him,  and  he  said  "on  the  running  board  of  the 
car.''  Now,  I  ask  him  what  part  of  the  running  board ;  on  what  part  of 
the  running  board?  A.  The  car  was  going  south.  I  suppose  he  was 
along  about  three  or  four  seats  from  the  south  end  of  it,  coming  toward 
the  north  end,  I  suppose.'    Because  the  question  was  leading." 

If,  as  indicated  by  the  bill  of  exceptions  embodied  in  the  assignment, 
the  witness  had,  prior  to  being  asked  the  question  complained  of,  stated 
in  response  to  an  unobjectionable  question,  "plaintiff  was  on  the  running 
board  when  he  first  saw  him,"  the  objection  that  the  question  com- 
plained of  is  leading  can  not  be  sustained.  Besides,  if  it  were  error  to 
allow  the  question  asked  and  answered,  appellant  was  not  prejudiced 
by  it;  for  it  is  undisputed  that  appellee  was  on  the  running  board,  and 
it  is  a  matter  of  no  moment  on  what  part  of  it  he  was  when  first  seen 
by  the  witness. 

5.  Our  statement  of  the  pleadings  and  the  evidence  in  this  case,  we 
think,  demonstrate  that  the  ordinance  of  the  city  of  San  Antonio  which 
provides,  "Hereafter  no  electric  car  shall  be  propelled  or  operated  with- 
in the  city  limits  of  the  city  of  San  Antonio  at  a  greater  rate  of  speed 
than  three  miles  per  hour  over  bridges,"  was,  as  relevant  to  the  issues 
made  by  the  pleadings  and  evidence,  properly  admitted  in  evidence. 
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6.  The  paragraphs  of  the  charge  complained  of  by  the  eighth  and 
ninth  assignments  are  not  obnoxious  to  the  objection  that  they  submit 
a  question  of  negligence  which  the  evidence  shows  in  no  way  caused  or 
contributed  to  appellee's  injuries. 

7.  The  verdict  is  not  excessive. 

There  is  no  error  requiring  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Afprmed. 
Writ  of  error  refuse^. 


Ed  Smith  v.  Eugene  Zesch  et  al. 

Decided  November  19,  1902. 

School  Lands— Sale— Lease— Award. 

One  who  applies  to  purchase  State  school  land  before  the  expiration  of  a 
lease  thereof  to  another,  and  who  is  awarded  the  land  after  the  expiration  of 
the  lease,  has  the  superior  right  as  against  an  applicant  to  purchase  after  the 
award  so  made. 

Appeal  from  the  District  Court  of  M^fion  County.  Tried  below  be- 
fore Hon.  M.  D.  Slator. 

Walter  Anderson  and  Stapleton  £  Meele,  for  appellant 

Rvdolph  Runge  and  McLean  &  Spears,  for  appellees. 

FLY,  AasooiATE  Justice. — Appellant  sued  appellee  Zesch  to  re- 
cover three  tracts  of  land,  and  W.  H.  Smith  intervened  in  the  suit. 
The  cause  was  tried  by  the  court  and  a  judgment  was  rendered  in  favor 
of  Zesch. 

The  following  facts  found  by  the  trial  judge  are  adopted  by  this 
court: 

"1.  Fractional  section  20,  certificate  1-438,  G.  W.  T.  &  P.  R.  R  Co., 
455  acres,  was  by  Commissioner  of  General  Land  OflBce  leased  to  John 
W.  Gamel  for  a  period  of  three  years,  commencing  January  20,  1896, 
the  lease  reciting  payment  of  first  annual  rental  in  advance  $13.65,  and 
being  duly  recorded  in  Mason  County  records  May  29,  1896,  and  num- 
bered 12271. 

"2.  February  21,  1898,  the  State  Treasurer  issued  his  receipt  as 
follows:  Tleceived  of  Wilson  Hey  on  account  of  John  W.  Gamel  the 
sum  of  thirteen  65-100  dollars,  being  the  third  yearly  payment  in  ad- 
vance on  a  three  years  lease  as  per  your  No.  12271  for  455  acres  at  3 
cents  per  acre  of  public  free  school  lands  in  Mason  County,  Texas, 
awarded  by  Commissioner  of  General  Land  Office  January  20,  1896.' 

"3.  Two  tracts  described  as  follows:  Fractional  section  58,  cer- 
tificate 5285,  grantee  G.  H.  &  S.  A.  Ry.  Co.,  225  acres.  Mason  County, 
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and  (second)  1-2  section  416,  certificate  224,  grantee  Tyler  Tap  By. 
Co.,  320  acres.  Mason  County,  were  by  the  Commissioner  of  the  Gen- 
eral Land  OfiBce  of  Texas  leased  to  John  W.  Gamel  for  a  period  of  three 
years  commencing  February  8,  1896,  the  lease  reciting  payment  of  six- 
teen 35-100  dollars  as  first  annual  rental  in  advance,  and  being  duly 
recorded  in  records  erf  Mason  County,  January  15,  1897,  and  numbered 

*  15767. 

"4.  March  25,  1899,  the  Treasurer  of  the  State  of  Texas  issued  his 
receipt  as  follows:  ^Received  from  Wilson  Hey  on  account  of  John 
W.  Gamel  the  sum  of  sixteen  35-100  dollars,  being  the  third  yearly  pay- 
ment in  advance  on  a  three  years  lease  as  per  your  No.  15757  for  545 
acres  at  3  cents  per  acre  of  public  free  school  land  in  Mason  County, 
Texas,  awarded  by  Commissioner  of  General  Land  OfiBce,  2-8-96.  > 

"5.  On  and  prior  to  January  20,  1896,  the  three  tracts  of  land  in 
Mason  County,  described  as  follows:  Section  20,  certificate  1-438,  G. 
W.  T.  &  P.  Ry.  Co.,  640  acres;  section  416,  certificate  224,  Tyler  Tap 
Ry.  Co.,  320  acres;  section  58,  certificate  5285,  G.  C.  &  S.  P.  Ry.  Co., 
225  acres,  were  classified  as  dry  grazing  land  and  appraised  at  $1  per 
acre,  and  such  appraisement  and  classification  has  ever  since  been -in 
force. 

"6.  January  14,  1899,  defendant  Eugene  Zesch  made  his  applica- 
tion in  due  form  to  purchase  the  section  described  as  section  20,  certifi- 
cate 1-438,  grantee,  G.  W.  T.  &  P.  R.  R.  Co.,  445  acres,  at  price  per 

•  acre  $1,  classified  as  dry  grazing  land,  made  his  obligation  for  balance 
of  purchase  money  as  required  by  law,  which  application  was  filed  in 
General  Land  OfiBce  January  17,  1899,  and  on  this  this  survey  was 
awarded  to  him  February  6,  1899. 

"7.  January  30,  1899,  defendant  Eugene  Zesch  made  his  two  sep- 
arate applications  and  obligations  for  balance  of  purchase  money,  all  in 
due  form  as  required  by  law ;  one  to  purchase  fractional  section  58,  cer- 
tificate 5285,  G.  C.  &  S.  P.  R.  R.  Co.,  grantee,  225  acres,  price  per  acre 
$1,  classified  as  dry  grazing  land.  Second,  section  416,  certificate  224, 
grantee,  T.  T.  R.  R.  Co.,  320  acres,  price  per  acre,  $1,  classification  dry 
grazing  land;  on  which  applications  this  two  tracts  were  awarded  to 
him  by  Commissioner  of  General  Land  OfiBce,  April  17,  1899. 

'^ly^'  AH  applications  made  by  defendant  were  supported  by  and 
had  attached  afiBdavits  of  applicant  as  required  by  law. 

"8.  In  the  three  before  mentioned  applications  defendant  alleged 
his  residence  to  be  on  160  acres  survey  No.  88,  grantee,  Chas.  Warten- 
bach;  and  that  he  was  a  bona  fide  actual  settler  thereon,  and  applied 
for  the  school  lands  as  additional  lands. 

^'9.  Defendant  Eugene  Zesch  was  at  the  time  he  applied  for  said 
school  lands  over  21  years  of  age,  and  had  not  purchased  any  other  pub- 
lic lands,  and  was  at  said  time  and  prior  thereto  and  has  even  since  been 
owner  of  and  an  actual  bona  fide  settler  on  said  160-acre  survey  No. 
88  in  name  of  Chas.  Wartenbach,  residing  thereon. 

*'10.     Said  three  tracts  of  school  land  were  all  within  a  radius  of 
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five  miles  of  defendant  Zech^s  residence  on  said  160-acre  survey  No.  88. 

"11.  Defendant  Zesch  paid  all  purchase  money  and  interest  as  it 
came  due  on  said  three  tracts  of  land,  and  on  February  27,  1902,  a 
patent  was  issued  to  him  by  the  State  of  Texas  for  said  survey  20,  cer- 
tificate 1-438,  grantee  G.  W.  T.  &  P.  K.  K.  Co.,  455  acres. 

"12.  May,  1901,  clerk  of  County  Court  of  Mason  County,  Texas, 
received  from  Commissioner  of  General  Land  Office  report  of  classifica- 
tion and  appraisement  of  public  school  lands  in  Mason  County,  showing 
among  other  things  that  the  three  tracts  awarded  to  defendant  Zesch 
as  before  found  were  classified  as  dry  grazing  land  and  appraised  at 
$1  per  acre,  and  under  the  head  of  remarks  opposite  section  20,  certifi- 
cate 1-438,  grantee  G.  W.  T.  &  P.  K.  R.  Co.,  640  acres,  the  following 
indorsement:  455a.  Eugene  Zesch  1-17-99;  and  opposite  the  other 
two  tracts  awarded  to  defendant  as  before  found  under  head  of  remarks 
the  following:   Eugene  Zesch,  2-4-99. 

"13.  August  12,  1901,  plaintiff  Ed  Smith  made  his  application  to 
purchase  land  described  as  follows:  Section  20,  certificate  1-438, 
grantee  G.  W.  T.  &  P.  R.  R.  Co.,  320  acres,  price  per  acre  $1,  classifi- 
cation dry  grazing;  executed  his  obligation  for  $624  for  balance  of 
purchase  money,  in  which  land  is  described  as  all  of  section  20,  certifi- 
cate 1-438,  G.  W.  T.  &  P.  Ry.  Co. ;  and  on  same  day  his  two  separate 
applications  and  obligations  for  fractional  section  58,  certificate  5825, 
G.  C.  &  S.  F.  Ry.  Co.,  grantee,  225  acres,  price  per  acre  $1,  classifica- 
tion dry  grazing;  and  section  416,  certificate  224,  Tyler  Tap  Ry.  Co.,- 
grantee,  320  acres,  price  per  acre  $1,  classification  *dry  grazing*; — 
which  applications  were  duly  recorded  by  the  clerk  of  Mason  County  as 
required  by  law,  and  filed  in  General  Land  Office  August  15,  1901,  and 
on  the  19th  day  of  August,  1901,  rejected  by  the  Commissioner  of  the 
General  Land  Office;  all  of  which  applications  were  supported  by,  and 
had  attached  to  them,  affidavits  by  applicant  as  prescribed  by  law. 

"14.  On  August  21st,  Wilson  Hey,  county  clerk  of  Mason  County, 
deposited  with  the  Treasurer  of  the  State  of  Texas  $29.65  to  credit  of 
plaintiff  Ed  Smith  as  first  payment  on  the  three  tracts  of  land  applied 
for  by  him  as  set  out  in  section  13  hereof.  Plaintiff  Smith  delivered 
to  said  Hey  the  amount  required  as  first  payment  at  the  time  he  made 
his  application  to  purchase,  and  all  of  said  three  tracts  of  land  applied 
for  by  plaintiff  were  within  a  radius  of  five  miles  from  plaintiff's  resi- 
dence on  said  survey  710. 

"15.  Plaintiff  Ed  Smith  was  at  the  time  he  made  said  application 
to  purchase  said  three  tracts  as  set  out  in  section  13  over  21  years  of 
age,  had  not  then  purchased  any  other  public  land,  and  was  at  said  time 
and  prior  thereto  and  has  ever  since  been  owner  of  and  an  actual  bona 
fide  settler  and  resident  on  pre-emption  survey  710  in  name  of  Henry 
Keller,  described  in  his  said  applications  as  the  home  survey  to  which 
he  desired  to  purchase  said  three  tracts  of  school  land  as  additional 
land,  and  all  of  said  three  tracts  of  land  applied  for  by  plaintiff  were 
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within  a  radius  of  five  miles  from  plaintiflE^s  residence  on  said  survey 
710. 

"16.  Intervener  W.  H.  Smith  introduced  in  evidence  the  following 
certificate  from  Commissioner  of  General  Land  Office:  ^General  Land 
Oflice  State  of  Texas,  Austin,  March  8,  1902. — I,  Charles  Kogan, 
Commissioner  of  the  General  Land  Office  of  the  State  of  Texas,  do 
hereby  certify  that  the  records  of  this  office  show  that  rejected  appli- 
cations and  obligations  No.  86941-2-3,  in  name  of  W.  H.  Smith,  to  pur- 
chase section  20,  cert.  No.  1-438^  grantee  G.  W.  T.  &  P.  Ry.  Co. ;  sec- 
tion No.  416,  cert.  No.  224,  grantee  Ty.  Tp.  Ry.  Co.;  and  fractional 
sec.  No.  58,  cert.  No.  5285,  grantee  G.  C.  &  S.  F.  Ry.  Co.,  all  in  Mason 
County,  Texas,  made  under  the  Act  of  1897  and  dated  November  13, 
1901,  the  first  being  to  purchase  as  an  actual  settler  and  the  other  two 
as  additional  lands  thereto,  were  filed  in  the  County  clerk's  office  of 
Mason  County,  Texas,  Nov.  13,  1901,  and  recorded  therein  same  date 
by  Wilson  Hey,  clerk  Mason  County,  Texas,  and  the  same  were  re- 
ceived and  filed  in  this  office  Nov.  15,  1901,  and  rejected  Nov.  19,  1901, 
by  Charles  Rogan,  Commissioner  of  the  General  Land  Office  of  the 
State  of  Texas,  for  the  reason  that  said  lands  were  sold  to  E.  Zesch, 
whose  claims  thereon  were  in  good  standing  and  which  this  department 
declined  to  cancel. 
,  "  *In  testimony  whereof  I  hereunto  set  my  hand,  and  affix  the  impress 
of  the  seal  of  said  office,  at  Austin,  Texas,  this  8th  day  of  March,  A. 
D.  1902.  (L.  S.)  Charles  Rogan,  Com'r.  Genl.  Land  Office.  Staple- 
ton  &  Meek,  Mason,  Texas.     Rej.  Appl.  &  Obi.  No.  86941-2-3.     (B).' 

"17.  Intervener  W.  H.  Smith  on  November  13,  1901,  paid  to  Wilson 
Hey,  clerk  of  Mason  County,  Texas,  first  payment  on  the  three  tracts 
described  in  foregoing  certificate,  which  money  was  by  said  clerk  for- 
warded to  the  Treasurer  of  the  State  of  Texas. 

"18.  Intervener  W.  H.  Smith  was  on  November  13,  1901,  over  21 
years  of  age;  had  not,  at  said  time,  purchased  any  other  public  lands, 
but  was  not  on  said  date  an  actual  bona  fide  settler  on  said  section  20, 
certificate  1-438,  grantee  G.  W.  T.  &  P.  R.  R.  Co. 

"19.  Plaintiff  Ed  Smith  and  defendant  Eugene  Zesch  both  made 
their  applications  to  purchase  the  lands  described  in  their  applications 
in  good  faith  for  themselves,  and  not  for  any  other  person,  nor  did  any 
other  person  or  persons  or  corporation  have  any  interest  in  the  pur- 
chase of  said  lands  by  them. 

"20.  Survey  20,  certificate  1-438,  G.  W.  T.  &  P.  Ry.  Co.,  was  al- 
ways detached  from  all  other  public  lands,  except  where  it  joined  sur- 
vey 864,  which  was  patented  February  12,  1902,  the  patent  reciting 
that  it  was  issued  by  virtue  of  purchase  made  from  public  school  fund 
under  Act  of  1881. 

"21.  Plaintiff  established  by  the  assessor  of  taxes  for  Mason  County 
that  there  did  not  appear  on  the  abstract  of  land  for  said  county  any 
survey  described  as  fractional  section  58,  certificate  5285,  G.  H.  &  S. 
A.  Ry.  Co.,  grantee,  225  acres,  and  also  that  John  W.  GameFs  applica- 
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tion  to  lease  on  which  lease  was  made  was  for  fractional  section  58,  G. 
C.  &  S.  F.  R.  H.  Co.,  certificate  5285,  225  acres. 

"22.  PlaintiflE  introduced  applications  made  by  John  W.  Gamel  to 
lease  section  20,  G.  W.  T.  &  P.  R.  R.  Co.,  certificate  1-438,  which  is 
dated  January  9,  1896;  also  application  of  John  W.  Gamel  to  lease 
fractional  section  58,  G.  C.  &  S.  F.  R.  R.  Co.,  certificate  5285,  225 
acres,  and  one-half  section  416,  Tyler  Tap  R.  R.  Co.,  certificate  224, 
320  acres,  which  was  dated  November  10,  1896." 

The  applications  to  purchase  the  lands  in  controversy  were  made  by 
appellee  Zesch  before  the  expiration  of  the  leases  made  to  Gamel, 
but  were  awarded  to  him  after  the  expiration  of  the  leases,  and  it  is 
contended  by  appellant  that  the  purchase  was  invalid  because  the  appli- 
cation was  made  during  the  vitality  of  the  leases.  This  is  not  a  con- 
test between  Zesch  and  persons  with  intervening  rights,  for  the  appli- 
cations of  both  appellant  and  W.  H.  Smith  to  purchase  the  land  were 
made  long  after  the  lands  had  been  awarded  to  Zesch,  and  they  have 
no  intervening  rights  that  were  disturbed  or  affected  by  the  awards  made 
to  Zesch,  and  can  not  complain  of  the  fact  that  the  applications  for 
purchase  by  Zesch  were  made  before  the  expiration  of  the  lease^. 

Speaking  on  this  subject'  in  the  case  of  Hazlewood  v.  Rogan,  95 
Texas,  295,  4  Texas  Court  Reporter,  385,  the  Supreme  Court  of  Texas 
said:  "The  Constitution  requires  the  Legislature  to  provide  for  the 
sale  of  the  school  lands;  and  the  policy  of  our  legislation  has  been  to 
promote  such  sales,  and,  with  a  view  to  populate  the  unsettled  districts 
of  the  State,  to  favor  those  purchasers  who  had  already  settled  upon  and 
purchased  a  section  or  part  of  section  of  the  lands,  as  well  as  those  who 
seek  to  acquire  the  lands  for  the  purpose  of  making  their  homes  upon 
them.  It  comports  neither  with  the  spirit  or  policy  of  this  legislation 
to  throw  around  settlers  applying  to  purchase  unnecessary  and  improved 
restrictions.  We  are  therefore  of  the  opinion  that  since  the  lands  had 
been  awarded  to  the  relator,  before  any  superior  intervening  rights  had 
attached,  the  award  should  not  have  been  set  aside  for  the  mere  irregu- 
larity in  making  the  application  on  the  day  before  the  lease  had  ex- 
pired, if  in  fact  it  had  not  expired."  The  same  principle  was  an- 
nounced by  this  court  in  the  case  of  Corbin  v.  McGee,  4  Texas  Court 
Reporter,  868. 

It  is  the  contention  of  appellant  that  the  case  of  Hazlewood  v.  Rogan 
is  not  applicable  to  the  facts  of  this  case,  because  the  application  for 
the  first  tract  was  filed  three  or  four  days  before  the  expiration  of  the 
first  lease,  and  the  last  two  applications  were  made  nine  or  ten  days  be- 
fore the  expiration  of  the  lease  of  the  last  two  tracts,  and  as  it  was 
possible  for  the  Commissioner  of  the  General  Land  OflBce  to  have  made 
the  awards  before  the  expiration  of  the  leases,  in  the  ordinary  course 
of  business,  the  awards  made  after  the  expiration  of  the  leases  were 
invalid.  No  reason,  it  would  seem,  can  possibly  be  assigned  for  such  a 
proposition,  unless  it  be  held  that  an  application  to  purchase  made  dur- 
ing the  pendency  of  a  lease  can  under  no  circumstances  form  a  basis 
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for  an  award  made  after  the  lease  expires,  regardless  of  any  interven- 
ing rights.  The  opinion  in  the  Hazlewood  case  can  not  be  justified  if 
such  contention  be  the  true  one.  Discussing  this  very  question  the 
Supreme  Court,  in  that  case,  said :  "When  the  Commissioner  of  the 
General  Land  OflSce  came  to  act  upon  relator^s  applications  and  to  de- 
cide whether  the  lands  should  be  awarded  to  him  or  not,  there  was  no 
one  having  a  better  right  standing  in  the  way  of  the  award.  It  seems 
that  according  to  the  Commissioner's  construction  of  the  lease  the  term 
was  at  an  end  when  he  awarded  the  land.  But  let  us  admit  that  he  erred 
in  so  holding,  and  let  us  suppose  that  he  considered  that  the  lease  was 
not  then  terminated.  Was  it  his  duty  to  reject  the  applications  on  this 
ground  merely  and  to  require  new  applications  to  be  filed?'*  The 
question  is  answered  in  the  negative  by  the  court.  In  this  case  the 
awards  were  clearly  made  after  the  expiration  of  the  leases,  and  it  was 
months  after  the  awards  were  made  before  either  of  the  Smiths  applied 
to  purchase  the  land. 

There  are  numerous  assignments  of  error,  but  we  deem  them  of  no 
importance  in  the  light  of  the  position  of  this  court,  as  sustained  by 
the  case  of  Hazlewood  v.  Rogan. 

The  judgment  is  affirmed. 

Affirmed 
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Decided  November  19,  1902. 

1.— Bill  of  Ezceptiona— Conflict  with  Statement  of  Facta. 

Where  a  bill  of  exceptions  conflicts  with  the  statement  of  facts  as  to  whether 
the  evidence,  the  introduction  of  which  is  complained  of,  was  admitted,  the  ap- 
pellate court  can  not  determine  which  was  correct. 

S._Deed— Description. 

A  deed  purported  to  convey  1000  acres  of  land  by  metes  and  ^unds  the 
last  three  calls  of  which  were  "Thence  S.  30  E.  —  varas,  a  stake;  thence  N.  60 
E.  —  varas,  a  stake  on  Waters  west  line;  thence  N.  30  W.  —  varas  to  the  be- 
ginning,'* is  insufl&cient  in  its  description  to  enable  the  land  to  be  located. 

8.— Deed— Authority  of  Grantor — Guardian. 

A  deed  purporting  to  convey  land  as  a  part  of  the  interest  of  children  of  a 
deceased  patentee,  without  evidence  that  the  grantor  was  their  guardian  or  au- 
thorized to  convey,  is  inadmissible. 

4.— Evidence— Burned  Records. 

Testimony  that  certain  public  records  were  burned  is  irrelevant  when  no 
evidence  is  offered  to  prove  their  contents. 

5.--Guardian— Grantor  Claiming  to  Be. 

That  the  maker  of  a  deed  to  the  land  of  minors  claimed  to  be  their  guar- 
dian, is  not  admissible  to  affect  any  right  but  her  own. 

6.— Records— Proof  of. 

Where  the  recitals  in  evidence  of  title  showed  conveyance  by  one  claiming 
to  act  as  guardian  by  appointment  of  the  probate  court  of  8.  County,  the  guar- 
dian's authority  could  not  be  proved  by  recitals  from  the  probate  records  of  P. 
Vol.  30  Civil— 29. 
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County  that  property  of  the  minors,  not  shown  to  include  that  in  controTersy, 
was  turned  over  to  her  as  such  guardian  on  closing  administration  on  the  an- 
cestor's estate  in  P.  Ck>unty. 

7. — ^Eyidence  in  Former  Suit. 

Evidence  nven  in  a  former  suit  was  not  admissible  agaipst  one  not  a  party 
thereto,  and  the  fact  that  the  witnesses  were  dead  at  time  of  second  suit  was 
not  materiaL 

S.-^Locative  Interest— Payment  of  Patent  Fees. 

Payment  of  patent  fees  by  a  locator  gave  him  no  interest  in  the  land  of 
minor  heirs  of  the  grantee  in  the  absence  of  contract  with  their  lawful  guardian, 
and  was  inadmissible. 

9.— ^Judgment  Binds  Only  Parties. 

A  judgment  for  recovery  of  land  does  not  conclude  one  not  a  party  to  it. 
lO.-^Mistake  in  Deed— Correction— Limitation. 

Where  a  deed  was  made  by  mistake  and  corrected  by  all  the  parties  by  a 
new  deed  on  the  same  day,  its  effect  on  the  running  of  the  statute  of  limitations 
was  as  if  correctly  made  at  first. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

A.  J.  Harris  and  CUrlc  &  Bolinger,  for  appellants. 

D.  A.  Kelley,  for  appellees. 

STREETMAN,  Associate  Justice. — This  is  the  second  appeal  in 
this  case,  the  opinion  upon  the  former  appeal  being  found  in  22  Texas 
Civil  Appeals,  462,  under  the  style  of  Wille  et  al.  v.  Eugenie  Ellis. 

The  suit  was  brought  by  Mrs.  Eugenie  Ellis  and  Mrs.  Tassie  Ellis 
against  F.  M.  Le  Bow,  H.  L.  Samman,  M.  J.  Jones,  and  Christian 
Wille,  on  April  11,  1898,  in  the  form  of  trespass  to  try  title  for  114 
32-100  acres  of  land  out  of  the  Jesse  Eussell  league  and  labor  survey  in 
McLennan  County. 

The  defendant  Le  Bow  was  dismissed,  having  sold  his  interest  before 
"the  first  trial  to  the  defendant  Samman.  The  land  was  a  narrow  tract, 
about  227  varas  in  width  from  north  to  south  and  about  2843  varas  in 
length  from  east  to  west.  The  defendants  claimed  separate  pori:ions  of 
the  land,  the  defendant  Samman  claiming  about  1428  varas  in  length 
on  the  west  end,  the  defendant  Jones  678  varas  in  length  immediately 
east  of  Samman,  and  the  defendant  Wille  781  56-100  varas  in  length 
next  to  Jones  and  extending  to  the  east  end  of  the  tract. 

Upon  the  first  trial,  judgment  was  rendered  against  the  defendants 
Samman,  Wille,  and  Jones  for  all  the  land.  Upon  appeal  the  judg- 
ment was  affirmed  as  to  Samman,  but  reversed  as  to  Wille  and  Jones. 

Upon  the  last  trial,  judgment  was  rendered  in  favor  of  defendants 
Wille  and  Jones  and  plaintiffs  have  appealed.  The  judgment  in  favor 
of  defendants  was  based  upon  their  plea  of  the  ten  years  statute  of  lim- 
itations. 
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The  plaintiflEs  introduced  the  following  ,papers  in  evidence  of  their 
title: 

(1),  Patent  to  Jesse  Russell,  dated  November  7,  1854,  for  one  league 
and  labor  of  land  in  McLennan  County. 

(2)  The  pleadings  and  judgment  in  the  case  of  Ellis  v.  Stone,  above 
mentioned.  This  suit  was  instituted  March  29,  1875.  The  original 
plaintiff  was  James  P.  Ellis.  The  defendants  were  the  heirs  of  Jesse 
Russeell,  deceased,  including  Mrs.  S.  F:  Stone.  Pending  the  suit, 
James  P.  Ellis  gave  the  land  to  the  plaintiffs  in  this  suit,  and  they  were 
substituted  as  plaintiffs  in  that  suit.  The  claim  of  plaintiffs,  which  is 
set  out  at  length  in  their  petition,  was  substantially  as  follows:  That 
Jesse  Russell  died  May  10,  1847,  intestate,  and  left  surviving  a  wife, 
Jane  Russell,  and  certain  minor  children.  At  the  time  of  his  death  he 
owned  a  headright  certificate  to  one  league  and  labor  of  land,  issued  Feb- 
ruary 6,  1838,  but  at  that  time  the  certificate  was  lost. 

That  in  1850,  the  certificate  being  still  lost,  the  surviving  wife  Jane 
Russell,  who  had  then  married  H.  H.  Hill,  made  a  contract  with  J.  K. 
Williams,  a  surveyor,  to  hunt  up  the  certificate,  or  get  a  duplicate  certi- 
ficate, survey  and  locate  the  land,  and  get  a  patent. 

That  Williams  under  this  contract  found  the  certificate,  located  it 
upon  the  land  in  McLennan  County,  paid  all  expenses  and  obtained  a 
patent  on  November  7,  1854.  That  before  the  patent  was  obtained  Mrs. 
Russell  (then  Mrs.  Hill)  sold  all  of  her  community  interest  in  the  lands 
to  said  Williams,  and,  together  with  her  husband  H.  H.  Hill,  conveyed 
her  undivided  interest  therein  to  said  Williams;  and  at  the  same  time 
canceled  the  original  contract  and  made  a  new  contract  as  far  as  the 
interest  of  the  children  was  concerned,  and  in  accordance  with  the  new 
contract,  Mrs.  Hill  and  her  husband  acting  for  the  children  of  herself 
and  Jesse  Russell,  deceased,  executed  to  Williams  a  bond,  by  which  they 
were  to  make  him  title  to  one-half  of  the  children's  half  of  said  lands 
when  the  same  was  patented. 

That  after  the  land  was  patented,  said  Jane  Hill  and  her  husband, 
acting  for  the  children,  made  a  partition  between  them  and  Williams 
by  which  they  set  apart  to  Williams,  for  the  community  interest  of  Mrs. 
Hill,  the  southwest  half  of  the  league  and  labor  survey,  and  that  about 
the  same  time  they  divided  the  remaining  or  northeast  half  of  the  sur- 
vey between  Williams  and  the  children, -giving  to  Williams  the  tract  of 
1000,  and  to  the  children  the  remainder  of  said  half,  being  1302  acres; 
and  that  Mrs.  Hill  and  her  husband  made  a  deed  to  Williams,  conveying 
said  1000  acres. 

It  was  further  alleged  that  about  1847  said  Jane  Russell  (or  Hill) 
was  appointed  and  qualified  as  administratrix  of  the  estate  of  Jesse  Rus- 
sell in  the  County  Court  of  Panola  County,  Texas,  and  in  about  1848 
or  1849  was  appointed  and  qualified  as  guardian  of  the  persons  and 
estates  of  the  children  of  Jesse  Russell  in  the  County  Court  of  Sabine 
County,  and  that  all  of  the  transactions  above  mentioned  were  had  by 
her  in  her  representative  capacities  as  administratrix  and  as  guardian. 
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and  under  orders  of  said  respective  courts,  but  that  the  Sabine  County 
records  were  burned  in  1875,  and  that  the  Panola  County  records  were 
badly  kept,  and  had  been  scattered  and  lost  and  mutilated,  so  that  the 
transactions  could  not  be  proved  by  the  record.  That  Williams  con- 
veyed the  land  4»  James  P.  Ellis  and  he  to  plaintiffs. 

It  was  alleged  that  by  these  proceedings  plaintiffs  acquired  title  to  the 
1000  acres  sued  for,  and  that  the  defendants  had  accepted  the  1302  acres 
and  acquiesced  in  said  partition,  until  a  short  time,  before  the  institu- 
tion of  the  suit,  when  they  began  to  make  some  claim  to  the  land,  and 
cast  a  cloud  upon  plaintiffs'  title.  They  prayed  for  judgment  removing 
the  cloud  from  their  title  and  confirming  their  title  to  the  1000  acres. 

The  defendants  answered  and  put  in  issue  the  matters  alleged.  Upon 
the  last  trial,  plaintiffs  obtained  judgment  for  the  title  and  possession 
of  said  1000  acres,  and  this  judgment  was  affirmed  by  this  court.  4 
Texas  Civ.  App.,  157. 

(3)  Deed  from  James  P.  Ellis  to  Eugenie  Ellis  and  Tassie  Ellis, 
dated  June  22,  1882,  conveying  the  1000  acres  above  mentioned.  In 
this  connection  it  was  shown  that  this  was  a  deed  of  gift  and  at  that 
time  the  grantees  were  and  had  ever  since  been  married  women. 

(4)  Deed  from  J.  K.  Williams  to  James  P.  Ellis,  dated  June  30, 
1856,  purporting  to  convey  1000  acres  of  land,  the  description  being  in 
some  i:espects  identical  with  the  description  of  the  1000  acres  tract  de- 
scribed in  the  judgment  of  Ellis  v.  Stone,  'but  some  calls  being  omitted 
and  the  distances  being  omitted  in  others,  so  as  to  render  it  doubtful 
whether  there  is  any  sufficient  description  of  any  land  in  the  deed. 

(5)  Deed  from  H.  H.  Hill  and  wife  Jane  Hill  to  J.  K.  Williams, 
dated  January  2,  1854,  conveying  all  their  interest  in  one-half  of  the 
Jesse  Russell  survey,  "it  being  the  community  right  of  said  Jane  Hill, 
being  formerly  the  wife  of  said  Jesse  Russell.'' 

(6)  In  addition  to  the  foregoing,  plaintiffs  introduced  evidence  tend- 
ing to  show  that  the  strip  in  controversy  was  a  part  of  said  1000  acres, 
as  described  in  the  said  judgment;  and  also  showing  that  in  March  or 
April,  1882,  J.  P.  Ellis  took  actual  possession  of  a  part  of  said  1000 
acres;  and  that  he  and  the  plaintiffs  had  held  such  possession  contin- 
uously since  that  time.  It  was  shown,  however,  that  their  actual  pos- 
session never  at  any  time  extended  to  the  strip  of  land  in  controversy, 
which,  as  they  contended,  lay  along  the  south  side  of  said  1000  acres. 

The  defendants  introduced  the  following  evidence: 

(1)  A  bond  for  title  from  Green  B.  Stone  and  John  Stone,  by  their 
attorney  in  fact,  S.  H.  Renick,  and  S.  H.  Renick  for  himself,  to  L.  D. 
Spight,  dated  April  27,  1874,  and  duly  recorded  29th  of  April,  1874  in 
McLennan  County,  reciting  that  the  grantors  had  sold  said  Spight 
1076^/^  acres  of  land  out  of  the  Jesse  Russell  survey,  describing  it  by 
metes  and  bounds,  for  $2153,  of  which  $497  was  cash,  and  the  balance 
in  a  note  due  February  1,  1875,  and  binding  them  to  make  him  a  war- 
ranty deed  on  payment  of  said  balance. 

(2)  Deed  from  Green  B.  Stone,  John  L.  Stone,  administrator,  S.  H. 
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Eenick,  and  John  L.  Stone  to  L.  D.  Spight,  dated  January  10,  1876, 
and  duly  recorded  January  20,  1876,  conveying  745  acres,  and  includes 
all  the  land  in  the  bond  for  title,  except  231  acres,  which  was  sold  to 
Mrs.  S.  P.  Stone  and  by  her  to  Le  Bow  and  by  Le  Bow  to  Samman, 
and  100  acres  which  is  not  involved  in  this  suit. 

(3)  Deed  from  L.  D.  Spight  and  wife  to  J.  H.  Norton,  dated  No- 
vember 7,  1876,  and  duly  recorded  April  14,  1877,  conveying  400  acres, 
being  the  east  side  of  the  above  mentioned  745  acres,  running  the  entire 
distance  from  north  to  south,  and  being  781  56-100  varas  in  width  from 
east  to  west. 

(4)  Deed  from  J.  H.  Norton  and  wife  to  Christian  Wille,  dated 
March  16,  1893,  and  duly  recorded  April  11,  1894,  conveying  the  above 
mentioned  400  acres.  It  was  shown,  presumably  to  account  for  the  de- 
lay in  recording  this  deed,  that  Norton  was  not  to  surrender  possession 
to  Wille  until  December,  1893. 

(5)  Deed  from  L.  D.  Spight  and  wife  to  M.  J.  Jones,  dated  July 
24,  1880,  conveying  131^^  acres,  lying  next  immediately  west  of  the 
Norton  400  acres,  the  north  line  being  a  continuation  of  the  north  line 
of  said  400  acres.  There  was  a  conflict  of  evidence  as  to  when  this  deed 
was  filed  for  record,  and  the  jury  found  that  it  was  filed  November  6, 
1882. 

(6)  Deed  from  William  T.  Eussell  and  Margaret  B.  Eussell  to  Green 
B.  Stone,  dated  December  17,  1868,  recorded  October  30,  1890,  convey- 
ing all  their  interest  in  the  Jesse  Russell  survey. 

The  plaintiffs  in  rebuttal  introduced  two  instruments,  viz: 

(1)  A  deed  from  G.  B.  Stone,  L.  D.  Spight  and  John  L.  Stone  to 
S.  F.  Stone,  dated  January  10,  1876,  and  recorded  on  same  day,  which 
purports  to  be  a  partition  deed,  and  conveys  to  Mrs.  S.  P.  Stone  231 
acres  of  land  by  a  description  which  would  include  a  part  at  least  of  the 
M.  J.  Jones  1311/^  acres  above  mentioned. 

(2)  A  deed  from  S.  P.  Stone,  G.  B.  Stone,  and  S.  H.  Renick  to  L. 
D.  Spight,  dated  January  10,  1876,  and  recorded  January  20,  1876, 
conveying  a  tract  of  land  which  covers  a  part  of  the  745  acres  described 
in  the  deed  from  Green  B.  Stone  et  al.  to  Spight,  but  the  east  and  west 
lines  not  being  long  enough  to  reach  the  north  end  of  said  745  acres,  or 
to  include  the  land  in  controversy. 

Defendants  then  introduced  a  deed  dated  January  11,  1876,  signed 
by  S.  P.  Stone,  G.  B.  Stone,  John  L.  Stone,  administrator,  S.  H.  Renick, 
John  B.  Stone,  and  L.  D.  Spight,  reciting  that  a  mistake  had  been  made 
in  the  deed  of  January  10,  1876,  to  Mrs.  S.  P.  Stone,  and  agreeing  that 
she  was  to  have  a  tract  of  231  4-5  acres  (giving  field  notes,  it  being  the 
tract  sold  by  her  to  Le  Bow  and  not  including  any  of  the  lands  of  Jones 
or  Wille). 

Defendants  also  introduced  evidence  showing  that  L.  D.  Spight  took 
possession  of  part  of  the  1076  acres  immediately  upon  obtaining  the 
bond  for  title,  and  that  he  continued  in  possession  until  the  dates  of 
his  several  sales;  and  that  the  defendants  and  Norton  took  possession 
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immediately  upon  their  reepective  purchases  an^  held  possession  con- 
tinuously thereafter.  The  actual  possession^  however,  of  Spight  and  his 
vendees  was  not  extended  to  the  land  in  controversy,  until  about  March, 
1887. 

Evidence  was  also  introduced  to  show  that  the  land  in  question  was 
included  in  the  1076  acres  described  in  the  bond  for  title  to  Spight. 

There  was  also  evidence,  which  it  is  not  necessary  to  set  out,  witii 
reference  to  payment  of  taxes  and  improvements  by  defendants. 

Special  issues  were  submitted  to  the  jury,  and  among  other  facts,  the 
jury  found  that  the  land  in  controversy  was  included  in  the  1076  acres 
described  in  the  bond  for  title  to  L.  D.  Spight.  It  was  a  necessary  in- 
ference from  this  finding  that  the  land  was  also  included  in  745  acres 
onveyed  to  Spight  by  deed  and  in  the  400  acres  conveyed  to  Norton  and 
the  131^  acres  conveyed  to  Jones. 

The  court  thereupon  gave  judgment  for  the  defendants  Jones  and 
Wille  for  the  land  in  controversy,  basing  it  upon  the  ten  years  statute 
of  limitation. 

Appellants  complain  of  the  exclusion  of  certain  evidence  offered  by 
them  in  support  of  their  title.  All  of  these  matters  are  presented  in  one 
bill  of  exceptions  and  under  one  assignment  of  error ;  and  the  bill  of  ex- 
ceptions gives  the  following  as  a  statement  of  the  evidence  offered : 

"1.  Bond  for  title  made  by  H.  H.  and  Jane  Hill  to  J.  K.  Williams, 
dated  January  2,  1854,  and  a  copy  of  which  instrument  is  hereto  at- 
tached and  marked  Exhibit  A  and  made  a  part  hereof. 

"2.  Deed  from  Jane  and  H.  H.  Hill  to  J.  K.  Williams  to  said  1000 
acres  of  land,  dated  23d  day  of  July,  A.  D.  1855,  a  copy  of  which  deed 
is  hereto  attached  and  marked  Exhibit  B  and  made  a  part  of  this  bill 
of  exception. 

"3.  The  evidence  of  one  J.  A.  Watson,  to  the  effect  that  the  probate 
and  deed  records  of  Sabine  County  had  been  burned. 

*^4.  The  evidence  of  Mrs.  Margaret  Martin  that  her  mother,  Mrs. 
Jane  Hill,  claimed  to  be  guardian  of  her  children. 

"5.  Certified  copy  of  the  probate  records  of  Panola  County,  contain- 
ing order  of  court  showing  that  the  residue  of  the  property  of  the  Jesse 
Russell  estate  was  turned  over  to  Jane  Hill  as  guardian  of  the  minor 
children  of  Jesse  Russell,  deceased,  said  order  being  made  when  the  ad- 
ministration of  Jesse  Russell,  deceased,  was  closed  in  Panola  County. 

"6.  The  testimony  of  J.  K.  Williams  and  C.  T.  Jones,  Margaret  Mar- 
tin, Sam  Jones,  Jno.  A.  C.  Jones,  on  file  in  this  court,  taken  in  the 

case  of  James  P.  Ellis  v.  Green  P.  Stone  et  al..  No. -,  in  the  District 

Court  of  McLennan  County,  Texas. 

"7.  Testimony  of  P.  S.  Ellis  and  others  ttiat  J.  K.  Williams  and  C. 
T.  Jones  were  dead. 

"8.  The  certificate  of  the  Commissioner  of  the  Land  OflSce  that  J. 
K.  Williams  had  paid  the  patent  fees  and  government  dues  for  the  Jesse 
Russell  league  and  labor  survey  in  McLennan  County,  and  that  the  pat- 
ent had  been  delivered  to  him.^' 
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We  think  that  no  error  is  shown  by  this  bill  of  exceptions  for  the  fol- 
lowing reasons,  treating  the  different  items  in  the  order  in  which  they 
are  presented  above. 

1.  Upon  examination  of  "Exhibit  A/'  attached  to  the  bill,  we  find 
that  it  is  not  a  bond  for  title,  as  stated  in  the  bill  of  exceptions,  but  ia 
a  deed  from  H.  H.  Hill  and  wife  to  J.  K.  Williams,  and  is  in  fact  the 
same  instrument  which  by  the  statement  of  facts  appears  to  have  been 
admitted  in  evidence.  Where  the  bill  conflicts  with  the  statement  of 
facts  as  to  whether  certain  evidence  was  admitted,  we  can  not  determine 
which  is  correct,  sa  as  to  know  whether  error  was  committed  by  the  lower 
court.  Ramsey  v.  Hurley,  72  Texas,  194;  Wiseman  v.  Baylor,  69 
Texas,  63. 

2.  We  do  not  think  that  the  deed  offered  in  evidence  contained  a 
sufficient  description,  especially  of  the  land  in  controversy,  to  authorize 
its  introduction  in  evidence.  It  purports  to  convey  1000  acres  of  land, 
but  the  last  three  calls  in  the  deed  are  as  follows:     "Thence  S.  30  E. 

varas  a  stake ;  thence  N.  60  E. varas  a  stake  on  Waters  west 

line;  thence  north  30  W. varas  to  the  beginning."    We  do  not  see 

how  it  would  be  possible  for  any  surveyor  to  locate  the  land  by  these 
field  notes.  This  objection  is  strengthened  by  the  fact  that  if  the  land 
in  controversy  is  included  in  said  1000  acres,  it  is  included  within  the 
calls  above  mentioned ;  that  is,  these  are  the  calls  which  inclose  the  south 
end  of  the  1000  acres,  where  the  land  in  controversy  is  claimed  by  ap- 
pellants to  be  located.  In  addition  to  the  defective  description,  this 
deed  purports  to  convey  the  land  as  a  part  of  the  interest  of  the  children 
of  Jesse  Russell,  and  there  is  no  evidence  to  show  that  Mrs.  Hill  was 
guardian  of  said  children,  or  had  any  authority  whatever  to  convey  the 
land.     House  v.  Brent,  69  Texas,  27 ;  Stone  v.  Ellis,  69  Texas,  325. 

3.  There  was  no  offer  to  show  any  of  the  contents  of  any  of  the  rec- 
ords of  Sabine  County,  and  unless  it  wajr  shown  that  they  contained  some 
evidence  which  was  relevant  in  this  case,  the  bare  fact  that  they  were 
burned  was  not  admissible. 

4.  That  Mrs.  Jane  Hill  claimed  to  be  the  guardian  of  her  children 
was  not  admissible.  As  said  upon  the  first  appeal  of  the  case  of  Stone 
V.  Ellis,  'Tier  assertions  that  she  was  guardian  could  affect  no  right  but 
her  own." 

6.  The  certified  copy  offered  is  not  shown  in  the  record.  We  can 
not  tell  from  the  bill  whether  the  residue  of  the  property  said  to  have 
been  turned  over  to  Mrs.  Hill,  as  guardian,  included  the  land  in  ques- 
tion or  not.  For  all  that  appears  in  the  record,  it  may  have  already  been 
disposed  of  in  the  course  of  administration  of  Jesse  Russell's  estate.  In 
addition  to  tljis,  the  recitals  in  the  evidence  of  title  offered  by  appellants 
show  that  their  claim  was  based  upon  an  appointment  of  Mrs.  Hill  as 
guardian  by  the  Cotmty  Court  of  Sabine  County ;  and,  in  the  absence  of 
any  proof  of  the  contents  of  the  Sabine  County  records,  it  was  certainly 
not  admissible  to  prove  them  by  records  of  Panola  County. 

6.     The  evidence  taken  in  the  case  of  Ellis  v.  Stone  was  not  admis- 
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Bible,  because  the  defendants  in  this  case  were  not  parties  to  that  suit; 
and  further,  the  bill  does  not  show  what  this  evidence  was. 

7.  The  evidence  of  J.  K.  Williams  and  C.  T.  Jones  in  the  case  of 
Ellis  V.  Stone,  being  inadmissible  in  this  case,  the  fact  that  they  were 
dead  was  immaterial. 

8.  The  fact  that  Williams  may  have  paid  the  patent  fees  to  the  land 
office  would  not  have  given  him  any  claim  against  the  interest  of  Jesse 
Russell's  minor  children.  They  could  only  be  deprived  of  their  interest 
by  a  contract  made  by  a  duly  qualified  guardian ;  and,  in  the  absence  of 
such  contract,  the  payment  of  patent  fees  and  government  dues  by  Wil- 
liams was  immaterial.  Stone  v.  Ellis,  69  Texas,  325,  and  cases  there 
cited. 

We  therefore  conclude  that  no  error  is  shown  in  this  bill. 

The  second  assignment  of  error  complains  that  the  evidence  did  not 
sustain  the  finding  of  the  jury  that  the  land  in  suit  is  included  in  the 
1076  acres  conveyed  by  the  bond  for  title  to  Spight.  We  are  of  opinion 
that  there  was  siifficient  evidence  to  sustain  the  verdict. 

The  third,  fourth,  sixth,  and  ninth  assignments  of  error  present  sub- 
stantially the  same  question.  Appellants  contend  that  they  showed  su- 
perior title  to  the  1000  acres  of  land  recovered  by  them  in  the  suit  of 
Ellis  V.  Stone,  and  that  the  evidence  conclusively  showed  that  the  land 
in  controversy  was  embraced  in  said  1000  acres ;  that  neither  party  had 
taken  actual  possession  of  the  land  in  suit  tmtil  after  it  had  become  the 
separate  property  of  plaintiffs,  who  were  married  women ;  that  although 
Spight  may  have  taken  actual  possession  of  a  part  of  his  1076  acres  at 
the  date  of  his  bond,  April  27,  1874,  yet  his  title  was  inferior  to  that  of 
plaintiffs,  and  that  when  they  took  actual  possession  in  1882  of  a  part 
of  their  1000  acres,  their  title  being  superior,  the  constructive  possession 
of  defendants  of  the  land  in  suit  terminated.  It  is  well  settled  that 
where  one,  tmder  a  memorandum  of  title  duly  recorded,  enters  upon 
lands  the  superior  title  to  which  is  held  by  another,  he  will  have  con- 
structive possession  to  the  boundaries  of  this  memorandum  of  title  so 
long  only  as  the  real  owi^er  is  not  in  possession  of  any  of  the  land ;  but 
so  soon  as  the  real  owner  takes  possession  of  any  part  of  the  land,  the 
possession  of  the  one  holding  under  the  inferior  title  will  be  restricted  to 
his  actual  holding.  Upon  the  same  principle,  where  an  elder  and  a 
junior  survey  overlap,  the  owner  of  the  junior  title  can  not  claim  con- 
structive possession  of  the  conflict,  as  long  as  the  holder  of  the  superior 
title  is  in  possession  of  any  part  of  his  survey.  Parker  v.  Baines,  65 
Texas,  605 ;  Whitehead  v.  Foley,  28  Texas,  283. 

This  doctrine,  however,  does  not  apply  to  this  case,  because  appellants 
did  not  prove  title  to  the  land  in  question.  This  clearly  appears  from 
their  evidence  above  set  out.  The  land  was  patented  to  Jesse  Russell 
and  his  heirs.  His  wife  was  entitled  to  one-half  as  community  prop- 
erty. The  remainder  descended  to  his  children.  J.  K.  Williams,  under 
whom  appellants  claim,  acquired  the  interest  of  the  wife,  but  it  is  con- 
clusively shown  by  the  evidence  introduced  by  appellants  that  this  in- 
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terest  was  set  apart  on  the  southwest  side  of  the  survey,  and  included 
none  of  the  land  in  controversy.  No  title  was  shown  whatever  to  the 
1000  acres  in  question  except  such  as  was  derived  by  the  judgment  in 
the  case  of  Ellis  v.  Stone;  but  the  appellees  are  not  concluded  by  said 
judgment.  Assuming  that  the  jury  correctly  found  that  the  land  sued 
for  was  included  in  the  description  of  the  bond  for  title  to  L.  D.  Spight, 
then  Spight  was  in  possession  under  this  bond,  which  was  duly  regis- 
tered, from  April  28,  1874.  The.  suit  of  Ellis  v.  Stone  was  not  insti- 
tuted until  March  29,  1875.  It  follows,  therefore,  as  stated  upon  the 
former  appeal  of  this  case,  that  Spight,  who  was  not  a  party  to  the  case 
of  Ellis  V.  Stone,  was  not  concluded  by  it;  and  that  this  also  applies  to 
those  deriving  their  title  from  him  under  said  bond. 

We  conclude,  therefore,  that  this  case  does  not  call  for  the  applica- 
tion of  the  rule  above  mentioned. 

Counsel  for  appellant  maintains  that  it  necessarily  follows,  from  the 
affirmance  of  the  judgment  as  to  the  defendant  Samman  upon  the  for- 
mer appeal,  that  this  court  was  then  of  opinion  that  appellants  had 
proved  a  legal  title  to  the  land  in  suit,  and  the  lower  court  seems  to  have 
entertained  the  same  idea.  An  examination  of  the  opinion,  however, 
will  show  that  such  conclusion  is  not  warranted. 

The  judgment  against  Samman  was  affirmed,  not  necessarily  because 
plaintiffs  had  shown  title  to  the  land,  but  because  Samman  claimed  un- 
der a  deed  from  Le  Bow,  and  Le  Bow  had  bought  from  Mrs.  S.  P.  Stone 
in  1883.  At  that  time  the  suit  of  Ellis  v.  Stone  was  pending,  and  Mrs. 
S.  P.  Stone  was  a  party  to  that  suit.  For  these  reasons  it  was  held 
that  Sammau  was  bound  by  the  judgment  in  that  suit.  Plaintiffs  in 
that  suit  may  or  may  not  have  shown  themselves  entitled  to  the  land; 
but  the  question  was  closed,  as  far  as  Samman  was  concerned,  when  the 
court  rendered  judgment  against  his  vendor  from  whom  he  had  bought 
while  the  suit  was  pending. 

As  to  the  other  defendants,  however,  whose  vendors  were  not  parties 
to  the  suit,  and  whose  title  originated  before  it  was  instituted,  plaintiffs 
were  bound  to  prove  title,  and  they  could  not  prove  it  merely  by  a  judg- 
ment in  a  suit  to  which  neither  they  nor  their  vendors  were  parties. 

The  fifth  assignment  of  error  complains  that  the  defendant  Jones  can 
not  hold  under  the  ten  years  statute  of  limitations,  because  of  the  deed 
made  by  L.  D.  Spight  to  Mrs.  S.  F.  Stone,  January  10,  1876,  covering 
the  Jones  tract.  It  appears,  however,  from  the  deed  made  on  the  next 
day,  and  introduced  by  appellees,  that  the  description  in  this  deed  was 
acknowledged  by  all  the  parties  to  have  been  a  mistake,  and  that  the 
land  actually  conveyed  to  Mrs.  Stone  did  not  include  the  Jones  tract, 
but  only  the  Samman  231  acres. 

We  conclude,  therefore,  that  appellees'  plea  of  ten  years  limitation 
was  sustained.  This  renders  unnecessary  a  consideration  of  the  other 
assignments  which  relate  to  the  three  and  five  years  statutes  of  limita- 
tion. 

Appellees  have  filed  a  number  of  cross-assignments,  and  urge  us  to 
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express  our  views  upon  the  same,  in  view  of  an  application  for  writ  of 
error  to  the  Supreme  Court.     We  have  stated  our  opinion  as  far  as  nec- 
essary to  a  determination  of  the  appeal,  and  we  think  that  any  further 
expression  is  unnecessary  and  would  be  improper. 
The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  was  granted  by  the  Supreme  Court  and  the  judgment 
affirmed.    Ellis  v.  Le  Bow,  96  Texa§,  — . 


S.  B.  Brand  et  al.  v.  Colorado  Salt  Company  et  al. 

Decided  November  20,  1902. 

Acknowledgment— Deed  of  Wife— Impeaching  Certificate. 

The  certificate  of  the  officer  showing  the  due  acknowledgment  of  a  deed  by 
a  married  woman  can  not  be  contradicted  or  impeached  on  tiie  ground  that  the 
acknowledgment  was  taken  hurriedly,  without  an  explanation  of  the  deed  or 
examination  apart  from  the  husband,  where  no  fraud  is  alleged. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below 
before  Hon.  W.  R.  Smith. 

Capps  &  Canty,  M.  Carter,  E,  W.  Bounds,  J.  E.  Hooper,  and  Theo- 
dore Mack,  for  appellants. 

Leggett  &  Kirby,  Shepherd  &  Crockett,  and  Smith  £  Smith,  for 
appellees. 

STEPHENS,  A8S0CLA.TE  Justice.— The  deed  of  S.  B.  Brand  and 
wife  placed  the  title  of  the  land  in  controversy,  their  homestead,  in  a 
trustee  for  the  Colorado  Salt  Company,  and  the  court  did  not  err  in 
instructing  a  verdict  for  defendants  in  error.  The  recovery  thus  had 
by  the  Colorado  Salt  Company,  plaintiff  below,  was  resisted  upon  the 
ground  that  the  separate  acknowledgment  of  the  wife  of  S.  B.  Brand 
had  not  been  taken  in  the  manner  prescribed  by  law  for  the  conveyance 
of  the  homestead.  That  Brand  and  his  wife  appeared  before  the  ofiBcer 
who  took  the  acknowledgment,  and  that  the  certificate  was  in  due  form, 
were  undisputed  facts.  Their  testimony  tended  to  prove  that  the  offi- 
cer took  the  acknowledgment  in  a  hurried  and  careless  maimer,  with- 
out explaining  the  deed  to  the  wife,  and  without  propounding  the  statu- 
tory questions  to  her  separate  and  apart  from  her  husband,  and  that 
she  did  not  execute  it  willingly,  though  she  fully  understood  and  knew 
that  the  officer  purported  to  take  her  acknowledgment.  This  testimony 
was,  however,  in  direct  conflict  with  both  the  certificate  and  the  testi- 
mony of  the  officer  who  made  it.  The  answer  of  Brand  and  wife  con- 
sisted of  a  plea  of  not  guilty  and  a  cross-action  which  contained  a  tra- 
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verse  of  the  facts  stated  in  the  certificate  of  privy  acknowledgment,  and 
an  allegation  that  the  Colorado  Salt  Company  acquired  the  property 
with  notice  of  the  facts  that  this  certificate  was  false;  but  they  utterly 
failed  to  impeach  the  certificate  by  alleging  fraud  in  avoidance  thereof. 
It  was  therefore  conclusive  against  them.  Hartley  v.  Frost,  6  Texas, 
208;  Freiberg  v.  De  Lamar,  7  Texas  Civ.  App.,  263,  27  S.  W.  Hep.,  151. 
(Writ  refused,  29  S.  W.  Hep.) 

In  the  case  first  cited,  which  has  several  times  been  approved,  the 
allegations  were  quite  as  strong  as  those  made  by  Brand  and  wife,  and 
yet  it  was  held  that  they  did  not  constitute  the  requisite  attack  on  the 
certificate,  and  the  judgment  was  therefore  reversed  and  the  suit  dis- 
missed. True,  the  petition  in  that  case  also  failed  to  allege  that  the 
grantee  had  notice  that  the  deed  bore  a  false  certificate,  while  this  was 
alleged  by  Brand  and  wife;  but,  as  held  in  the  second  case  cited,  in 
which  writ  of  error  was  refused,  before  the  facts  stated  in  the  certifi- 
cate of  privy  acknowledgment  are  traversable  both  fraud  in  the  procure- 
ment of  the  certificate  and  notice  to  the  vendee  or  want  of  considera- 
tion must  be  alleged  and  proven.  Like  the  return  of  an  oflScer  on  pro- 
cess, or  the  recitals  in  a  judgment  against  parties  and  privies,  the  find- 
ings and  certificate  of  the  officer  taking  an  acknowledgment  are  not 
subject  to  contradiction  or  collateral  attack  by  one  who  has  appeared 
before  the  officer.  Such  recitals  are  conclusive  even  in  an  action  of 
trespass  to  try  title,  and  can  only  be  avoided  by  alleging  and  proving 
facts  entitling  the  party  to  affirmative  relief.  See  Schneider  v.  Fer- 
guson, 77  Texas,  572,  and  cases  there  cited.  See,  also,  the  numerous 
cases  treating  of  the  effect  of  judgments  and  of  the  necessity  of  reform- 
ing deeds,  etc. 

No  conflict  is  believed  to  exist  between  the  conclusion  above  an- 
nounced and  the  following  cases :  Riley  v.  Wilson,  86  Texas,  240,  24  S. 
W.  Rep.,  394;  Caffey  v.  Caffey,  12  Texas  Civ.  App.,  616,  35  S.  W. 
Rep.,  738. 

The  judgment  is  affirmed. 

A'lJirmed, 

Writ  of  error  refused. 
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International  &  Great  Northern  Railway  Company  v. 
James  Pevey  et  al. 

Decided  November  20,  1902. 

Carrier  of  Paaaengera— Keeping  Depot  Open  and  Warmed— Injvries  from  Ex- 
posure. 
The  statute  requiring  carriers  to  keep  their  depots  lighted,  warm,  and  open 
to  all  passen^rs  for  not  less  than  one  hour  before  the  arrival  and  after  the  de- 
parture of  passenger  trains  did  not  require  a  station  agent  to  permit  a  passen- 
ger to  leave  his  wife  and  children  in  the  depot  waiting  room  from  1  o'clock 
a.  m.  until  he  could  go  four  and  a  half  miles  into  the  country  and  obtain  a  con- 
veyance, and  the  carrier  was  therefore  not  liable  for  injuries  sustained  from 
exposure  of  the  passenger  and  his  family  while  walking  tha't  distance;  and  the 
fact  that  the  passenger  was  without  sufficient  means  to  go  to  a  hotel  or  hire  a 
conveyance  did  not  enlarge  the  duty  and  liability  of  the  carrier.  Bev.  Stats., 
art.  4521. 

Appeal  from  the  District  Court  of  Eusk  County.  Tried  below  before 
Hon.  Bichard  B.  Levy. 

N.  A.  Stedman  and  Oould  £  Morris,  for  appellant. 

John  R.  Arnold  and  Tf .  C.  Buford,  for  appellees. 

GAERETT,  Chief  Justice. — ^This  action  was  brought  by  James 
Pevey,  joiued  by  his  wife,  against  the  International  &  Great  NoriJiem 
Railroad  Company  to  recover  damages  which  were  alleged  to  have  re- 
sulted from  the  refusal  by  defendant  to  allow  Mrs.  Pevey  and  their  five 
children  to  wait  in  its  depot  at  Henderson  on  the  night  of  December  25, 
1896,  after  the  arrival  of  one  of  its  trains  upon  which  the  plaiutiflb  and 
their  children  were  passengers.  Henderson  is  a  town  of  about  2500 
inhabitants  with  hotels,  boarding  houses,  and  livery  stables.  The  rail- 
road depot  is  about  half  a  mile  from  the  town;  Plaintiffs  had  taken 
passage  on  the  train  in  order  to  visit  relatives  in  the  country  a  few 
miles  out  from  town.  They  arrived  at  the  station  at  Henderson  at  1 
o'clock  a.  m.  December  26th,  and  expected  some  one  to  meet  them  with 
a  conveyance,  but  no  one  met  them.  Plaintiff  asked  permission  of  the 
station  agent  for  his  wife  and  children  to  remain  in  the  depot  until  he 
could  go  to  the  home  of  his  nearest  relative,  which  was  four  and  a  half 
miles  distant,  and  get  a  conveyance ;  but  plaintiff  testified  that  the  door 
of  the  waiting  room  was  locked,  though  this  was  denied  by  the  agentj 
and  the  agent  refused  to  let  them  in.  Plaintiff  and  his  wife  and  chil- 
dren then  walked  to  the  country.  Plaintiff  testified  that  his  wife  and 
children  were  made  sick  from  fatigue  and  exposure  to  the  cold  weather ; 
that  the  ground  was  frozen  and  it  was  very  cold ;  and  that  he  had  only 
one  dollar  and  a  half  in  money,  which  fact  he  told  the  agent.  The 
trial  judge  submitted  the  case  to  the  jury  with  the  instruction  that  they 
could  not  find  any  damages  resulting  from  the  walk  into  the  country, 
but  could  consider  damages  for  the  failure  of  the  defendant  to  allow 
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them  to  remain  at  the  depot  a  reasonable  time  and  exposure  in  walking 
to  town.  The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiflEs  for  the  sum  of  $250. 

By  article  4521  of  the  Revised  Statutes  the  defendant  was  required  to 
keep  its  depot  "lighted  and  warmed  and  open  to  the  ingress  and  egress 
of  all  passengers  who  are  entitled  to  go  therein,  for  a  time  not  less  than 
one  hour  before  the  arrival  and  after  the  departure  of  all  trains  carry- 
ing passengers."  A  penalty  is  imposed  for  a  failure  to  comply  with 
the  statute.  The  statute  also  provides  that  the  company  "shall  be  liable 
to  the  party  injured  for  all  damages  by  reason  of  such  failure."  Irre- 
spective of  the  statute  it  was  the  defendant's  duty  to  provide  a  suitable 
station  to  accommodate  its  passengers  departing  and  arriving,  and  the 
purpose  of  the  statute  was  to  fix  a  time  that  the  stations  should  be^warm, 
lighted,  and  kept  open.  In  this  case  the  plaintiffs  were  entitled  to  enter 
the  depot  for  the  purpose  of  preparing  for  their  departure  and  tempo- 
rarily waiting  for  a  conveyance.  But  it  was  shown  by  the  evidence  that 
no  conveyance  was  at  the  station  to  meet  the  plaintiffs  and  their  chil- 
dren, and  their  right  to  recover  damages  is  resolved  into  the  question  of 
whether  the  defendant  was  required  to  keep  its  station  lighted  and 
warmed  for  the  use  of  the  plaintiffs  until  the  husband  should  walk  four 
and  a  half  miles  or  more  into  the  country  and  get  a  conveyance  to  take 
them  away.  The  defendant  was  not  required  to  perform  any  such 
duty.  Under  the  facts  of  the  case  it  is  not  necessary  to  determine 
whether  the  defendant  would  have  been  required  to  have  kept  the  wait- 
ing room  open  for  longer  than  one  hour,  for  it  would  have  taken  several 
hours  for  the  husband  to  have  gone  and  got  the  conveyance  and  returned, 
especially  so  since  it  was  shown  by  the  evidence  that  no  one  was  at  home 
at  the  house  of  the  relative  to  which  he  intended  to  go,  and  that  he  would 
have  had  to  go  further  before  he  could  have  secured  a  conveyance.  No 
damage  was  shown  that  could  have  resulted  from  the  failure'of  the  de- 
fendant to  keep  the  station  open  for  an  hour  after  the  train  arrived. 
The  weather  was  cold,  but  it  did  not  appear  to  be  raining  or  that  it 
would  have  been  any  less  cold  at  the  end  of  the  hour.  When  the  plain- 
tiffs found  that  the  defendant's  agent  would  not  give  them  permission 
to  remain  in  the  waiting  room  until  morning  and  until  the  conveyance 
could  be  procured  from  the  country,  they  did  not  ask  to  stay  in  the  room 
for  any  less  time,  but  voluntarily  left  and  walked  out  to  the  home  of 
their  relative.  The  fact  that  the  plaintiffs  were  without  sufficient  money 
to  go  to  a  hotel  or  boarding  house  or  hire  a  conveyance  did  not  require 
of  the  defendant  to  keep  its  waiting  room  open,  lighted,  and  warmed  for 
them  as  passengers  arriving  on  its  train  for  a  longer  time  than  its  duty 
as  a  public  carrier  would  have  required  of  it.  Defendant's  duty  as  a 
public  carrier  must  not  be  confounded  with  any  want  of  hospitality  or 
common  charity  on  the  part  of  the  agent  or  the  conductor,  if  the  jury 
should  have  believed  there  was  any  such  want,  or  the  fact  that  the  agent 
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could  have  allowed  them  to  remain.  Upon  the  facts  of  the  case,  even 
if  there  had  been  a  bi*each  of  duty  on  defendant's  part  in  not  keeping 
the  room  open  for  plaintiffs  an  hour,  no  damage  was  shown  to  have  re- 
sulted from  the  failure  of  the  defendant's  agent  to  allow  them  to  re- 
main in  the  waiting  room  for  that  length  of  time  after  the  arrival  of 
the  train  or  for  even  a  reasonable  time  afterwards;  in  fact  no  request 
was  made  to  be  allowed  to  remain  for  a  less  time  than  until  morning 
or  until  the  husband  could  walk  several  miles  in  the  country  for  a  con- 
veyance. No  damage  having  been  shown  as  resulting  from  any  breach 
of  duty  on  the  part  of  defendant  there  can  be  no  recovery.  It  is  un- 
necessary to  consider  the  assignments  of  error  attacking  the  charge  of 
the  court  or  to  pass  upon  appellees'  cross-assignments.  The  judgment 
of  the  court  below  will  be  reversed,  and  judgment  here  rendered  in  favor 
of  appellant. 

Reversed  and  rendered. 


Edward  Ostrum  v.  City  of  San  Antonio. 

Decided  November  26,  1902. 

1.— Taxes— Voluntary  Payment— Compromise. 

Where  the  defendant  city  was  seeking  to  acquire  land  from  Mrs.  0.  for 
street  purposes,  and  she  fixed  a  price  on  it  which  the  city  council  agreed  to  allow, 
provided  it  was  applied  on  certain  back  taxes  she  owed  the  city,  the  amount  of 
which  was  in  dispute,  and  she  agreed  with  the  city  attorney  to  allow  the  money 
to  go  to  satisfy  her  taxes  in  full,  which  compromise  agreement  was  reported  to 
the  council  and  accepted,  and  she  afterwards  brought  a  deed  of  the  land  to  the 
mayor,  and  indorsed  the  warrant  she  received  therefor  back  to  the  city,  protest- 
ing at  the  same  time  against  the  amount  of  the  taxes,  there  was  a  voluntary 
payment  by  her  of  such  taxes. 

2. — Same — ^Evidence. 

Where  plaintiff  sued  to  recover  money  paid  for  taxes  claimed  to  be  excessive 
and  involuntarily  paid,  and  there  was  evidence  that  the  payment  was  made  pur- 
suant to  a  compromise  agreed  to  with  the  city  attorney,  it  was  not  error  to 
admit  in  evidence  the  tax  receipts  and  the  report  of  the  city  attorney  to  the 
council. 

3. — Same — Payment  by  City  Warrant. 

The  payment  of  city  taxes  with  a  city  warrant  calling  for  current  money 
is  equivalent  to  a  payment  with  the  money  itself,  and  is  therefore  valid. 

Error  from  the  County  Court  of  Bexar  County.     Tried  below  before 
'Hon.  R.  B.  Green. 

Edward  Ostrum,  for  plaintiff  in  error. 

Frank  H,  Wash,  for  defendant  in  error. 

JAMES,  Chief  Justice. — ^This  action  is  to  recover  $168.43  from 
the  city,  as  excessive  tax  involuntarily  paid  by  Sarah  F.  Ostrum,  appel- 
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lant,  being  assignee  of  the  claim.  The  case  was  tried  by  the  county 
judge  on  appeal  from  the  justice  court,  and  judgment  was  rendered 
for  the  city. 

The  city  claimed  from  Sarah  F.  Ostrum  delinquent  taxes  to  the 
amount  of  $511.81,  exclusive  of  penalties  and  costs.  This  claim  she 
disputed.  In  the  fall  of  1899  the  petition  of  Mrs.  Ostrum  for  remis- 
sion or  correction  of  taxes  had  been  referred  to  the  assistant  city  attor- 
ney who  had  charge  of  back  taxes,  and  about  that  time  the  city  began 
to  negotiate  with  Mrs.  Ostrum  for  a  road  or  street  over  her  lands.  A 
committee  was  appointed,  who  made  a  report  of  the  amounts  to  be  paid 
to  the  various  parties  through  whose  property  the  road  would  go;  that 
they  had  interviewed  the  owners,  and  had  ascertained  that  the  road 
which  they  recommended  would  cost  the  city  a  certain  amount  to  each 
owner,  the  sum  of  $390  being  that  which  would  have  to  be  paid  Mrs. 
Ostrum  for  her  land  so  taken,  recommending  such  payment  provided 
that  the  amount  of  city  taxes  owed  by  them  should  be  deducted  from  the 
amouhts  coming  to  each  of  them  respectively.  The  report  was  adopted 
and  an  ordinance  was  passed  appropriating  the  aggregate  of  the  sums 
($1215),  or  so  much  thereof  as  may  be  necessary  for  that  purpose,  as 
said  committee  reported. 

The  city  attorney  testified  that  this  involving  a  matter  of  back  taxes, 
it  came  to  his  oflBce  in  the  regular  course  of  business,  at  about  the  same 
time  as  Mrs.  Ostrum's  petition  for  correction  of  taxes.  Edward  Ostrum, 
her  son,  came  to  his  office  many  times,  and  Mrs.  Ostrum  had  also  been 
there,  but  not  so  often.  A  few  days  after  receiving  both  of  these  mat- 
ters, at  about  noon  one  day  they  came  together  to  the  city  attomey^s 
oflBce  to  discuss  the  tax  matter.  That  official  told  them  in  the  conver- 
sation that  the  city  was  about  to  purchase  for  $390  a  roadway  over  her 
property,  and  as  the  transaction  required  that  her  taxes  should  be  set- 
tled or  rather  deducted  from  the  amount,  he  would  propose  a  compro- 
mise of  the  whole  matter,  whereby  he  would  deduct  the  sum  of  $121.81 
from  the  face  of  her  taxes,  thereby  reducing  her  taxes  to  $390,  and  not 
insist  on  the  penalties  and  costs,  if  she  would  make  a  deed  to  the  city 
for  the  road;  that  the  city  could  not  exchange  taxes  for  property,  but 
would  give  her  a  warrant  for  $390  for  her  road,  and  would  accept  the 
$390  in  full  for  the  taxes.  She  at  first  refused,  and  said  it  was  not 
enough.  After  a  great  deal  of  discussion  he  told  her  that  it  was  the 
best  he  would  recommend  to  the  council,  and  if  she  did  not  choose  to 
accept  it,  that  they  would  have  to  leave  the  matter  for  the  courts  to 
settle ;  but  he  continued :  "I  will  tell  you  what  I  will  do,  Mrs.  Ostrum ; 
the  city  owes  you  some  money  which  you  have  assigned  to  your  son  and 
others,  and  if  you  will  accept  this  compromise,  while  I  can  not  prom- 
ise you  definitely,  I  will  try  to  cause  the  city  to  pay  you  this  other  money 
that  it  owes  you.'^  She  then  turned  to  her  son  and  said :  "Well,  son, 
I  guess  that's  the  best  we  can  do,  and  we  had  better  take  it."  "The 
matter  is  then  settled,  Mrs.  Ostrum,'*  the  city  attorney  said,  and  she 
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replied  that  it  was.  He  then  reported  to  the  council  that  he  had  pro- 
posed this  compromise  to  Mrs.  Ostrum,  and  that  she  had  agreed  to  it; 
that  the  city  was  to  pay  her  $390  for  the  road,  and  would  receive  from 
her  $390  in  satisfaction  of  her  back  taxes,  and  recommended  the  coun- 
cil to  appropriate  the  $390  for  the  purpose,  and  that  the  mayor  be  au- 
thorized to  arrange  the  details  and  receive  the  deed  from  Mrs.  Ostrum. 

Some  days  afterwards  he  was  informed  by  the  city  clerk  that  the  mat- 
ter was  ready  to  be  closed  and  to  prepare  the  back  tax  receipts,  which  he 
did,  writing  across  their  fact  in  red  ink,  "City  council  tax  compromise." 

The  mayor  testified  iu  substance  the  same  as  the  city  attorney,  con- 
cerning the  report  of  the  committee,  and  its  adoption  by  the  council. 
That  it  went  to  the  city  attomey^s  ofl&ce  for  adjustment;  tiiat  that  office 
made  a  report  to  the  council  recommending  a  compromise  of  the  taxes 
and  a  purchase  of  the  road  on  Mrs.  Ostrum's  land  for  the  sum  of  $390, 
which  report  was  approved,  and  that  he,  as  mayor  of  the  city,  was  au- 
thorized to  arrange  the  details.  A  few  days  afterwards  Mrs.  Ostrum 
came  to  his  office  and  delivered  to  the  mayor  a  warranty  deed  for  the 
road.  The  mayor  signed  the  warrant  for  $390  and  delivered  it  to  her. 
He  then  had  her  indorse  the  warrant  back  to  the  city  for  the  taxes. 
Before  she  indorsed  it  she  said  she  wanted  to  protest  against  paying 
that  amount  for  taxes,  and  she  also  filed  a  written  protest  against  such 
payment  of  said  taxes.  The  mayor  told  her  that  if  she  delivered  this 
deed  and  indorsed  the  warrant  back  to  the  city  for  taxes,  he  did  not  care 
how  much  she  protested. 

The  sole  issue  upon  which  the  city  rested  its  case  was  whether  or  not 
the  payment  was  voluntary,  and  the  court  must  have  concluded  that  it 
was  voluntary,  adopting  the  version  of  the  transactions  as  detailed  by 
the  mayor  and  city  attorney. 

From  their  testimony  these  facts  are  shown:  That  there  was  a  dis- 
pute between  the  city  and  Mrs.  Ostrum  concerning  the  amount  of  her 
back  taxes ;  that  negotiations  arose  between  her  and  the  city  looking  to 
the  acquisition  of  some  of  her  land  for  a  road  or  street;  that  she  fixed 
the  price  of  $390  for  her  land,  which  the  committee's  report  recom- 
mended, provided  her  back  taxes  should  be  deducted  therefrom;  that 
this  report  was  adopted  by  the  city  council,  and  an  apppropriation  made 
for  so  much  as  should  be  necessary  to  purchase  the  land  in  accordance 
with  the  terms  of  the  report;  that  she  agreed  with  the  city  attorney  to 
allow  the  $390  to  go  to  satisfy  her  back  taxes  in  full ;  that  this  agreement 
of  settlement  of  both  the  road  and  the  tax  matter  was  reported  to  the 
coimcil  by  the  city  attorney,  and  was  approved  and  the  mayor  authorized 
to  carry  it  out ;  that  Mrs.  Ostrum  brought  to  the  mayor  a  warranty  deed 
for  the  land  and  delivered  it,  and  indorsed  the  warrant  for  $390  back 
to  the  city,  protesting  at  the  same  time  against  the  amount  of  the  taxes. 
She  took  the  tax  receipts  that  had  been  prepared  by  the  city  attorney. 

Does  it  appear  from  these  facts  that  her  payment  of  the  taxes  was 
involuntary  ?     She  appears  to  have  assented  to  the  compromise  arrange- 
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ment,  and  appears  to  have  been  familiar  with  its  terms, — ^with  what  the 
council  had  done  in  the  matter,  and  with  what  the  mayor  was  required 
to  do  in  consummating  it.  She  knew  when  she  brought  the  deed  to  the 
mayor  that  she  was  to  turn  back  the  consideration  for  the  land  to  settle 
her  back  taxes,  and  that  the  proposed  deal  could  not  be  made  by  him  in 
any  other  manner.  She  must  have  known  that  the  proposed  compromise 
was  not  binding  on  her.  Notwithstanding  all  this  she  brought  him  the 
deed,  and  though  protesting  against  the  amount  of  taxes  she  was  pay- 
ing, and  though  upon  being  told  that  it  mattered  not  to  him  how  much 
she  protested,  if  she  only  delivered  the  deed,  and  indorsed  back  the  war* 
rant,  she  went,  on  and  delivered  the  deed,  indorsed  back  the  warrant, 
and  took  her  receipts  according  to  the  provisions  of  the  compromise 
understanding.  It  is  evident  that  she  was  willing  to  secure  all  the 
benefits  of  the  compromise,  viz.,  selling  the  land  for  her  price,  and  get- 
ting the  abatement  of  taxes  so  far  as  the  city  had  allowed  it,  and  for 
this  purpose  she  carried  it  out,  by  delivering  the  deed,  indorsing  the 
warrant  and  taking  the  receipts.  She  could  not  do  this  and  still  occupy 
the  position  of  being  able  to  litigate  the  taxes,  which  was  one  of  the 
very  matters  included  in  the  compromise.  Her  act  was  not  an  invol- 
untary one,  and  in  our  opinion  by  expressly  afl&rming  the  compromise, 
she  is,  upon  well  recognized  principles,  estopped  from  questioning  it  at 
all,  except  upon  averments  of  fraud  practiced  upon  her  in  consummat- 
ing it, — and  nothing  of  this  kind  is  pretended. 

Th^re  is  nothing  in  appellants  complaint  concerning  the  courf  s  ac- 
tion in  refusing  to  correct  the  statement  of  facts;  nor  in  the  assign- 
ments which  object  to  the  court's  admitting  in  evidence  the  report  of 
the  city  attorney  to  the  council  recommending  the  compromise;  nor  in 
the  third  assignment,  which  complains  of  the  admission  of  the  tax  re- 
ceipts on  the  issue  of  voluntary  payment.  The  seventh  assignment  we 
do  not  consider  at  all,  bfecause  there  is  no  proposition  stated  in  connec- 
tion with  it. 

Under  the  fourth  assignment  a  proposition  is  made  that  the  deed 
from  Mrs.  Ostrum  was  inadmissible  as  evidence  of  a  compromise  of 
taxes,  or  voluntary  payment  thereof,  because  taxes  can  only  be  paid  in 
current  money.  The  city  paid  Mrs.  Ostrum  for  the  land  by  a  warrant 
calling  for  current  money,  and  she,  instead  of  paying  her  taxes  in  money 
derived  from  the  warrant,  did  so  by  the  warrant  itself,  which  was  the 
same  thing  in  effect.  If  we  look  at  the  matter  as  though  the  taxes  were 
directly  settled  with  the  deed-  to  the  land,  there  would  be  no  objection 
to  it,  unless  it  be  with  reference  to  that  part  of  the  taxes  levied  for  such 
purposes  as  interest  and  sinking  funds,  school  funds,  and  the  like.  City 
of  San  Antonio  v.  Street  Railway  Co.,  22  Texas  Civ.  App.,  153.  The 
taxes  in  this  instance  were  for  back  years,  and  the  presumption,  in  the 
absence  of  evidence,  would  be  that  all  such  funds  for  those  years  had 
otherwise  been  provided  for  and  satisfied,  and  that  the  city  was  free 
to  use  these  taxes  for  any  corporate  use. 
Vol.  30  Civil—so. 
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The  qualifications  of  the  judge  to  the  bill  of  exceptions  eflEectually 
dispose  of  the  proposition  made  under  the  third  assignment  concerning 
the  admission  of  parol  testimony  to  prove  certain  writings,  and  this  is 
the  only  matter  presented  in  the  assignment  that  is  worthy  of  con- 
sideration. 

The  judgment  is  confirmed. 

A'ffirmed, 

Writ  of  error  refused. 


J.  R.  Irion  v.  Esehiqoe  &  McLeod. 

Decided  Noyember  20,  1902. 

Contract— Guaranty— Construction. 

Where  defendant's  agent  made  a  Bale  of  cotton  to  plaintiffs  without  au- 
thority, and  in  settlement  of  the  matter  defendant  guaranteed  that  the  agent 
would  ship  to  plaintiffs'  order  a  stated  number  of  bales  of  cotton,  this  was  not 
a  guaranty  of  the  quality  specified  in  the  original  contract,  which  defendant  had 
repudiated. 

Appeal  from  the  District  Court  of  Busk  County.  Tried  below  before 
Hon.  Richard  B.  Levy. 

W.  C.  Buford  and  John  R.  Arnold,  for  appellant. 

Allen  £  Dohoney,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  damages  for 
the  alleged  breach  of  a  contract  for  the  sale  of  cotton,  brought  by  the 
appellees  against  the  appellant.  The  petition  alleges  that  plaintiffs  on 
the  1st  day  of  February,  1899,  contracted  with  the  defendant  through 
his  agent,  Newell  W.  White,  for  the  purchase  of  281  bales  of  cotton  of 
the  grades  and  quality  mentioned  in  said  contract  and  at  the  prices  per 
pound  therein  stipulated,  and  that  by  the  terms  of  said  contract  the  de- 
fendant guaranteed  the  quality  and  weight  of  said  cotton.  That  in 
compliance  with  said  contract  the  defendant  in  the  spring  of  1899 
shipped  to  plaintiffs  281  bales  of  cotton  and  drew  on  them  with  bills  of 
lading  attached  for  the  contract  price  of  same,  and  that  relying  upon 
the  said  guarantee  of  defendant  and  the  representation  contained  in  his 
letters  and  the  invoices  for  said  cotton,  they  paid  said  drafts.  That 
when  said  cotton  reached  its  destination  it  was  found  to  be  of  inferior 
grade  and  quality  and  short  in  weights,  and  was  in  such  condition  when 
shipped  by  the  defendant.  The  damage  claimed  in  the  petition  is  the 
difference  in  the  value  of  the  cotton  shipped  by  the  defendant  and  the 
value  of  cotton  of  the  quality  and  weight  contracted  to  be  delivered  by 
him  at  the  time  and  place  of  the  delivery,  which  is  alleged  to  be  the  sum 
of  $1022. 
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The  defendant  answered  denying  under  oath  the  authority  of  White 
to  make  the  contract-,  and  among  other  defenses  averred  that  if  he  ever 
made  such  contract  it  was  discharged  and  satisfied  by  a  subsequent  agree- 
ment entered  into  between  himself  and  plaintiffs,  by  the  terms  of  which 
defendant  only  guaranteed  that  White  would  ship  the  plaintiffs  281 
bales  of  cotton  during  the  month  of  April,  1899,  and  the  defendant  was 
•expressly  released  from  any  guarantee  as  to  quality  and  weight  of  the 
cotton,  the  plaintiffs  agreeing  to  accept  the  classification  and  weight 
fixed  by  the  said  White. 

In  answer  to  defendant's  denial  of  White's  agency,  the  plaintiffs  filed 
a  supplemental  petition  alleging  a  ratification  by  defendant  of  the  con- 
tract made  by  White  with  the  plaintiffs. 

The  cause  was  tried  by  the  court  below  without  a  jury  and  judgment 
rendered  for  plaintiffs  for  $983,  with  interest  thereon  at  6  per  cent  from 
February  1,  1899.  From  this  judgment  the  defendant  prosecutes  this 
appeal. 

For  the  purposes  of  this  opinion  the  following  is  a  suflSciently  com- 
prehensive statement  of  the  material  facts  disclosed  by  the  record : 

On  the  15th  of  October,  1898,  Newell  W.  White,  who  lived  at  Tyler, 
Texas,  and  was  the  agent  of  appellant  in  buying  cotton,  wrote  to  appel- 
lees, who  were  engaged  in  the  business  of  buying  and  selling  cotton  at 
New  Orleans,  Louisiana,  and  Liverpool,  England,  accepting  an  offer 
made  by  appellees  for  the  purchase  of  1000  bales  of  cotton,  f.  o.  b.cars 
at  Mount  Pleasant,  Texas.  This  letter  was  signed  J.  R.  Irion,  per  Newell 
W.  White,  and  was  addressed  to  appellee  at  Paris,  Texas,  at  which  place 
one  of  appellees  was  temporarily  residing.  Prior  to  the  29th  day  of 
January,  1899,  all  of  this  cotton  had  been  shipped  to  and  received  by 
appellees  except  281  bales,  and  drafts  drawn  for  the  contract  price 
of  same  by  White  in  the  name  of  Irion  had  been  paid  by  appellees  and 
placed  to  appellant's  credit  in  a  Tyler  bank.  All  of  the  cotton  so  sold 
and  delivered  by  White  had  been  purchased  by  him  for  appellant  as  his 
agent.  On  the  date  last  named  White  wrote  to  appellees  requesting  a 
change  in  the  contract  as  to  the  quality  and  grades  of  the  281  bales  of 
cotton  still  due  under  his  original  contract.-  This  letter  was  signed  by 
White  individually.  On  the  1st  day  of  February,  appellees  wrote  a  let- 
ter addressed  to  J.  R.  Irion  &  Co.  at  Tyler,  Texas,  agreeing  to  changes 
in  the  contract  provided  the  cotton  was  shipped  in  the  next  ten  days. 
By  letter  of  same  date,  White,  in  Irion's  name,  accepted  as  satisfactory 
the  changes  in  the  contract  suggested  by  appellees  and  promised  to  ship 
the  cotton  by  the  15th  of  February:  Hearing  nothing  further  in  regard 
to  the  cotton,  on  February  22,  1899,  appellees  wrote  to  J.  R.  Irion  at 
Overton,  Texas  as  follows : 

New  Orleans,  Feb.  22,  1899 
''J.  R.  Irion,  Overton,  Texas : 

"Dear  Sir. — We  have  had  cotton  bought  from  you  281  bales  since  the 
27th  and  29th  of  October,  through  your  Mr.  White  at  Tyler,  Texas. 
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This  is  causing  us  endless  trouble  with  our  client?.  Please  try  and  ^t 
all  this  cotton  shipped  for  us  by  the  end  of  the  week.  So  far  all  our 
transactions  have  been  satisfactory,  and  we  trust  that  the  pleasant  rela- 
tion 60  happily  begun  will  not  have  to  come  to  an  abrupt  termination. 
Yours  truly, 

"ESKBIGGE  &  McLeOD." 

In  reply  to  this  letter  appellant  on  March  6th  sent  the  following  tele- 
gram and  letter  to  appellees : 

"[Telegram.]  ,  March  6, 1899. 

"Eskrigge  &  McLeod,  New  Orleans: 

"Letter  received;  investigating  transaction.  Writing  you  fully  to- 
day. 

"J.  R.  IWON." 

"Overton,  Texas,  March  6,  1899. 
"Messrs.  Eskrigge  &  McLeod,  New  Orleans,  La. : 

"Gentlemen. — In  reply  to  your  letters  I  will  say  that  I  was  very  much 
surprised  at  their  contents,  and  have  investigated  the  transactions  re- 
ferred to  in  said  letter,  and  find  that  I  am  not  responsible  for  the  sales, 
as  Mr.  Newell  White  is  employed  by  me  at  a  salary  to  buy  cotton  for 
me,  and  has  no  interest  in  my  business.  Giving  him  the  power  to  buy 
cotton  does  not  give  him  the  power  to  sell.  However,  to  help  him  out 
of  this  situation  and  hoping  to  begin  business  with  you  with  a  view  of 
selling  you  a  larger  lot  of  cotton  next  season  (understanding  that  all 
sales  must  be  made  from  Overton,  Texas,  and  no  telegram  from  any 
other  point  will  be  recognized  by  me,  as  this  is  my  office  on  account  as 
above  you  will  not  send  telegrams  to  any  other  point).  To  help  ^White' 
out  of  this  transaction,  I  will  allow  him  to  ship  you  fifty  bales  of  cotton 
(middling)  which  I  have  on  hand,  and  you  wait  on  him  for  the  balance 
until  he  can  buy  it  up  during  March  and  April.  He  to  ship  the  cotton 
and  class  it  himself  and  secure  freight  rates  to  Liverpool,  116  cents  per 
hundred  pounds ;  should  he  secure  a  lower  rate  you  to  allow  him  to  add 
difference  of  freight  to  the  invoice  of  cotton.  Should  he  pay  over  116, 
he  to  subtract  difference  from  invoice;  understanding  that  I  do  not 
guarantee  grade,  as  he  states  to  me  that  his  agreement  with  you  was  for 
him  to  ship  cotton  and  you  to  take  his  class,  also  a  116  freight  rate.  I 
find  him  a  good  judge  of  cotton,  and  don't  suppose  you  would  object  to 
his  class.  I  only  mention  this.  If  said  agreement  meets  with  your  ap- 
proval I  will  see  that  he  ships  the  cotton,  while  at  the  same  time  I  deny 
any  responsibility  for  him  making  the  sale,  but  do  this  to  assist -your 
good  selves,  hoping  to  secure  a  large  business  from  you  next  season  as 
I  buy  from  forty  to  fifty  thousand  B-C  during  the  season.     Yours  truly, 

"J.  R.  Irion." 

On  March  8th,  appellees  wrote  to  appellant  declining  to  accept  the  set- 


Irion  y:  Eskrigge  &  McLeod.  469 

tlement  proposed  in  his  letter,  and  demanding  a  fulfillment  of  the  con- 
tract made  by  White.  Appellant  made  no  reply  to  this  letter,  and  on 
March  13th,  appellees  again  wrote  him  at  Overton,  offering  to  make  a  con- 
cession in  the  freight  rate  which  they  claimed  had  been  guaranteed  by 
White,  but  otherwise  insisting  on  the  original  contract.  Beceiving  no 
reply  to  this  letter,  they  telegraphed  Irion  on  March  18th,  as  follows : 

"To  J.  R.  Irion,  Overton,  Texas: 

"Have  no  reply  our  letter  thirteenth.     Do  you  accept  conditions? 

"Eskrigge  &  McLeod.^' 

Appellant  did  not  reply  to  this  telegram,  and  on  March  20th  appellees 
wrote  him  that  unless  they  received  satisfactory  reply  by  Friday  they 
would  place  the  matter  in  the  hands  of  their  attorney.  To  this  letter 
appellant  on  the  23d  of  March  replied  by  telegram  as  follows : 

"Overton,  March  23,  1899. 
"Eskrigge  &  McLeod,  New  Orleans,  La. : 

"Your  letter  of  20th  inst.  to  hand  and  is  having  attention ;  on  arrival 
from  Galveston,  will  allow  White  to  ship  cotton  113  rate  on  condition 
mentioned  in  my  letter  from  Overton.  Don't  pay  any  attention  to  let- 
ters or  telegrams  from  any  point  but  Overton.  My  draft  will  have  same 
signature  as  Overton  letter.     Answer  immediately. 

"J.  E.  Irion.*' 

Then  followed  the  following  telegrams  between  the  parties: 

"New  Orleans,  March  23,  1899. 
"J.  R.  Irion,  Overton,  Texas : 

*^ill  you  guarantee  shipment  of  cotton  during  March  and  April  ?  An- 
swer immediately. 

"Eskrigge  &  McLeod.'' 

"Overton,  March  23,  1899. 
'Eskrigge  &  McLeod,  New  Orleans : 

"Guarantee  WTiite  will  ship  281  B-C  during  March  and  April, 
if  this  guarantee  closes  transaction. 

"J.  R.  iRION." 

"March  24,  1899. 
"To  J.  R.  Irion,  Overton: 
"Thanks  for  guarantee.     Go  ahead  and  ship. 

"Eskrigge  &  McLeod." 

After  the  receipt  of  the  last  telegram  from  appellant,  on  March  23d, 
appellees  testified  that  they  wrote  and  mailed  him  a  letter  in  which  they 
acknowledged  receipt  of  his  telegram  and  asked  whether  he  meant  to 
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guarantee  the  shipment  of  the  cotton  during  March  and  April.  They 
demand  in  this  letter  that  he  write  them  guaranteeing  the  time  of  ship- 
ment, and  that  the  contract  made  with  White  be  complied  with,  and 
state  that  unless  they  have  an  answer  promptly  they  will  let  the  law  take 
its  course.  Appellee  Eskrigge  testified  that  this  letter  was  mailed  at 
New  Orleans  in  the  evening  of  23d  of  March,  and  the  evidence  shows 
that  it  could  not  have  reached  Overton  before  the  night  of  the  24th. 
Irion  testified  that  he  had  no  recollection  of  ever  having  received  it- 
The  telegram  of  March  24th,  on  which  appellant  acted  in  procuring  the 
cotton  to  be  shipped,  was  received  by  him  on  the  morning  of  that  dav- 
Two  hundred  bales  of  this  cotton  was  consigned  by  White,  under  direc« 
tion  of  appellees,  to  a  firm  in  Liverpool  to  whom  it  had  been  resold. 
Upon  arrival  at  its  destination  and  examination  by  the  consignees  it  was 
found  to  be  of  inferior  grade  and  of  less  weight  than  the  cotton  called 
for  in  the  contract  between  appellees  and  White,  and  described  in  the 
invoice  and  bill  of  lading  upon  which  payment  had  been  made  by  ap- 
pellees. 

We  think  it  clear  from  this  evidence  that  the  guarantee  of  appellant 
that  White  would  perform  his  contract  extended  no  further  than  that 
he  would  ship  the  281  bales  of  cotton  within  the  time  specified.  Whatr 
ever  may  have  been  the  relation  of  appellant  to  the  original  contract, 
he  denied  his  liability  thereon,  and  only  offered  in  settlement  of  appel- 
lees' demands  against  him  to  guarantee  the  shipment  by  White  of  the 
number  of  bales  then  due  on  the  contract,  expressly  refusing  to  further 
guarantee  White's  performance.  This  offer  was  accepted  by  the  appel- 
^  lees  by  the  telegram  in  which  he  was  told  to  go  ahead  and  have  the  cot- 
ton shipped.  This  telegram  was  sent  by  appellees  with  a  full  under- 
standing of  the  terms  upon  which  appellant  proposed  to  procure  the 
shipment  of  the  cotton  by  White,  and  before  the  letter  of  March  23d 
could  possibly  have  reached  appellant  if,  as  testified  by  appellees,  it  was 
mailed  to  him.  This  fact  was  known  to  appellees,  and  the  only  reason- 
able explanation  of  the  evidence  is  that  appellees,  after  sending  the  let- 
ter, decided  to  accept  appellant's  offer,  and  so  notified  him  by  wire  before 
the  letter  reached  him.  If  appellant  ever  received  the  letter  it  was 
after  he  received  the  telegram  accepting  his  offer,  and  he  had  a  perfect 
right  to  presume  and  act  on  the  presumption  that  the  telegram,  being 
later,  was  intended  by  appellees  to  express  their  final  determination  in  the 
matter  and  to  close  the  contract  upon  the  terms  proposed  by  him. 
There  is  no  finding  by  the  trial  court  that  White  was  the  authorized 
agent  of  appellant  in  the  execution  of  the  original  contract,  and  it  is 
doubtful  if  such  finding  could  be  sustained  by  any  evidence  in  the 
record.  The  judgment  in  appellees'  favor  is  based  by  the  trial  court 
on  the  finding  that  the  letters  and  telegrams  above  set  out  show  a  rati- 
fication by  appellant  of  the  contract  made  by  White.  As  before  stated, 
we  think  no  such  cofistruction  can  be  placed  upon  this  evidence,  and 
that  it  clearly  shows  that  appellant  was  only  liable  as  a  guarantor  that 
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White  would  ship  the  281  bales  of  cotton.  The  cotton  having  been 
shipped  within  the  time  specified,  appellant's  liability  ceased,  and  the 
judgment  of  the  court  below  should  have  been  for  the  defendant.  Such 
being  our  conclusion  of  the  legal  effect  of  the  undisputed  facts,  the 
judgment  of  the  court  below  will  be  reversed,  and  judgment  here  ren- 
dered in  favor  of  appellant.  * 

Reversed  and  rendered. 


D.  K.  Taylor  v.  Bird  Rose. 

Decided  NoYember  22,  1902. 

1.— School  Land — Sale— Lease— 'ImproYementft—Preference. 

Where  there  are  improvements  on  leased  State  school  land  at  the  expira- 
tion of  the  lease,  only  the  person  who  made  them  can  claim  the  privilege  as  to 
leasing  again  given  by  the  Act  of  April  19,  1901. 

8. — Same — Sale  vr  Lease — Actual  Settler  or  Lessee. 

Where,  at  the  expiration  of  the  lease,  the  lessee  having  improvements 
thereon  applies  to  lease  again  and  there  is  a  contemporaneous  application  by  an- 
other to  purchase  as  an  actual  settler,  the  land  should  be  awarded  to  the  latter, 
the  declared  purpose  of  the  law  being  to  lease  only  such  lands  as  are  not  in  im- 
mediate demand  for  settlement.    Gen.  Laws  1901,  p.  295. 

Appeal  from  the  District  Court  of  Martin  County.  Tried  below  be- 
fore Hon.  W.  E.  Smith. 

C  H.  Earnest,  L.  0.  Wilson,  and  0.  W.  Jarrott,  for  appellant. 

Beaty  &  McOee,  A.  S.  Hawkins,  and  Camp  £  Caldwell,  for  appellee. 

STEPHENS,  Associate  Justice. — The  question  at  issue  in  this  case 
is  whether  the  right  of  appellant  to  purchase  a  section  of  school  land 
in  Terry  County  was  superior  to  that  of  appellee  to  lease  it.  The  con- 
flict between  the  respective  applicants  was  decided  by  the  Commissioner 
of  the  General  Land  OflBce,  and  also  by  the  court  trying  the  case,  in 
favor  of  appellee. 

The  land  was  originally  covered  by  a  five  years  lease  made  to  Gregory 
&  Hastings,  and  by  them  assigned  to  appellee,  which  expired  August 
25,  1901.  Before  the  expiration  of  this  lease,  on  August  22,  1901,  ap- 
pellee filed  application  to  lease  the  section  in  controversy;  and  after  it 
expired,  "on  the  26th  or  27th  of  August,  1901,'*  as  found  by  the  court, 
there  being  no  statement  of  facts,  he  made  another  application  to  lease 
it,  and  on  September  27,  1901,  the  Commissioner  executed  to  him  a 
lease  in  accordance  with  his  applications,  which  he  placed  of  record, 
paying  the  first  year's  rental  in  advance  as  required  by  law.  The  court 
found  that  "there  were  improvements  situated  upon  the  section  of  land 
in  controversy  prior  to  August  24,  1901,  and  on  said  date,  which  were 
of  the  reasonable  market  value  of  $300  or  more." 
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The  facts  upon  which  plaintiff's  claim  rests  were  thus  stated  in  the 
court's  findings: 

"8.  On  August  26,  1901,  defendant,  D.  K.  Taylor,  being  an  actual 
settler  in  good  faith  upon  section  No.  4,  block  D8,  E.  L.  &  R.  Ry.  Co. 
survey  in  Terry  County,  and  being  desirous  of  purchasing  same  as  a 
home,  on  that  date  made  his  application,  affidavit,  and  obligation  in 
due  form  as  required  by  law,  to  purchase  same  as  an  actual  settler,  all 
of  which  he  on  same  date  filed  with  the  county  clerk  of  Martin  County, 
Texas.  And  on  same  date  he  made  and  filed  with  said  clerk  his  appli- 
cation, affidavit,  and  obligation  in  due  form  and  substance  to  purchase 
the  land  in  controversy  as  additional  land.  And  at  the  time  of  mak- 
ing said  applications  he  paid  to  said  clerk  the  first  payment  required 
by  law  on  each  of  said  sections,  and  has  paid  the  interest  thereon. 

"9.  Prior  to  the  filing  of  said  applications  the  Land  Commissioner 
had  classified  each  of  said  sections  as  dry  grazing,  and  appraised  them 
at  $1  per  acre,  and  had  notified  the  clerk  of  the  County  Court  of  Mar- 
tin County  in  writing  of  such  classification  and  appraisement,  which 
notification  had  been  by  said  clerk  duly  recorded  as  required  by  law. 

"10.  Said  section  in  controversy  was  within  a  radius  of  five  miles 
of  said  section  No.  4,  and  at  the  time  of  making  said  applications  de- 
fendant had  never  purchased  any  other  State  school  land." 

The  judgment  rests  upon  the  following  conclusions  of  law: 

"1.  I  find  that  as  the  land  in  controversy  had  $300  worth  of  im- 
provements on  it  at  the  expiration  of  the  lease  which  plaintiff  held 
thereon,  to  wit,  on  August  25,  1901,  same  was  not  on  the  market  ob- 
ject to  sale  at  the  time  defendant  Taylor  made  his  application  to  pur- 
chase said  section,  and  therefore  said  Taylor  acquired  no  right  to  or 
interest  in  said  section  by  his  application  to  purchase  same. 

"2.  I  find  that  the  Land  Commissioner  legally  leased  the  section  in 
controversy  to  plaintiff  on  September  27,  1901." 

Both  parties  to  the  appeal  seem  to  rely  upon  the  opinion  of  Chief 
Justice  Gaines  in  the  case  of  Hazlewood  v.  Rogan,  95  Texas,  295,  67 
Southwestern  Reporter,  80,  construing  the  Act  of  1901,  under  which  their 
respective  applications  were  made.  The  construction  given  to  that  act 
we  understand  to  be  that  school  land,  whether  situated  within  or  with- 
out the  absolute  lease  district,  is  subject  to  sale  at  the  expiration  of  a 
lease,  without  reference  to  the  value  of  the  improvements  which  the 
lessee  may  have  placed  upon  it;  and  that  if  it  be  in  the  absolute  lease 
district,  as  in  this  instance,  it  "shall  remain  subject  to  sale  for  a  period 
of  sixty  days,  except  where  there  are  improvements  on  a  section  of  the 
value  of  $200  or  more,"  in  which  case  it  would  be  subject  to  sale  and 
also  to  lease  to  the  lessee  who  made  the  improvements,  and  that  the 
applicant,  "whether  as  purchaser  or  lessee,  who  made  the  first  applica- 
tion, would  have  the  prior  right."  The  opinion,  it  is  true,  does  not 
authoritatively  hold  that  the  exception  made  by  reason  of  the  improve- 
ments was  intended  as  a  privilege  to  him  only  by  whom  the  improve- 
ments were  made,  but  clearly  intimates  that  view,  which  accords  with 
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the  conclusion  previously  announced  in  the  opinion  upon  another  feat- 
ure of  that  case,  denying  to  the  assignee  of  a  lease  the  rights  conferred 
upon  the  original  lessee. 

The  court  below  did  not  find  that  appellee  had  made  the  improve- 
ments in  question  himself  so  as  to  entitle  him  to  a  release  of  the  land, 
if,  indeed,  in  any  case  the  assignee  could  claim  such  right,  but  on  the 
contrary  the  implication^  is  that  they  had  been  made  by  the  original 
lessee;  and  it  is  also  a  fair  inference  from  the  court^s  findings  that  the 
application  of  appellee  to  lease  was  not  prior  to,  but,  at  best,  was  con- 
temporaneous with  that  of  appellant  to  purchase.  If,  then,  we  adopt 
the  view  intimated  in  the  opinion  of  Chief  Justice  Gaines,  the  Com- 
missioner was  wrong  in  leasing  the  land  to  appellee,  for  it  was  subject 
to  sale  when  appellant  applied  to  purchase  it,  and  would  have  remained 
so  for  sixty  days  had  no  application  to  purchase  been  made,  the  lan- 
guage of  iie  opinion  on  this  point  being:  ^It  would  seem,  however, 
that  since  the  exception  is  made  by  reason  of  the  improvements,  the 
privilege  was  intended  to  be  granted  to  him  only  by  whom  the  improve- 
ments were*  made."  It  therefore  became  his  duty  not  only  to  suspend 
action  for  sixty  days  upon  appellee's  applications  to  lease,  but  also  to 
award  it  upon  appellant's  application  to  purchase.  But  suppose  appel- 
lee by  reason  of  the  improvements  was  entitled  to  the  benefit  of  the 
exception,  and  that  his  application  to  lease  was  contemporaneous  with 
that  of  appellant  to  purchase,  and  that  both  were  made  as  soon  as  they 
could  have  been  after  the  expiration  of  the  original  lease  (which  seems 
to  have  been  the  case),  to  whom  should  the  Commissioner  have  awarded 
the  land?  We  answer,  to  appellant.  Any  other  construction  would 
place  it  in  the  power  of  a  lessee  having  improvements  of  the  value  of 
two  hundred  dollars  or  over,  on  a  section  of  school  land  in  the  absolute 
lease  district,  by  making  application  to  release  before  or  immediately 
upon  the  expiration  of  the  former  lease,  to  prevent  its  sale  forever,  not- 
withstanding the  undoubted  purpose  of  the  framers  of  our  Constitu- 
tion and  laws  to  give  the  actual  settler  not  only  the  right  to  purchase, 
but  also  the  preference  over  an  applicant  to  lease.  The  Act  of  1901 
only  authorizes  the  Commissioner  to  accept  a  lease  where  the  land  is 
"not  in  immediate  demand  for  actual  settlement,''  thus  differing,  at 
least  in  the  language  employed,  from  previous  acts,  which  authorized 
him  to  lease  "if  satisfied"  that  the  lands  applied  for  were  not  in  imme- 
diate demand  for  purposes  of  actual  settlement.  In  the  case  before  us, 
excluding  as  entitled  to  no  consideration  the  premature  application  to 
lease,  and  treating  the  other  applications  as  contemporaneous,  we  must 
interpret  the  action  of  the  Commissioner  in  accepting  the  application 
of  appellee  to  lease  and  the  judgment  of  the  court  in  affirming  the 
correctness  of  his  action  as  a  clear  disregard  of  the  condition  above 
quoted,  which,  under  the  facts  of  this  case,  left  no  room  for  discretion 
in  the  Commissioner.  A  law  which  would  give  no  reasonable  opportu- 
nity to  an  actual  settler  to  purchase  at  the  end  of  a  lease,  and  of  lease 
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after  lease^  would  be  unconstitutional^  and  yet  that  would  be  the  effect 
of  the  present  law  if  the  action  of  the  Commissioner  be  upheld  in  Ihis 
case. 

Therefore,  upon  the  court's  findings  of  fact  and  the  foregoing  con- 
clusions of  law,  the  judgment  will  be  reversed  and  here  rendered  for 
appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Denison  &  Sherman  Railway  Company  v.  St.  Louis 
Southwestern  Rajlway  Company. 

Decided  November  22,  1902. 

1.— Railroads— Right  of  Way— Streets  of  aty. 

Where  a  railway  company  has  obtained  the  assent  of  a  city  to  build  its 
track  along  a  street  thereof,  as  provided  by  the  statute  (Revised  Statutes,  ar- 
ticles 4426,  4438),  and  has  accepted  the  privilege,  the  right  becomes  vested,  and 
can  be  revoked  only  in  an  action  to  forfeit  brought  by  authority  of  the  State. 

2.— Same— Foredosure  Sale— Rights  of  Purchaser. 

Purchasers  under  a  foreclosure  sale  of  the  entire  roadbed,  track,  franchises, 
and  charter  rights  of  a  railroad  company,  made  under  the  statute,  are  vested 
with  all  the  rights,  privileges,  and  franchises  of  the  foreclosed  company,  and 
have  the  option  of  continuing  the  business  in  the  name  of  the  old  corporation, 
or  of  organizing  a  new  one  for  that  purpose.    Bev.  Stats.,  arts.  4540,  4550. 

8. — Same — Rights  of  New  Purchasing  Corporation. 

Where  the  charter  of  the  new  purchasing  company  empowered  it  to  occupy 
the  streets  of  the  city  in  question  provided  it  obtained  the  city's  assent  thereto, 
this  did  not  require  it  to  surrender  the  right  of  way  it  had  acquired  by  its  pur- 
chase of  the  franchises  granted  to  the  sold-out  company  and  reacquire  them  by 
the  exercise  of  its  charter  powers. 

4. — Same — Acceptance  of  Grant. 

There  was  a  sufficient  acceptance  of  the  city's  grant  to  the  use  of  a  street 
for  right  of  way  purposes  where  the  railway  company  built  on  a  portion  of  the 
street,  and  its  successor  in  title  assumed  possession  of  the  track  and  extended  it. 

5. — Same— Forfeiture  of  Grant— Injunction. 

Where  a  city  has  granted  right  of  way  along  a  street  to  a  railroad  company 
which  has  built  its  track  part  of  the  way  thereon  and  its  rights  have  vested  in 
another  company  by  purchase  at  foreclosure  sale,  a  local  street  railway  company 
that  has  obtained  a  subsequent  grant  of  a  right  of  way  along  the  same  street 
can  not  by  injunction  restrain  such  purchasing  company  from  completing  its 
track  on  the  ground  that  it  had  forfeited  the  grant  by  failure  to  use  due  dili- 
gence, since  the  State  or  the  city  is  the  proper  party  to  insist  on  such  forfeiture. 
Bookhout,  Associate  Justice,  dissenting. 

Error  from  the  District  Court  of  Grayson  County.    Tried  below  be- 
fore Hon.  Bice  Maxey. 

Moseley  &  Smith,  for  plaintiff  in  error. 

E.  B.  Perkins  and  Head  &  Dillard,  for  defendant  in  error. 


D.  &  S.  Ky.  Co.  v.  S.  L.  S.  W.  Ey.  Co.  475 

TEMPLETON,  Associate  Justice.— In  1887,  the  St.  Louis,  Ar- 
kansas  &  Texas  Railway  Company  of  Texas,  a  corporation  duly  incor- 
porated under  the  laws  of  this  State,  constructed  a  branch  line  of  road 
from  Commerce,  in  Hunt  County,  to  Sherman,  in  Grayson  County. 
On  February  21,  1887,  and  before  the  road  was  built  into  Sherman, 
it  applied  for  and  formally  obtained  from  the  corporation  of  the  city 
of  Sherman  the  assent  of  said  city  to  the  construction  of  its  road  upon 
and  over  East  street,  one  of  the  public  streets  of  the  city,  from  the  point 
where  the  line  of  the  Texas  &  Pacific  Railway  Company  crossed  said 
street  to  the  southern  terminus  thereof.  The  assent  was  unconditional. 
East  street  runs  north  and  south  and  extends  from  the  north  boundary 
line  of  the  city  to  or  near  the  south  boundary  thereof,  and  the  Texar 
&  Pacific  Railway,  which  runs  east  and  west,  crosses  the  said  street 
about  one-half  mile  from  its  northern  terminus.  The  first  street  south 
of  the  Texas  &  Pacific  Railway,  running  parallel  with  the  railway, 
is  Mulberry;  the  next  is  Pecan;  the  next  is  Houston;  the  next  is  La- 
mar, and  the  next  is  Cherry.  The  said  branch  line  from  Commerce  to 
Sherman  was  completed  to  Sherman  in  the  summer  of  1887.  The  de- 
pot was  located  on  East  street,  north  of  Cherry,  and  just  south  of  and 
adjoining  Lamar.  The  track  of  the  road  was  laid  in  the  center  of  East 
street,  and  extended  from  the  southern  terminus  of  said  street  to  a 
point  just  south  of  and  adjoining  Houston  street.  No  further  exten- 
sion was  made  until  1892. 

In  1890  a  mortgage  theretofore  given  by  the  St.  Louis,  Arkansas  & 
Texas  Company  was  duly  foreclosed  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  against  all  the  properties, 
rights,  privileges  and  franchises  of  the  said  company.  The  sale  under 
foreclosure  took  place  in  October,  1890,  and  was  confirmed  in  December 
following.  Conveyance  was  duly  made  to  the  purchaser,  the  St.  Louis 
Southwestern  Railway  Company,  and  in  November,  1891,  that  company 
took  possession  of  the  railway  system  it  had  purchased,  and  has  ever 
since  that  time  operated  the  same.  The  said  purchasing  company  was 
chartered  in  1890,  and  succeeded  to  the  rights,  powers,  privileges,  and 
franchises  of  the  sold-out  company,  and  by  virtue  of  its  purchase  ac- 
quired all  the  properties,  rights,  privileges,  and  franchises  of  its  prede- 
-cessor. 

In  1892  the  new  company  extended  its  line  of  road  up  East  street 
about  200  feet  to  a  point  north  of  Houston  street  about  100  yards  south 
of  Pecan  street. 

The  Denison  &  Sherman  Railway  Company  was  duly  and  legally 
incorporated  as  a  local  and  suburban  railway,  under  section  2,  article 
4352,  chapter  1,  title  94,  Sayles'  Civil  Statutes,  with  authority  to  con- 
struct and  maintain  a  local  suburban  railway  from  the  southern  bound- 
ary of  the  city  of  Denison  to  the  northern  and  eastern  boundary  of 
the  city  of  Sherman,  a  distance  of  less  than  ten  miles,  and  in  addi- 
tion thereto  five  miles  in  each  of  said  cities.  In  1900  the  council 
of  the  city  of  Sherman  granted  to  John  Crerar,  his  heirs  and  assigns. 
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the  right  to  construct  and  operate  an  electric  railway  over  that  portion 
of  East  street  lying  between  Mulberry  and  Pecan  streets.  Soon  there- 
after the  franchise  was  assigned  to  the  Denison  &  Sherman  Railway 
Company.  In  1901,  the  said  company  set  its  poles  and  strung  its  wires 
on  East  street  between  Mulberry  and  Pecan  street,  but  before  it  could 
lay  its  ties  and  rails,  the  St.  Louis  Southwestern  Company  extended  its 
track  up  East  street  beyond  Pecan,  and  was  in  the  act  of  building  to 
and  across  Mulberry,  when  the  Denison  &  Sherman  Company  brought 
this  suit  against  it  to  enjoin  the  completion  of  the  work.  A  temporary 
injunction  was  granted,  but  on  final  trial  the  same  was  dissolved  and 
all  relief  denied.  The  Denison  &  Sherman  Company  has  appealed  by 
writ  of  error. 

The  matter  in  controversy  is  the  right  claimed  by  the  St.  Louis 
Southwestern  Company  to  build  its  road  over  East  street,  between  Pe- 
can and  Mulberry.  The  principal  question  in  the  case  is  whether  the 
right  possessed  by  the  St.  Louis,  Arkansas  &  Texas  Company  to  build 
on  East  street  has  been  acquired  by  the  defendant  in  error. 

Our  laws  provide  that  railway  companies  may  build  across  and  upon 
the  streets  of  a  city,  but  only  on  condition  of  obtaining  the  assent  of 
the  city  thereto.  Rev.  Stats.,  arts.  4426,  4438.  When  the  consent  of 
the  city  has  been  secured,  the  right  of  the  company  to  build  over  and 
upon  the  streets  named  in  the  concession  is  complete.  No  further  ac- 
tion is  necessary  as  a  prerequisite  to  a  lawful  appropriation.  When  the 
assent  of  the  city  has  been  given  and  acted  upon,  it  can  not  be  recalled. 
When  the  city  consents,  in  due  form,  to  the  use  of  any  particular  street 
or  streets  by  a  railway  company  for  right  of  way  purposes,  and  the 
company  accepts  the  privilege,  the  right  becomes  vested,  fixed,  and  cer- 
tain, and  can  only  be  revoked  in  an  action  to  forfeit  brought  by  author- 
ity of  the  State.  Railway  v.  Brownsville,  45  Texas,  96;  Railway  v. 
Street  Railway,  68  Texas,  169;  Railway  v.  Galveston,  90  Texas,  398; 
Areata  v.  Railway,  28  Pac.  Rep.  (Cal.),  676. 

Our  laws  further  provide  for  the  sale,  under  foreclosure,  of  the  en- 
tire roadbed,  track,  franchises,  and  chartered  rights  of  a  railroad  com- 
pany, and  prescribe  the  rights  of  the  purchasers  at  such  sale.  Rev. 
Stats.,  arts.  4549,  4550.  The  purchasers  are  vested  with  all  the  rights, 
privileges,  and  franchises  of  the  foreclosed  company,  and  are  given 
the  option  of  continuing  the  business  in  the  name  of  the  old  corpora- 
tion, or  of  organizing  a  new  corporation  for  that  purpose. 

The  right  of  way  in  controversy  was  part  of  the  railway  system  of 
the  St.  Louis,  Arkansas  &  Texas  Company,  and  as  such  was  covered  by 
the  lien  of  the  mortgage  creditors.  It  could  be  legally  sold  under  fore- 
closure as  a  part  of  the  said  railway  system.  The  fact  that  the  pur- 
chasers elected,  in  the  exercise  of  the  option  given  by  the  statute,  to 
form  a  new  corporation  to  take  the  property,  did  not  have  the  effect 
to  destroy  the  title  to  the  right  of  way  which  they  acquired  by  their 
purchase. 

The  St.  Louis  Southwestern  Company  was  organized  as  the  successor 
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of  the  foreclosed  company.  It  began  business  with  no  other  properties, 
rights,  privileges,  and  franchises,  than  those  acquired  by  its  purchase 
and  those  conferred  by  its  charter.  Every  duty  of  a  public  nature 
which  lay  upon  its  predecessor  was  assumed  by  it,  and  no  obligation  in 
conflict  therewith  rested  upon  it.  No  reason,  aflEecting  the  public,  ex- 
isted why  the  said  company  should  not  have  been  permitted  to  acquire 
the  right  of  way  in^  controversy,  together  with  the  other  parts  of  the 
railway  system  to  which  it  belonged.  When  acquired  by  the  purchas- 
ing company,  it  was  held  upon  exactly  the  same  terms  and  conditions 
as  those  which  accompanied  the  right  and  title  of  the  foreclosed  com- 
pany. 

The  concession  of  the  right  of  way  to  the  original  company  was  not 
personal  in  a  sense  which  would  preclude  the  transfer  thereof  to  the 
successor  of  that  company.  The  grant  was  to  the  company  owning  and 
operating  the  railway  system  in  question,  and  made  the  right  of  way 
over  East  street  a  part  of  such  system.  Any  company  capable  under 
.  our  laws  of  taking  the  whole  system  could  take  every  part  thereof,  in- 
cluding the  said  right  of  way.  It  is  doubtless  true  that  the  concession 
could  not  have  been  legally  segregated  from  the  system  and  assigned  to 
an  independent  company,  and  that,  in  this  sense,  the  grant  was  per- 
sonal to  the  company  receiving  it.  But  there  has  been  no  attempt  to 
make  such  disposition  of  the  concession,  or  to  use  the  same  for  any 
purpose  other  than  those  for  which  it  was  granted. 

The  charter  of  the  St.  Louis  Southwestern  Company  conferred  upon 
it  the  general  power  to  occupy  the  streets  of  the  city  of  Sherman  for 
rigl^t  of  way  purposes,  subject  to  the  condition  precedent  that  it  ob- 
tained the  assent  of  the  city,  but  that  fact  did  not  require  it  to  sur- 
render the  right  of  way  over  East  street  which'it  had  acquired  by  its 
purchase,  and  reacquire  the  same  by  the  exercise  of  its  charter  powers. 

There  is  no  question  that  the  assent  of  the  city  to  the  use  of  East 
street  was  accepted.  The  old  company  built  upon  and  occupied  a 
portion  of  the  street,  and  the  new  company,  after  its  purchase,  assumed 
possession  of  the  track  which  had  been  placed  in  the  street  by  its  pre- 
decessor, and  extended  the  track  some  distance  farther  toward  the  point 
destined  for  its  terminus.  If  it  has  not  used  reasonable  diligence  in 
completing  the  extension,  the  State  or  the  city,  and  not  the  plaintiff 
in  error,  is  the  proper  party  to  insist  on  a  forfeiture. 

The  evidence  relating  to  the  foreclosure  and  the  sale  thereunder  is 
not  contained  in  the  statement  of  facts,  the  trial  judge's  conclusions 
on  those  issues  being  accepted  by  both  parties.  The  judge  found  that 
all  the  properties,  rights,  privileges,  and  franchises  of  the  St.  Louis, 
Arkansas  &  Texas  Company  passed  to  and  vested  in  the  St.  Louis 
Southwestern  Company.  The  list  is  certainly  comprehensive  enough 
to  include  the  right  of  way  in  controversy,  and  we  must  assume  that 
the  finding  is  supported  by  the  evidence.  It  will  be  further  assumed 
that  the  St.  Louis  Southwestern  Company  was  organized  for  the  pur- 
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pose  of  taking  over  the  said  properties,  rights,  privileges  and  franchises 
in  the  manner  prescribed  by  law. 

Our  conclusion  is  that  the  trial  couri:  did  not  err  in  holding  that  the 
plaintiflE  in  error  was  not  entitled  to  an  injunction  restraining  the  de- 
fendant in  error  from  building  its  road  on  East  street  to  a  junction 
with  the  track  of  the  Texas  &  Pacific  Company. 

The  trial  judge  found  as  a  matter  of  fact  that,  if  the  plaintiff  in 
error  was  permitted  to  lay  its  track  in  the  center  of  East  street,  it  would 
be  impracticable  for  the  defendant  in  error  to  exercise  its  right  to  build 
on  said  street  by  placing  its  track  between  the  track  of  the  plaintiff  in 
error  and  the  edge  of  the  street.  Complaint  is  made  that  the  evidence 
is  not  sufiBcient  to  warrant  this  finding.  After  a  consideration  of  the 
evidence  we  have  concluded  that  the  finding  was  justified,  and  that  the 
complaint  is  without  merit.  The  defendant  in  error  has  the  right  to 
construct  and  operate  its  road  over  East  street  to  a  junction  with  the 
Texas  &  Pacific  road,  and  the  city  of  Sherman  can  not  deprive  it  of 
the  right  by  authorizing  the  plaintiff  in  error  to  lay  its  track  at  such. 
place  in  said  street  as  will  render  impracticable  the  exercise  of  the 
right. 

The  judgment  is  affirmed. 

Affirmed. 

BOOKHOUT,  Associate  Justice  (Dissenting). — I  am  compelled  to 
dissent  from  the  views  expressed  in  the  conclusions  reached  in  the  opin- 
ion by  the  majority  of  the  court  in  this  case.  Owing  to  the  importance 
of  the  questions  involved,  I  deem  it  proper  that  I  briefly  express  my 
views  thereon. 

On  the  21st  day  of  February,  1887,  the  city  of  Sherman,  by  ordinance, 
granted  to  the  St.  Louis,  Arkansas  &  Texas  Railway  Company,  a  rail- 
road corporation  incorporated  under  the  laws  of  Texas,  the  right  and 
privilege  to  construct,  operate,  and  maintain  a  railway  over  and  along 
East  street,  a  public  street  in  said  city,  from  the  point  where  the  Texas 
&  Pacific  railroad  crosses  said  street  to  the  southern  terminus  thereof. 
Acting  under  the  privilege  granted  in  said  ordinance,  said  railway  com- 
pany, in  June  or  July,  1887,  built  its  railroad  in  the  center  of  East 
street  from  its  southern  terminus  northward  to  Cherry  street,  where  it 
crosses  East  street,  and  there  established  and  erected  its  depot.  At  the 
same  time  it  continued  its  track  northward  about  200  feet  to  a  point 
just  south  of  Houston  street,  another  street  crossing  East  street.  In 
this  condition  it  operated  its  road  until  December,  1890,  when  it  was 
sold  out. 

Said  corporation  executed  certain  mortgages  on  its  property,  privi- 
leges, and  franchises  to  secure  certain  bonds  executed  by  it,  and  in  June, 
1889,  suit  was  filed  in  the  Circuit  Court  of  the  United  States  to  foreclose 
these  mortgages.  A  decree  of  foreclosure  was  had  on  the  24th  day  of 
July,  1890,  under  which  a  sale  was  made  in  October,  which  was  con- 
firmed in  December,  1890,  and  a  deed  ordered  made  to  the  purchaser. 
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the  St.  Louis  Southwestern  Railway  Company  of  Texas,  to  all  rights, 
properties,  privileges,  and  franchises  of  the  sold-out  company.  The 
purchasing  company  was  a  corporation  incorporated  under  the  laws  of 
Texas. 

In  1901,  the  plaintiff  in  error,  under  and  by  virtue  of  a  valid  license 
granted  by  the  city  of  Sherman,  entered  upon  East  street  and  erected 
poles  on  each  side  of  said  street  preparatory  to  the  construction  of  its 
road  thereon.  About  this  time  defendant  in  error,  acting  solely  under 
the  license  granted  to  the  St.  Louis,  Arkansas  &  Texas  Railway  Com- 
pany in  1887,  entered  upon  said  street  in  the  nighttime  and,  without 
the  knowledge  or  consent  of  plaintiff  in  error,  began  the  construction 
of  a  railway  in  the  center  of  East  street,  between  Mulberry  and  Pecan 
streets.  It  was  to  enjoin  defendant  in  error  from  building  said  road 
that  plaintiff  in  error  instituted  this  suit. 

The  controlling  question  presented  is:  Did  the  right  or  privilege  to 
construct,  operate  and  maintain  a  railroad  over  that  part  of  East  street 
granted  to  the  St.  Louis,  Arkansas  &  Texas  Railway  Company,  and 
which  that  company  had  not  used  when  the  foreclosure  proceedings  were 
had  and  the  conveyance  made  to  the  St.  Louis  Southwestern  Railway 
Company,  pass  by  such  sale  to  said  purchasing  company? 

The  privilege  granted  by  the  city  of  Sherman  to  the  sold-out  company 
to  construct,  operate,  and  maintain  a  railroad  over  East  street  was  a 
mere  license  granted  to  that  company  which  the  city  could  revoke  at 
any  time  prior  to  its  acceptance  by  that  company.  Nellis,  Street  Sur- 
face Railroads,  p.  66,  and  authorities  cit^d  in  note  8;  3  Elliott,  Rail- 
roads, sec.  1079,  and  authorities  cited  in  note ;  Belleville  v.  Railway  Co., 
152  111.,  171.  The  only  acceptance  of  the  ordinance  granting  said 
license  was  the  construction  by  the  said  company  of  its  railroad  over  that 
part  of  East  street  as  above  stated,  and  the  erection  of  its  depot  at 
Cherry  street.  This  fact,  together  with  the  fact  that  the  company 
operated  its  railroad  as  thus  constructed  for  nearly  five  years,  during 
which  time  nothing  was  done  by  it  indicating  an  intention  to  make  use 
of  or  accept  the  license  to  construct  and  operate  a  railroad  over  the 
remainder  of  the  street  stipulated  in  the  ordinance,  tends  strongly  to 
show  that  the  company  did  not  intend  to  accept  the  license  granted,  but 
to  abandon  and  forfeit  the  license,  except  in  so  far  as  it  had  already 
constructed  its  road.  This  inference  is  strengthened  by  the  fact  that 
it  had  constructed  its  depot  on  the  part  used,  and,  it  would  seem,  fixed 
the  terminus  of  its  road.  Under  the  facts  in  the  case  the  license  did 
not  vest  any  right  in  the  licensee  until  it  made  use  of  the  same.  3 
Elliott,  Railroads,  sec.  1079. 

It  is  true  that  ordinarily  the  company  must  accept  the  license  upon 
the  terms  and  conditions  upon  which  it  is  granted,  but  the  city  is  not 
complaining  that  the  road  stopped  at  Houston  street,  instead  of  building 
on  north  to  the  Texas  &  Pacific  railroad  crossing. 

Again,  by  the  terms  of  article  4558,  Revised  Statutes,  it  is  made  the 
duty  of  every  railroad  organized  under  title  94  of  the  laws  of  Texas,  as 
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was  the  St.  Louis,  Arkansas  &  Texas  Railway  Company,  within  tw) 
years  after  its  incorporation,  to  'T)egin  the  construction  of  its  road  and 
construct,  equip,  and  put  in  good  running  order  at  least  ten  miles  of 
its  proposed  road;  and  if  any  such  railroad  corporation,  after  the  first 
two  years,  shall  fail  to  construct,  equip,  and  put  in  good  running  order 
at  least  twenty  additional  miles  of  its  road  each  and  every  succeeding 
year  until  the  entire  completion  of  its  line,  such  corporation'  shall,  in 
either  of  such  cases,  forfeit  its  corporate  existence,  and  its  powers  shall 
cease  as  far  as  relates  to  that  portion  of  said  road  then  unfinished,  and 
shall  be  incapable  of  resumption  by  any  subsequent  act  of  incorpora- 
tion/^ This  act  is  self  executing,  and  any  railroad  corporation  organ- 
ized under  title  94  of  the  laws  of  this  State  failing  to  comply  with  its 
terms  forfeits  its  corporate  existence  as  to  the  unfinished  part  of  its 
road,  without  the  necessity  of  a  judicial  declaration  thereof. 

The  St.  Louis,  Arkansas  &  Texas  Bail  way  Company,  in  1890,  was 
insolvent,  and  a  foreclosure  was  had  upon  its  property  and  franchises, 
and  the  same  were  ordered  sold,  and  were  sold  to  the  St.  Louis  South- 
western E^ilway  Company,  a  corporation  created  and  chartered  under 
the  laws  of  the  State  of  Texas  prior  thereto.     Said  sale  stripped  the 
company  of  all  its  property,  and,  it  seems,  deprived  it  of  the  ability  to 
extend  its  road.     The  stockholders  of  the  sold-out  company  never  at- 
tempted, after  the  sale  of  its  property,  to  organize  imder  the  charter 
of  the  sold-out  company,    or    perform    any  corporate  act  thereunder. 
The  record  does  not  show  that  the  purchaser  of  the  property  of  the 
sold-out  company  ever  attempted  to  organize  under  the  charter  of  the 
sold-out  company,  even  if  it  be  conceded  (which  is  not)  that  a  purchas- 
ing corporation  was  entitled  to  do  so  under  the  terms  of  article  4549  of 
the  Revised  Statutes. 

By  the  terms  of  article  4558,  the  failure  of  the  St.  Louis,  Arkansas 
&  Texas  Railway  Company,  for  nearly  five  years,  to  make  use  of  the 
license  granted  to  it,  and  its  insolvency,  and  the  sale  of  all  its  property, 
and  the  failure  of  the  stockholders  to  reorganize  after  such  sale,  or  make 
use  of  said  license  for  nearly  fourteen  years  after  the  granting  thereof, 
at  the  end  of  which  time  the  city  granted  the  license  to  another  com- 
pany, which  last  named  company  entered  upon  the  street  and  began  the 
construction  of  its  road,  operated  as  a  forfeiture  of  the  license  granted 
to  said  St.  Louis,  Arkansas  &  Texas  Railway  Company  in  so  far  as  it 
had  not  constructed  its  road  and  used  the  same.  Sayles'  Civ.  Stats., 
art.  4558;  Railway  v.  Railway,  22  S.  W.  Rep.,  107;  Bywaters  v.  Railway, 
73  Texas,  G24 ;  Railway  v.  State,  81  Texas,  572 ;  Mayor,  v.  Railway,  84 
Texas,  590;  Railway  v.  Railway,  63  Texas,  529;  same  case,  65  Texas, 
503 ;  Railway  v.  Railway,  45  Cal.,  373 ;  Railway  v.  Johnson,  49  Mich., 
148;  Railway  v.  Storey,  73  111.,  541;  Chicago  v.  Railway,  105  111.,  73; 
Railway  v.  Nave,  38  Kan.,  744 ;  City  of  Detroit  v.  Railway,  37  Mich.,  558. 

The  city  of  Sherman  seems  to  have  taken  this  view  of  the  matter, 
and  intended  the  last  grant  as  a  revocation  of  its  former  grant  to  the 
St.  Louis,  Arkansas  &  Texas  Railway  Company,  in  so  far  as  said  com- 


D.  &  S.  Ey.  Co.  v.  S.  L.  S.  W.  Ey.  Co.  481 

pany  had  not  constructed  its  road  over  said  street.  This  view  is 
strengthened  by  the  evidence,  which  fairly  shows  that  it  is  not  practi- 
cable for  both  plaintiff  in  error  and  defendant  in  error  to  construct  and 
operate  their  respective  roads  over  said  street,  and  the  right  was  given 
to  the  plaintiff  in  error  to  place  its  road  in  the  center  of  the  street. 

Conceding,  for  the  purposes  of  this  discussion,  that  the  acts  of  the 
sold-out  company  amounted  to  an  acceptance  of  the  license  in  its  erxr 
tirety,  and  that  the  same  had  not  been  abandoned  or  forfeited,  did  the 
privilege  which  the  sold-out  company  had  to  construct  and  operate  its 
road  over  East  street  between  Houston  street  and  the  Texas  &  Pacific 
crossing  pass  to  the  defendant  in  error  by  reason  of  the  foreclosure 
proceedings  ? 

In  the  opinion  of  the  majority  of  the  court  stress  is  laid  upon  the 
provisions  of  articles  4549  and  4550,  Bevised  Statutes,  as  vesting  the 
rights,  privileges,  and  franchises  of  the  sold-out  company  in  the  pur- 
chaser under  the  foreclosure  sale.  Article  4549  makes  provision  whereby 
the  purchaser  of  the  sold-out  company  "shall  be  entitled"  to  organize 
under  the  charter  of  the  sold-out  company,  and  exercise  the  powers, 
privileges,  and  franchises  of  the  sold-out  company,  which  was  not  done 
in  this  case,  and  hence  I  can  not  see  that  this  article  has  any  application. 
Article  4550  authorizes  the  purchaser  to  form  a  new  corporation,  with 
all  the  powers  and  rights  incident  thereto  under  the  laws  of  the  State. 
The  purchaser  in  this  case,  at  the  time  of  its  purchase,  was  a  corporation 
chartered  under  the  laws  of  the  Stat€.  It  was  a  new  corporation,  and, 
by  virtue  of  its  charter,  it  took  all  the  powers  and  privileges  conferred 
by  the  laws  of  this  State  upon  chartered  railroads.  Article  4550  does 
not  vest  in  the  new  company  the  rights,  privileges,  and  franchises  of 
the  old  company,  but  makes  provision  by  virtue  of  which  the  new  com- 
pany may  acquire  the  road  and  be  entitled  to  all  the  powers  and  privi- 
leges conferred  by  the  laws  of  the  State  upon  chartered  railroads.  It  is 
not  by  virtue  of  this  article,  but  by  virtue  of  its  purchase,  that  the  new 
company  took  title  to  the  property.  Such  was  the  holding  of  this  court 
in  Thayer  v.  Wathen,  17  Texas  Civil  Appeals,  383,  44  Southwestern 
Eeporter,  906,  in  which  a  writ  of  error  was  refused.  See  also,  2  Mora- 
wetz  on  Corp.,  sees.  924,  925;  Eailway  v.  Berry,  112  U.  S.,  609. 

The  question,  narrowed  down,  is:  Do  the  words  used  in  the  mort- 
gage embrace  such  license  or  privilege,  and  if  so,  did  such  right  pass  to 
the  purchaser  by  the  foreclosure  proceedings  and  the  conveyance  made 
thereunder?  The  property  mortgaged  is  designated  in  the  mortgage  as 
"its  railway  properties,  privileges,  and  franchises."  In  discussing  the 
meaning  of  the  word  "franchise,"  Mr.  Justice  Field,  in  the  case  of 
Morgan  v.  Louisiana,  93  United  States,  223,  uses  the  following  lan- 
guage: "Much  confusion  of  thought  has  arisen  in  this  case,  and  in 
similar  cases,  from  attaching  a  vague  and  undefined  meaning  to  the 
term  ^franchises.^  It  is  often  used  as  synonymous  with  rights,  privi- 
leges, and  immunities,  though  of  a  personal  and  temporary  character; 
Vol.  30  Civil— 31. 


482  30  Texas  Civil  Appeals  Reports. 

60  that,  if  any  one  of  these  exists,  it  is  loosely  term  a  'franchise,'  and  is 
supposed  to  pass  upon  a  transfer  of  the  franchises  of  the  company.  But 
the  term  must  always  be  considered  in  connection  with  the  corporation 
or  property  to  which  it  is  alleged  to  appertain.  The  franchises  of  a 
railroad  corporation  are  rights  or  privileges  which  are  essential  to  the 
operation  of  the  corporation,  and  without  which  its  road  and  works 
would  be  of  little  value;  such  as  a  franchise  to  run  cars,  to  take  tolls, 
to  appropriate  earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its 
engines,  and  the  like.  They  are  positive  rights  or  privileges,  without 
the  possession  of  which  the  road  of  the  company  could  not  be  success- 
fully worked.  *  *  ♦  The  former  may  be  conveyed  to  a  purchaser 
of  the  road  as  a  part  of  the  property  of  the  company ;  the  latter  is  per- 
sonal and  incapable  of  transfer  without  express  statutory  direction.** 
This  language  has  been  repeatedly  approved  in  later  opinions  of  that 
court.     Railway  v.  Miller,  114  U.  S.,  176. 

We  have  no  statutory  authority  authorizing  a  conveyance  of  a  license 
granted  by  a  city  to  construct  a  railroad  over  one  of  its  streets.  Nor  is 
there  any  equivalent  provision  in  the  statute  authorizing  the  convey- 
ance of  such  a  license.  Our  statute  authorizes  a  railroad  to  mortgage 
'^its  property  and  franchises.'^  This  language  does  not  expressly,  or  by 
implication,  authorize  the  company  to  mortgage  such  a  license.  In  so 
far  as  -said  company  had  constructed  its  railroad  over  East  street  and 
made  use  of  the  license,  the  same  was  necessary  for  the  use  of  the  rail- 
'  road,  and  without  it  the  road  could  not  be  operated.  It  was  necessary 
to  the  preservation,  use  and  operation  of  the  railroad,  and  of  necessity 
passed  to  the  purchaser  of  the  property.  Railway  v.  Miller,  114  II.  S., 
121.  The  unused  privilege  granted  by  the  city  of  Sherman  to  the  St. 
Louis,  Arkansas  &  Texas  Railway  Company  to  construct  its  railroad  on 
East  street  was  not  necessary  or  incidental  to  the  existence,  preservation, 
or  use  of  the  property  mortgaged,  and  purchased  by  the  defendant  in 
.error,  and  hence,  in  my  opinion,  it  did  not  pass  by  the  conveyance  of 
the  railroad. 

Nor  does  the  fact  that  the  purchasing  company  extended  the  road 
about  200  feet  and  across  Houston  street,  after  its  pirrchase,  affect  the 
question.  If  the  privilege  granted  to  the  sold-out  company  did  not  pass 
to  the  new  company  by  its  purchase,  such  extension  becomes  immaterial. 

Again,  the  ordinance  granted  the  franchise  to  the  St.  Louis,  Arkansas 
&  Texas  Railway  Company.  The  grant  is  not  to  that  company,  "its 
successors  and  assigns."  By  the  terms  of  the  ordinance  the  grant  is 
made  a  privilege  personal  to  that  company.  Such  personal  privilege 
would  not  pass  by  a  conveyance  of  the  property  and  franchises  of  the 
company.  It  is  held  that  immunity  from  taxation  of  a  railroad  com- 
pany is  personal  to  that  company,  and  does  not  pass  by  a  conveyance  of 
its  property.  Railway  v.  Miller,  114  U.  S.,  176;  Pickard  v.  Railway, 
130  U.  S.,  637.  See  also  vols.  9,  p.  944,  and  10,  p.  1046,  Rose's  Notes 
on  U.  S.  Reps. 
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Fort  Worth  &  Denver  City  Ra.ilway  Company  v.  A.  M.  Bamp. 

Decided  November  22,  1902. 

Master  and  Seryant — ^Assumed  Risk — Defective  Tools. 

Where  a  railroad  employe  was  furnished  with  a  chisel,  to  be  used  by  him 
in  cutting  steel  rails,  and  he  knew  the  chisel  was  defective,  and  also  knew  the 
danger  of  using  it  in  its  defective  condition,  and  was  injured  by  reason  of  a  par- 
ticle flying  from  the  chisel  and  striking  him  in  the  eye,  the  risk  was  one  which 
he  assumed,  regardless  of  the  care  he  otherwise  exercised.  Evidence  held  to 
authorize,  as  a  matter  of  law,  and  over  the  verdict  of  a  jury,  that  the  risk  was 
assumed. 

Appeal  from  the  District  Court  of  Donley  County.  Tried  below  be- 
fore Hon.  H.  H.  Wallace. 

Stanley,  Spoonis  &  Thompson  and  J.  H.  Barwise,  Jr.,  for  appellant. 

Ware  dk  Smith,  for  appellee. 

CONNER,  Chief  Justice. — ^Appellee  was  awarded  $5000  by  the  ver- 
dict and  judgment  below  as  damages  for  injury  to  his  eyes,  caused  by 
a  particle  of  steel  flying  from  a  chisel  with  which  he  was  working  in 
cutting  a  steel  rail  required  in  the  repair  of  one  of  appellant's  turn- 
tables at  Clarendon,  Texas.  Appellee  alleged  that  he  was  a  member 
of  one  of  appellant's  bridge  gangs,  and  while  so  employed  was,  with 
others,  directed  to  make  the  repairs  indicated  which  was,  as  to  him, 
extra  hazardous,  and  of  which  he  had  no  knowledge  and  was  unwarned, 
and  that  the  chisel  in  question  was  defective  in  that  it  was  "cracked 
and  shivered,"  by  reason  of  which  one  eye  was  destroyed  and  the  other 
injured. 

The  defense,  among  other  things,  was  that  if  the  chisel  was  defective, 
which  was  denied,  that  the  defect  was  obvious  and  the  danger  known 
to  appellee,  and  that  the  risk  involved  was  one  of  those  assumed  by 
him  in  his  employment.  This  we  find  to  be  the  only  material  question 
necessary  for  our  determination,  appellant's  contention  being  that  the 
undisputed  evidence  established  such  defense,  and  that  the  court  should 
therefore  have  given  its  requested  peremptory  instruction  to  the  jury 
to  find  for  appellant. 

There  seems  but  little,  if  any,  substantial  confiict  in  the  evidence, 
but  four  witnesses  testifying,-  whose  rendition  of  the  circumstances  ap- 
pear before  us  in  an  agreed  statement  of  facts.  Appellee  testified  in 
his  own  behalf:  "My  name  is  A.  M.  Ramp;  ♦  ♦  *  was  employed 
in  the  bridge  building  department  of  the  Fort  Worth  &  Denver.  I  re- 
member the  occasion  of  their  roundhouse  burning  at  Clarendon,  which 
occurred  July  6,  1901.  ♦  *  *  The  morning  after  the  fire  I  was 
put  to  work  cleaning  up  the  debris.  The  first  thing  we  did  was  to  re- 
move the  old  deck  from  the  turntable.  Mr.  Bell  was  supervising  the 
work.     Mr.  Morris  was  foreman  under  Mr.  Bell  and  acting  in  his  ab- 
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sence.  After  removing  the  deck  from  the  turntable  we  went  to  work  to 
put  a  new  foundation  under  the  stationary  engine.  We  laid  wooden 
stringers  8x16  on  each,  and  then  had  to  cut  rails  a  certain  length  for  the 
engine  to  sit  on.  These  rails  had  to  be  cut  and  we  went  out  to  the 
main  track  so  we  could  put  the  rails  to  be  cut  across  the  track.  Mr. 
Morris  sent  to  Mr.  Freeman,  who  had  another  gang  working  there,  to 
see  if  I  could  secure  a  track  chisel  to  cut  rails  with.  Mr.  Freeman 
sent  a  man  with  me  to  his  car  and  I  got  a  chisel.  I  handed  the  chisel 
to  Mr.  Morris  and  he  held  it  to  cut  the  first  rail,  and  I  think  I  struck 
for  him.  We  then  changed  about  holding  the  chisel  and  striking.  The 
first  time  I  held  the  chisel  nothing  occurred.  When  it  came  to  me  again 
I  noticed  that  it  had  begun  to  look  a  little  battered.  I  held  myself 
away  from  the  chisel  as  far  as  I  could,  but  before  the  rail  was  half  in 
two  a  piece  flew  off  and  hit  me  in  the  eye.  In  about  a  half  a  minute 
my  eye  went  out. 

"I  belonged  to  the  bridge  gang,  but  was  inexperienced  in  this  work 
and  had  never  held  a  chisel  before.  When  I  got  hold  of  the  chisel  the 
last  time  I  noticed  that  it  was  pretty  badly  battered,  and  I  kept  as  far 
away  from  it  as  I  could  reach  with  the  handle  in  the  hammer  or  chisel.  A 
man  by  the  name  of  Nichols  was  striking  when  I  got  hurt.  I  was  not 
familiar  with  this  kind  of  work  and  no  one  warned  me  to  be  careful, 
or  that  the  work  was  dangerous.  I  handled  the  chisel  as  carefully  as 
I  knew  how.  So  far  as  I  know  none  of  the  employes  of  the  company 
came  around  to  inspect  the  hammers  and  chisels  while  the  work  was 
going  on.  I  know  from  experience  that  a  chisel  in  a  battered,  shattered, 
and  shivered  condition  is  not  as  safe  as  one  that  is  not  so  battered. 
Nor  is  it  as  liable  to  throw  off  particles  of  steel.  ♦  ♦  ♦  The  acci- 
dent happened  July  8,  1901,  between  6  and  6  o'clock.  *  *  ♦  I  be- 
came a  member  of  the  bridge  gang  in  March,  1901.  The  first  railroad- 
ing I  ever  did  was  with  the  Fort  Scott  &  Kansas  for  about  a  month  and 
a  half.  I  was  working  as  a  section  hand.  I  did  not  cut  any  rails  for 
this  road.  I  saw  some  cut.  Little  pieces  always  fly  when  they  are  cut 
I  do  not  know  where  the  chip  came  from  that  hit  me.  I  do  not  know 
"what  became  of  the  piece  that  hit  me.  I  never  saw  it.  I  made  out  a 
written  report  of  the  accident,  and  stated  that  it  was  an  accident  and 
that  no  one  was  to  blame  for  it. 

''There  were  about  six  men  in  my  gang  and  Mr.  Morris  was  a  mem- 
ber of  the  gang  and  did  the  character  of  work  that  we  did.  Mr.  Bell 
superintended  the  work  in  the  yards  and  gave  us  our  orders.  When  I 
got  the  chisel  from  Mr.  Freeman  I  di4  not  notice  it  at  all.  I  did  not 
hold  it  up  and  look  at  it,  but  just  carried  it  to  Mr.  Morris.  It  was  just 
an  ordinary  chisel,  about  eight  inches  long  and  a  little  swelled  at  the 
end  where  the  handle  went  in.  I  do  not  remember  my  exact  position 
when  the  steel  hit  me  in  the  eye,  but  I  think  I  was  squatting  down.  I 
had  on  a  white  Stetson  hat.  While  I  was  holding  the  chisel  on  this 
same  rail  there  was  a  man  named  McCrady  who  had  a  piece  of  steel  hit 
him  in  the  eye,  just  a  little  before  I  was  hurt.     I  knew  a  few  minutes 
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before  I  was  hurt  that  pieces  were  flying.  The  chisel  was  battered  some 
the  first  time  I  held  it  to  the  rail.  The  first  time  I  noticed  that  the 
one  I  was  holding  was  badly  battered  was  when  the  other  man  got  hit. 
The  chisel  was  in  plain  view  of  me  all  the  time  I  was  holding  it;  I 
just  had  not  noticed  that  it  was  battered.  When  the  other  man  got  hit 
was  the  first  time  I  knew  that  a  battered  chisel  was  more  dangerous  than 
a  new. one.  He  was  standing  opposite  where  they  were  cutting,  not  do- 
ing anything,  but  standing  there.  All  I  know  about  the  condition  of 
the  chisel  I  learned  between  the  time  the  other  man  got  hurt  and  when 
I  got  hurt,  just  a'  minute  or  two.  We  had  been  cutting  rails  with  the 
chisel  from  the  time. I  got  it  until  I  was  hurt.  I  suppose  we  had  cut 
five  or  six  rails  with  it.  After  the  other  men  got  hurt  I  knew  that 
there  was  danger  of  getting  hurt  from  flying  steel.  I  kept  on  working 
with  the  chisel.  I  would  have  got  my  time  if  1  had  refused  to  go  on 
with  the  work.  I  do  not  know  that  chips  are  always  flying  when  rails 
are  being  cut.  If  the  chisel  wabbled  to  orfe  side  or  the  other,  I  think 
it  would  be  likely  to  cause  chips  to  fly.  I  do  not  know  where  the  chip 
came  from  that  struck  the  other  man.  He  was  standing  eight  or  nine 
feet  from  where  they  were  cutting  the  rail.  When  he  got  the  sliver  in 
his  eye  we  stopped  and  removed  it.^* 

N.  H.  Nichols  testified :  "I  was  present  on  the  occasion  of  Mr.  Ramp 
getting  his  eye  put  out.  I  was  striking  at  the  time.  I  can  not  tell  when 
a  chisel  is  battered.  I  do  not  know  whether  the  chisel  Mr.  Ramp  was 
using  was  battered  or  not.  *  *  *  It  would  have  taken  an  experi- 
enced hand  to  tell  whether  the  chisel  was  dangerous  or  not.  An  ordi- 
nary hand  could  not  do  so.^^ 

W.  A.  Morris  testified:  ^T!  am  a  bridge  hand  in  the  employ  of  the 
Fort  Worth  &  Denver,  and  have  been  working  for  said  company  three 
years.  I  have  also  worked  in  bridge  gangs  before  I  came  to  work  for 
the  Denver.  My  experience  is  that  bridge  men  have  a  little  of  every- 
thing to  do,  fix  bridges,  cut  rails,  etc.  Under  diflEerent  circumstances 
a  bridge  man  may  have  to  cut  rails  every  day  for  a  month  or  so.  In 
fact  it  is  one  of  the  ordinary  duties  of  a  bridge  man  to  cut  rails.  In 
repairing  the  damage  done  by  the  fire  at  Clarendon  an  occasion  arose 
requiring  some  rails  to  be  cut.  I  sent  Mr.  Ramp  to  Mr.  Freeman's  car 
for  the  chisel,  which  he  got.  I  examined  the  chisel  and  found  that  it 
was  battered  very  little,  having  had  but  slight  use.  The  chisel  was  above 
the  average  condition.  After  this  accident  we  continued  to  use  the  same 
chisel.  In  cutting  rails  this  way  a  man  must  expect  slivers  to  fly  all 
the  time  in  all  directions.  In  moving  the  chisel  across  the  rail,  there 
will  be  times  when  it  is  not  put  in  exactly  the  same  place  as  the  former 
cut,  and  this  will  chip  off  a  little  piece  of  steel,  which  is  likely  to  fly 
in  any  direction.  The  chisel  was  not  at  all  dangerous  in  the  condition 
in  which  it  was.  I  cut  the  first  rail  myself.  It  does  not  require  any 
inspection  to  tell  if  a  chisel  is  battered ;  a  man  can  tell  that  by  simply 
glancing  at  it.     I  did  not  tell  Mr.  Ramp  that  the  work  he  was  doing 
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was  dangerous  or  that  chips  would  fly.  Chips  were  flying  around  tiieie 
before  he  got  hurt  and  he  could  see  that  they  were  flying.  Chips  fiom 
the  rail  would  fly  parallel  with  the  rail.'^ 

S.  McCleary  testified:  '*I  am  superintendent  of  bridges  and  build- 
ing for  the  Fort  Worth  &  Denver  and  have  been  engaged  in  bridge  work 
since  1879.  A  bridge  man  is  an  all-round  man.  There  is  nothing  comes 
up  on  the  road  that  he  is  not  expected  to  do, — ^building  bridges,  cutting 
rails  for  washouts  and  elsewhere,  etc.  There  are  numerous  occasions 
where  a  bridge  man  is  called  upon  to  assist  in  cutting  rails.  I  have  had 
a  great  deal  of  experience  in  cutting  rails.  Chips  are  always  liable  to 
fly  when  rails  are  cut  with  a  chisel.  A  chisel  that  has  been  used  a 
little  and  is  battered  down  some  is  less  liable  to^throw  off  slivers  than 
a  right  new  chisel,  for  some  of  the  temper  has  been  taken  out  of  it,  and 
it  will  batter  off  and  not  chip  off.  A  man  can  protect  his  eyes,  either 
with  his  hand  or  by  turning  his  head  away,  or  by  pulling  his  hat  down 
over  his  eyes." 

Pretermitting  all  other  questions  suggested  by  the  foregoing  testi- 
mony, we  think  it  evident  therefrom  that  appellee  assumed  the  risk  of 
the  accident  resulting  in  his  injury.  By  his  own  delineation  of  the 
circumstances  he  saw  and  knew  of  the  defect,  if  defect  there  was,  in 
the  implement  complained  of.  He  not  only  knew  this,  but  also  knew 
of  the  danger,  a  forceful  illustration  of  which  occurred  in  his  presence 
and  within  his  knowledge  immediately  prior  to  his  own  injury.  Lon- 
ger time  or  other  warning  was  not  needed  to  apprehend  the  very  dan- 
ger from  which  appellee  suffered.  Under  such  circumstances,  however 
much  we  may  deplore  his  injury,  and  regardless  of  the  degree  of  care 
appellee  otherwise  exercised,  the  law  undoubtedly  requires  of  us  the  con- 
clusion that  he  showed  no  right  of  recovery.  See  Railway  v.  Gray,  25 
Texas  Civ.  App.,  99,  2  Texas  Ct.  Rep.,  742 ;  Railway  v.  Bingle,  9  Texas 
Civ.  App.,  322,  29  S.  W.  Rep.,  675;  Railway  v.  Bradford,  66  Texas, 
732;  Railway  v.  Drew,  69  Texas,  11;  Railway  v.  Hanig,  91  Texas,  350; 
Railway  v.  Wood,  35  S.  W.  Rep.,  880. 

It  follows  that  the  peremptory  instruction  should  have  been  given, 
and  that  the  judgment  should  be  reversed  and  judgment  here  rendered 
in  appellant's  favor,  and  it  is  so  ordered. 

Reversed  and  rendered. 
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Maby  L.  Murphy  v.  E.  A.  Fleetpord  et  al. 

Decided  November  22,  1902. 

1.— Evidence— Written  Contract— Mistake. 

Where  the  written  building  contract  on  which  suit  was  brought  contained 
the  words  ''furnishing  lumber,"  and  the  contractor  contended  that  this  was  a 
clerical  mistake,  and  was  intended  for  ''finishing"  lumber,  evidence  that  the  con- 
tract price  was  the  reasonable  value  of  work  done  and  material  furnished  was 
admissible  as  tending  to  show  such  a  mistake. 

2.— Mateiialman's  Lien — ^Lumber. 

Where  the  testimony  showed  that  the  lumber  was  delivered  on  the  ground 
for  the  building,  but  some  of  it  was  returned,  it  was  error  for  the  court's  charge 
to  authorize  a  foreclosure  of  a  materialman's  lien  on  the  building  for  all  the 
lumber  furnished  under  the  building  contract,  since  such  lien  existed,  if  at  all, 
only  for  lumber  that  went  into  the  building. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  Rice  Maxey. 

WilliamSj  Vinson  dk  Moore,  for  appellant. 

L.  5.  Eppetein  and  Don  A.  Bliss,  for  appellees. 

FINLEY,  Chiep  Justice. — E.  A.  Fleetford  and  Burton-Lingo  Com- 
pany brought  separate  suits  against  Mrs.  Murphy,  the  first,  as  contractor, 
seeldng  to  recover  for  balance  due  him  for  erecting  a  building,  and  the 
second,  as  lumber  dealers,  seeking  to  recover  for  material  furnished, 
both  asserting  liens.  These  two  suits  were  consolidated  in  the  court 
below,  and  judgment  was  against  Mrs.  Murphy  in  favor  of  both  plain- 
tiflEs,  and  she  appeals. 

The  main  controversy  arises  on  the  written  contract  between  Mrs. 
Murphy  and  Fleetford,  the  issue  being  which  of  these  is  personally  liable 
to  the  Buri:on-Lingo  Company  for  ceri^ain  lumber  furnished  for  the 
erection  of  said  building  by  said  company.  The  contract  entered  into 
between  Fleetford  and  Mrs.  Murphy,  in  stating  what  Fleetford  was  to 
do,  among  other  things  states,  "all  stair  work  and  furnishing  lumber," 
etc.  The  contention  of  Fleetford  is  that  the  word  "furnishing"  should 
be  "finishing/'  That  in  drawing  up  the  contract  it  was  written  "fur- 
nishing" lumber,  instead  of  "finishing**  lumber,  as  was  agreed  upon. 
Mrs.  Murphy  claims  the  contract  contains  the  true  agreement  between 
the  parties.  The  evidence  shows  that  the  lumber  about  which  there  is 
controversy  is  not  finishing  lumber,  and  the  evidence  conflicts  as  to 
whether  there  was  a  mistake. 

On  the  issue  of  mistake  appellant,  on  the  trial,  offered  to  introduce 
testimony  to  show  that  the  contract  price  was  the  reasonable  value  of 
the  work  done  and  the  material  furnished  for  the  erection  of  said  build- 
ing. This  the  court  excluded  upon  the  objection  of  plaintiffs  that  it 
was  immaterial  and  irrelevant,  and  there  was  no  issue  in  the  case  on 
the  question  of  the  reasonable  value  of  the  work  done  and  material  fur- 
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nifihed,  as  the  suit  was  upon  a  contract.  We  think  the  court  erred  in 
excluding  the  testimony.  We  understand  the  rule  that  where  a  suit  is 
upon  a  contract,  evidence  upon  a  quantum  meruit  is  not  admissible  as 
a  basis  for  recovery.  The  evidence  was  not  offered  to  change  or  vary 
the  terms  of  the  contract,  but  as  a  circumstance  upon  the  issue  of  mis- 
take in  the  contract  as  written.  Of  course  such  testimony  would  not 
be  relevant  to  change  or  vary  the  terms  of  the  contract,  but  in  deter- 
mining whether  or  not  the  contract  expressed  the  true  agreement  of  the 
parties, — where,  as  in  this  case,  it  is  attempted  to  show  that  there  was 
a  mistake  in  reducing  the  contract  to  writing, — it  would  be  relevant 
Campian  v.  Moran,  31  Mich.,  280. 

The  third  error  assigned  is:  "The  court  erred  in  the  second  para- 
graph of  the  general  charge  to  the  jury,  which,  in  effect,  told  the  jury 
that  they  might  return  a  verdict  for  the  Burton-Lingo  Company  for 
all  the  lumber  sold  by  said  company  to  defendant,  whether  said  lumber 
went  into  defendant's  building  or  not,  and  that  they  might  foreclose  the 
materialman's  lien  on  defendant's  property  for  all  of  said  lumber,  and 
in  refusing  the  defendant's  special  charge  number  3  to  the  effect  that 
the  jury  could  only  find  a  verdict  for  said  company  for  the  price  of  the 
lumber  actually  used  in  the  construction  of  said  building,. because  the 
evidence  showed  that  all  of  the  lumber  charged  to  the  defendant  and  sued 
for  by  said  company  was  not  actually  used  in  the  construction  of  said 
building."  The  special  charge  asked  is :  "If  you  find  for  the  plaintiff, 
Burton-Lingo  Company,  against  the  defendant,  you  can  only  allow  said 
company  for  the  price  of  the  lumber  that  the  evidence  shows  was  actu- 
ally used  in  the  construction  of  defendant's  building,  with  interest  at 
the  rate  of  6  per  cent  after  January  1,  1899."  The  court  charged  the 
jury  in  effect  as  complained  of,  which  we  think  was  error.  The  testi- 
mony shows  that  the  lumber  in  Lingo's  bill  was  delivered  on  the  ground, 
but  some  of  it  was  returned.  It  is  not  shown  how  much  of  it  went  into 
the  building.  Lingo's  lien  existed,  if  at  all,  only  for  the  lumber  that 
went  into  the  building. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Travelers  Insurance  Company  v.  Mrs.  Addie  J.  Eunter. 

Decided  November  24,  1902. 

1. — ^Accident  Insurance — ^Evidence. 

The  fact  that  a  physician  who  attended  the  insured  testified  a  year  and  a 
half  thereafter  that  he  did  not  remember  whether  the  insured  told  him  he  hod 
received  an  accidental  injury,  does  not,  as  matter  of  law,  preclude  the  court  and 
jury  from  inferring  from  all  the  facts  in  the  case  that  an  accidental  injury  had 
occurred. 

8.— Same— Disease  Causing  Death. 

A  recovery  can  be  had  for  death  under  an  accident  policy  insuring  against 
death  resulting  from  bodily  injuries   effected   through   accidental  means   inde- 
pendently of  all  other  causes,  where  the  accidental  injury  produces  rheumatism, 
and  this  causes  the  death. 
8.— Same— Evidence  Establishing  Injury. 

Evidence  held  to  warrant  a  finding  that  an  accidental  injury  occurred,  from 
external  and  violent  means,  and,  independently  of  all  other  causes,  resulted  in 
and  caused  the  death  of  the  insured. 

4.— Same— Motion  to  Withdraw  Evidence — ^Practice  in  Trial  Court. 

A  motion  to  withdraw  all  that  part  of  the  evidence  of  certain  witnesses  to 
the  effect  that  .the  insured  told  them  that  the  injury  was  accidental,  was  properly 
overruled  as  being  too  general,  and  for  failure  to  set  out  the  particular  testi- 
mony sought  to  l^  withdrawn. 

5. — Same — Deposition — Objection. 

Where  objection  was  made  to  an  answer  in  a  deposition  seeking  to  show  an 
accidental  injury  to  the  insured,  on  the  ground  that  it  disclosed  that  all  the  tes- 
timony of  the  witness  was  predicated  on  declarations  made  to  him  by  the  de- 
ceased long  after  the  injury,  the  court  properly  excluded  all  that  part  of  the 
answer  which  was  hearsay,  and  admitted  the  part  based  exclusively  on  the  per- 
sonal knowledge  of  the  witness. 

6. — Same — Question  Not  Assuming  Fact  of  Injury. 

Where  in  an  action  on  an  accident  policy  a  witness  was  asked  if  he  knew 
H.,  the  insured,  who  met  with  an  accidental  injury  at  a  certain  time  and  place, 
and  if  so,  how  long,  an  objection  thereto  on  the  ground  that  the  question  as- 
sumed the  happening  of  an  accidental  injury  was  properly  overruled,  as  the  jury 
must  have  understood  the  reference  to  the  injury  as  intended  merely  to  identify 
the  party. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Richard  Morgan. 

Bomar  dc  Bomar,  for  appellant. 

Alexander  &  Thompson,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  filed  in  the  Dis- 
trict Court  of  Dallas  County,  Texas,  on  the  8th  day  of  December,  1900, 
by  Mrs.  Addie  J.  Hunter  against  the  Travelers  Insurance  Company  on 
an  accident  insurance  policy  issued  by  said  defendant  to  W.  Hugh 
Hunter  for  the  sum  of  $5000  and  payable  to  his  wife,  Mrs.  Addie  J. 
Hunter.  The  provisions  of  said  policy  are  as  follows:  "In  considera- 
tion of  the  warranties,  in  the  application  for  the  policy  and  of  twenty- 
five  dollars,  does  hereby  insure  W.  Hugh  Hunter  for  the  term  of  twelve 
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months  from  noon  of  May  28,  1898,  in  the  sum  of  twenty-five  dollars 
per  week,  against  loss  of  time,  not  exceeding  fifty-two  consecutive  weeks, 
resulting  from  bodily  injuries  effected  during  the  term  of  this  insurance, 
through  external,  violent,  and  accidental  means  which  shall^  independ- 
ently of  all  other  causes,  immediately  and  wholly  disable  him  from 
transacting  any  and  every  kind  of  business  pertaining  to  his  occupation, 
or  if  death  results  from  such  injuries  alone  within  ninety  days,  will 
pay  five  thousand  dollars  to  Addie  J.  Hunter,  his  wife.  This  insurance 
shall  not  cover  injuries  of  which  there  is  no  visible  mark 'on  the  body, 
the  body  itself  in  case  of  death  not  to  be  deemed  such  mark,  nor  acci- 
dent, nor  injuries,  nor  disability,  nor  death,  nor  loss  of  limb,  resulting 
wholly  or  partly,  directly  or  indirectly,  from  intoxication  or  while  in- 
toxicated, from  disease  or  while  affected  therebv/' 

Said  policy  was  continued  in  force  by  renewal  receipts  up  until 
November  10,  1899,  being  the  day  on  which  the  alleged  accident  oc- 
curred. It  is  alleged  that  W.  Hugh  Hunter  was  accidentally  injured  on 
November  10,  1899,  from  which  he  died  on  January  17,  1900.  It  is 
alleged  that  the  accident  happened  to  W.  Hugh  Hunter  while  alighting 
from  a  vehicle  in  which  he  was  going  from  place  to  place,. and  that  the 
horse  unexpectedly  started  forward,  causing  the  said  Hunter  to  lose  his 
balance  and  to  fall  accidentally,  and  in  falling  he  caught  the  vehicle 
with  one  hand  and  lighted  on  the  ground  with  one  foot,  and  in  the 
movement  of  the  horse  forward  the  said  W.  Hugh  Hunter  was  bruised ; 
sprained  and  wrenched  his  arm,  wrist,  foot,  leg,  shoulder,  and  body. 
That  as  a  result  of  the  said  accident  the  said  Hunter  died. 

Defendant  plead  general  demurrer  and  general  denial,  and  specially 
plead  that  in  the  application  for  the  policy  the  following  statements 
were  made,  to  wit :  "I  have  never  had  nor  am  I  subject  to  fits,  diseases 
of  the  brain,  or  any  bodily  or  mental  infirmity,  and  I  agree  that  the 
policy  shall  not  cover  any  injury  through  or  while  under  the  influence 
of  intoxicating  drinks."  Said  application  specially  warranted  the  state- 
ments made  therein  to  be  true.  The  policy  further  specially  provided 
that:  "This  insurance  shall  not  cover  injuries  of  which  there  is  no 
visible  mark  on  the  body,  nor  accident,  nor  injuries,  nor  disability,  nor 
death,  resulting  wholly  or  partly,  directly  or  indirectly,  from  intoxica- 
tion, or  while  intoxicated,  from  disease  or  while  affected  thereby."  That 
if  said  Hunter  received  any  accidental  injuries  while  said  policy  was  in 
force  the  same  were  received  while  the  said  Hunter  was  under  the 
influence  of  intoxicating  drinks.  That  the  statement  contained  in  said 
application  to  the  effect  that  applicant  had  never  had  any  bodily  infirm- 
ity, which  was  warranted  to  be  true,  was  not  in  fact  true  in  this,  that 
at  and  before  making  the  said  application  the  said  Hunter  had  been 
afflicted  with  an  eczema  or  running  sore  on  the  arm,  and  had  more  than 
once  been  afflicted  with  rheumatism  and  had  rheumatic  tendencies. 

The  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  for  the  amount  sued  for.  and  a  motion  for  new  trial 
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was  duly  made  and  overruled,  appeal  bond  and  assignments  of  error  duly 
filed,  and  appellant  here  preseni^  its  appeal. 

Opinion. — 1.  Under  appellant's  first  assignment  of  error  the  follow- 
ing proposition  is  presented:  "Where  one  sends  for  a  doctor  to  treat 
him  and  the  doctor  comes  and  finds  him  sulBfering  from  swollen  limbs 
and  treats  him  for  rheumatism,  and  there  is  nothing  said  to  the  doctor 
about  the  sufferer  having  received  an  accident,  the  jury  should  not  be 
allowed  to  infer  that  the  swollen  limbs  were  caused  by  an  accident.^* 
W.  Hugh  Hunter  was  a  special  agent  of  the  Georgia  Home  Insurance 
Company.  He  resided  with  his  family  at  Dallas.  During  the  first 
part  of  November,  1899,  and  prior  to  the  10th  day  thereof,  he  visited 
San  Antonio  on  business  for  his  company.  He  attended  to  his  duties 
as  usual  up  to  the  10th  of  November.  On  November  10th  he  was  con- 
fined to  his  .room  at  the  hotel  where  he  was  stopping,  and  was  suffering 
from  a  badly  swollen  and  inflamed  arm  and  shoulder,  and  from  a 
swollen  ankle.  He  requested  the  local  agent  of  his  company  to  send 
him  a  physician,  and  in  obedience  to  such  request  the  agent  notified  Dr. 
Wilson.  Dr.  Wilson  called  on  November  13th  and  found  Mr.  Hunter^s 
wrist  and  ankle  badly  swollen.  He  treated  him  for  inflammation  of  the 
wrist  and  ankle  joints.  Dr.  Wilson  supposed  at  the  time  that  the  trouble 
was  rheumatic  arthritis.  At  the  time  Dr.  Wilson  testified  in  the  case, 
which  was  by  deposition  taken  February  25,  1901,  he  stated  that  he  did 
not  remember  that  W.  Hugh  Hunter  told  him  that  he  had  received  an 
accidental  injury.  The  fact  that  Dr.  Wilson  did  not,  at  the  time  he 
testified  in  the  case,  remember  whether  Mr.  Hunter  told  him  that  he 
had  received  an  accidental  injury  did  not,  as  a  matter  of  law,  preclude 
the  court  and  jury  from  inferring,  from  all  the  facts  adduced  in  the 
case,  that  an  accident  and  injury  had  occurred.  This  evidence  was  of  a 
negative  character,  and  it  had  been  more  than  a  year  and  six  months 
when  the  deposition  of  Dr.  Wilson  was  taken  since  he  treated  Mr. 
Hunter.  Had  Mr.  Hunter  actually  failed  to  make  known  to  his  physi- 
cian the  fact  that  an  accident  had  occurred  to  him,  such  failure  would 
not  estop  plaintiff  from  showing  (if  such  was  the  case)  that,  in  fact, 
Hunter's  condition  was  the  result  of  an  accidental  injury.  It  is  further 
insisted  that  Hunter  came  to  his  death  from  heart  trouble,  and  that  the 
heart  trouble  resulted  from  rheumatism,  which  is  an  independent  dis- 
ease, and  the  cause  of  death  independent  of  an  accident,  and  that  the 
contract  sued  on  simply  meant  to  cover  death  caused  by  an  accident 
independent  of  any  disease.  The  evidence  discloses  that  the  injury 
produced  rheumatism  and  that  the  heart  trouble  followed  therefrom 
and  death  from  heart  trouble.  If  the  rheumatism  which  produced  the 
death  of  Hunter  was  not  caused  by  an  accidental  injury  then  the  com- 
pany is  not  liable,  but  if  such  rheumatism  was  caused  by  the  accidental 
injury  and  was  but  a  mere  link  in  the  chain  of  causation  between  the 
accident  and  death,  then  the  death  is  attributable  not  to  the  disease, 
but  to  the  accident  alone.     As  stated  in  the  case  of  Freeman  v.  Mutual 
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Accident  Association,  156  Massachusetts^  351,  30  Northeastern  Re- 
porter, 1013,  cited  and  relied  upon  by  the  appellant,  "an  injury  which 
might  naturally  produce  death  in  a  person  of  certain  temperament  or 
state  of  health  is  the  cause  of  his  death,  if  he  dies  by  reason  of  it,  even 
if  he  would  not  have  died  if  his  temperament  or  previous  health  had 
been  different,  and  this  is  so  as  well  when  death  comes  through  the 
medium  of  a  disease  directly  induced  by  the  injury  as  when  the  injury 
immediately  interrupts  the  vital  processes/^  If  at  the  time  of  the 
injury  to  Hunter  he  did  not  have  rheumatism,  yet,  owing  to  the  condi- 
tion of  his  health  or  his  temperament,  rheumatism  was  produced  by 
the  injury,  and  as  a  result  death  followed,  the  company  would  be  liable. 
Freeman  v.  Association,  156  Mass.,  351,  30  N.  E.  Rep.,  1013;  Asso- 
ciation V.  Shryock,  74  N.  W.  Rep.,  607;  Association  v.  Smith,  29  C.  C. 
A.,  223-229,  85  Fed.  Rep.,  401;  Insurance  Co.  v.  Thomas,  17  S.  W. 
Rep.,  275 ;  Association  v.  Barry,  131  U.  S.,  100-123. 

On  the  16th  of  November  Mr.  Hunter  was  removed  to  his  home  in 
Dallas,  where  he  was  treated  by  Dr.  Thatcher,  who  for  five  years  prior 
to  that  time  had  been  his  family  physician.  Dr.  Thatcher  testified  that 
Hunter  had  some  swelling  and  fever,  a  swollen  condition  in  one  of  his 
wrists,  and  a  slight  swelling  and  inflammation  in  one  of  his  ankl^  at 
the  time  he  first  called  on  him  in  November.  Dr.  Thatcher  stated  that 
the  condition  in  which  he  found  Mr.  Hunter  could  have  been  produced 
by  an  injury  whereby  his  right  ankle  and  wrist  had  been  wrenched  and 
sprained  severely.  He  gave  it  as  his  opinion  that  the  injury  described 
was  the  ultimate  caues  of  Hunter's  death.  He  testified  that  Mr.  Himter 
never  suffered  from  rheumatism,  to  his  knowledge,  prior  to  his  last  sick- 
ness. He  was  confined  to  his  bed  until  January  17th,  when  he  died. 
Plaintiff  testified  that  she  had  never  known  Mr.  Hunter  to  suffer  from 
rheumatism.  She  had  been  married  to  him  twenty-eight  years.  A.  L. 
Lowery,  an  agent  of  the  insurance  company,  testified  that  as  such  agent 
he  received  notice  from  Hunter  in  his  lifetime  of  a  claim  for  benefits 
under  the  policy  by  reason  of  an  accident  and  injury  alleged  to  have 
been  received  by  him  in  November,  1899.  Death  proofs  were  furnished 
in  May,  1900.  Thereafter  the  agent  of  the  defendant  company  exam- 
ined into  the  loss  and  offered  to  pay  plaintiff  a  weekly  indemnity  of  $25 
per  week  for  the  time  lost  by  Mr.  Hunter  up  to  the  time  of  his  death. 
This  offer  was  declined  by  the  plaintiff,  she  demanding  the  full  face  of 
the  policy.  There  was  evidence  that  W.  Hugh  Hunter  had  been  regu- 
larly attending  to  his  duties  as  special  agent  and  adjuster  for  his  com- 
pany, and  had  the  appearance  of  being  in  good  health  and  in  good 
physical  condition  up  to  the  10th  of  November,  1899;  that  on  that  day 
he  hired  a  team  at  a  livery  stable,  and  thereafter,  on  the  same  day, 
returned  to  his  hotel  and  was  confined  to  his  room.  •  Upon  examination 
it  was  found  that  his  arm  was  badly  bruised  and  swollen;  that  there 
were  bruises  upon  his  shoulder;  that  his  ankle  was  sprained;  that  he 
seemed  to  be  suffering  great  pain,  and  that  he  had  never  previous 
thereto  had  rheumatism.     There  was  medical  expert  testimony  that 
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acute  articular  rheumatism  could  arise  from  a  shock  and  bruise,  and 
that  the  death  of  Hunter  might  have  been  due  to  the  accident  and 
injury.  On  this  ismie  there  was  expert  testimony  both  ways  sufficient 
to  have  justified  the  jury  in  finding  either  way.  The  testimony  was 
sufficient  to  raise  the  issue  as  to  whether  said  Hunter  had  sustained  an 
injury,  and  if  so,  whether  said  injury  was  accidental  and  the  sole  cause 
of  his  death,  and  called  for  a  charge  submitting  these  issues  to  the  jury. 
The  verdict  of  the  jury  includes  an  affirmative  finding  thereon.  In 
deference  to  the  verdict  we  find  that  an  accidental  injury  did  occur, 
from  external  and  violent  means,  to  W.  Hugh  Hunter,  on  November 
10,  1899,  leaving  upon  his  body  marks,  and  that  such  accidental  injury, 
independent  of  all  other  causes,  resulted  in  and  produced  his  death.  In 
support  of  these  views,  in  addition  to  the  authorities  cited,  see  Insurance 
Co.  V.  Burroughs,  69  Pa.  St.,  43,  8  Am.  Rep.,  212-218;  McGlinchay  v. 
Fidelity  Co.,  80  Me.,  251,  8^  Am.  St.  Eep.,  190 ;  Healey  v.  Association, 
25  N.  E.  Eep.,  52-54;  Insurance  Co.  v.  Murray,  16  Colo.,  296,  26  Pac. 
Eep.,  774;  Cronkite  v.  Insurance  Co.,  75  Wis.,  116,  43  N.  W.  Eep., 
731;  Paul  v.  Insurance  Co.,  112  N.  Y.,  472,  8  Am.  St.  Eep.,  758-767; 
Eailway  v.  Mussette,  86  Texas,  708,  719 ;  12  Am.  and  Eng.  Enc.  of  Law, 
444-447,  and  cases  cited;  Eailway  v.  Wheeler,  41  S.  W.  Eep.,  517; 
Insurance  Co.  v.  Hicks,  23  Texas  Civ.  App.,  74,  56  S.  W.  Rep.,  87-90. 
These  remarks  dispose  of  the  first,  second,  and  ninth  assignments  ad- 
versely to  appellant. 

2.  The  third  assignment  of  error  complains  of  the  action  of  the 
court  "in  refusing  to  sustain  appellant's  motion  to  withdraw  from  the 
jury  all  that  part  of  the  evidence  of  F.  Scudder  to  the  effect  that  W. 
Hugh  Hunter  told  him  that  he  happened  to  the  accident,  and  also  the 
testimony  of  Emil  Haueisen  to  the  same  effect,  and  also  all  the  testi- 
mony in  the  record  to  the  effect  that  W.  Hugh  Hunter  had  told  anyone 
that  he  had  been  accidentally  injured,  because  the  evidence  showed  that 
said  declarations  were  made  long  after  the  accident  had  happened,  and 
at  a  different  place,  and  were  made  at  such  time  as  not  to  be  res  gestae, 
and  were  self  serving  declarations.^*  The  motion  was  overruled,  and 
the  defendant  took  a  bill  of  exceptions  in  which  the  court  states  his 
reason  for  overruling  the  same  "that  he  was  unable  to  recall,  and  counsel 
failed  to  point  out,  any  testimony  which  had  been  admitted  which  is 
objectionable  on  the  grounds  herein  indicated,  and  for  the  further  reason 
that  the  court  could  not  recall  any  testimony  which  had  been  admitted 
over  any  such  objection,  but  on  the  contrary  the  court  had  been  careful 
to  sustain  every  such  objection."  The  particular  testimony  which  the 
defendant  sought  to  have  withdrawn  was  not  specially  set  up  in  the 
motion,  nor  is  the  same  stated  in  the  bill  of  exceptions.  The  motion  was 
too  general.  Had  it  been  sustained,  the  jury  would  have  been  left  in 
doubt  as  to  what  particular  testimony  it  embraced.  The  motion  should 
have  set  out  the  exact  testimony  which  the  defendant  sought  to  have 
withdrawn.    Eailway  v.  Johnson,  95  Texas,  409,  67  S.  W.  Eep.,  768. 

3.  The  fourth,  sixth,  and  seventh  assignments  of  error  complain  of 
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the  court's  ruling  in  the  admission  of  evidence.     The   deposition  of 
certain  witnesses  was  taken  by  plaintiff,  and  the  answers  of  the  respec- 
tive witnesses  to  the  interrogatory  seeking  to  showman  accidental  injury 
was  objected  to  for  the  reason  "that  it  discloses  that  all  of  the  testimony 
of  said  witness  is  predicated  upon  declarations  made  to    him  by  the 
deceased  long  subsequent  to  the  happening  of  the  alleged  injury,  and 
said  statements  were  not  part  of  the  res  gestae/*    The  objection  was 
sustained  in  part  and  the  court  excluded  all  that  part  of  the  answer  of 
the  several  witnesses  which,  in  the  opinion  of  the  court,  was  hearsay,  and 
all  statements  made  by  the  deceased  to  the  witnesses,  and  overruled  the 
objection  as  to  the  balance  of  the  answer  which  was  read  in  evidence. 
There  was  no  error  in  this  ruling.     The  evidence  was  offered  to  show 
an  injury.     The  witnesses  in  that  part  of  the  answer  admitted  testified 
to  the  actual  physical  condition  of  Hunter  based  exclusively  upK>n  their 
personal  observations.     Tlie  testimony  does  not  show  that  the  answers 
were  predicated  upon  what  the  deceased  told  the  witnesses.     It  is  undis- 
puted that  notice  was  given  by  Hunter,  to  the  company,  of  an  accident 
and  injury  to  him  for  which  he  claimed  benefits  imder  the  policy.      It  is 
further  shown  that  after  death  proofs  were  furnished,  the  adjuster  of 
the  company  investigated  the  circumstances  attending  the  alleged  injury, 
and  thereafter  offered  to  pay  the  weekly  indemnity  of  $25  per  week  from 
the  time  of  the  alleged  injury  to  the  death  of  Hunter.     He  denied 
liability  for  the  face  of  the  policy,  because  he  claimed  Hunter  did  not 
die  from  an  injury,  but  from  rheumatism.     The  ingurance  company 
took  the  deposition  of  five  physicians  for  the  purpose  of  eliciting  their 
professional  opinion  as  to  the  cause  of  Hunter's  death.     In  the  inter- 
rogatory stating  the  predicate  for  such  opinion  the  following  statement 
is  made   without  any  qualification:     "In  the  suit  at  bar  W.   Hugh 
Hunter,  husband  of  the  plaintiff,  is  shown  to  have  been  injured  on  the 
afternoon  of  November  10,  1899,  in  San  Antonio,  Texas,  in  the  follow- 
ing manner :    While  he  was  getting  out  of  a  buggy  the  horse  made  a  step 
forward  that  caused  him  to  miss  his  step  and  swing  to  the  buggy  with 
his  left  hand,  which  caused  a  severe  wrench  that  hurt  quite  severely  at 
the  time,  but  was  soon  forgotten.     The  next  day  it  hurt  more.     The 
following  day  he  suffered  so  much  with  pain  that  he  had  to  give  up 
work.     The  next  day  he  called  a  doctor,  who  said  he  was  suffering  with 
acute  articular  rheumatism.     After  three  or  four  days  he  was  moved  to 
Dallas,  Texas.     Another  doctor  was  called  on  November  17,  1899,  who 
found  him  suffering  with  a  severe  pain  in  the  left  wrist,  with  swelling 
on  the  tissues  about  the  joint.     The  pain  was  much  aggravated  by  any 
motion.     There  was  fever  and  general  systemic  disturbance.     The  in- 
flammation involved  the  s}Tiovial  membrane,  sofe  tissues,  and  tendons 
about   the   joint.     About   December   1st,   following,   the  heart  became 
affected.     Pericarditis  and  mitral  insufficiency,  with  occasional  attacks 
of  angina  pectoris  followed.     On    January    15th,  following,  the  heart 
symptoms  grew  worse.     The  attacks  of  angina  pectoris  were  more  viru- 
lent and  prolonged,  and  on  January  17th  death  ensued  during  one  of  the 
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attacks.  It  should  have  been  stated  that  the  patient^s  ankle  was  also 
swollen  when  the  doctor  was  called  on  November  13th.^^  The  interroga- 
tory containing  the  above  admission  in  reference  to  the  accident  was 
read  to  the  jury  by  defendant. 

4.  The  matters  complained  of  in  the  fifth  assignment  present  no 
reversible  error.  It  is  contended  that  the  court  erred  in  overruling  the 
exception  to  direct  interrogatory  number  2,  propounded  by  the  plaintiff 
to  witness,  Haueisen,  the  exception  being  that  it  assumed  the  happening 
of  an  accidental  injury  to  Hunter.  The  question  reads:  "Did  you 
know,  in  his  lifetime,  W.  Hugh  Hunter,  who  was  special  agent  of  the 
Greorgia  Home  Insurance  Company  of  Texas,  who  met  with  an  accident 
and  injury  at  San  Antonio,  Texas,  on  or  before  November  10,  1899? 
If  so,  how  long  had  you  known  the  said  Hunter  ?'^  To  which  the  wit- 
ness answered:  "Yes,  sir;  I  knew  W.  Hugh  Hunter  in  his  lifetime. 
He  was  special  agent  of  the  Georgia  Home  Insurance  Company  of 
Texas,  in  November,  1899.  I  have  known  Mr.  Hunter  about  five  or 
six  years.^*  The  jury  must  have  understood  the  interrogatory,  consid- 
ered in  connection  with  the  answer  thereto,  was  one  intended  to  identify 
the  witness.  The  same  interrogatory  was  propounded  to  other  wit- 
nesses and  read  without  objection  when  the  testimony  of  such  witnesses 
was  offered.  No  objection  was  made  to  the  interrogatory  in  writing 
before  the  trial  began. 

6.  The  tenth  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  a  special  charge  requested  by  defendant.  The  md-tters 
contained  in  the  requested  charge  were  embraced,  in  general  terms,  in 
the  main  charge.  The  requested  charge  contained  a  proposition  of  law 
which  was  not  correct,  and  there  was  no  error  in  refusing  the  charge  as 
a  whole.  Railway  v.  Sheider,  88  Texas,  166;  Railway  v.  Kelley,  34 
S.  W.  Rep.,  813. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

OPINION    ON    REHEARING. 

Appellant  in  its  motion  for  rehearing  complains  of  the  language  used 
in  the  third  paragraph  of  the  opinion  discussing  the  fourth,  fifth,  and 
seventh  assignments  of  error.  It  is  insisted  that  the  court  holds  therein 
that  part  of  the  interrogatory  therein  quoted  was  an  admission  of  the 
injury,  and  that  such  holding  was  error.  We  did  not  so  hold.  The  use 
of  the  word  "admission"  in  the  last  sentence  of  the  discussion  is  some- 
what misleading.  The  word  "statement"  should  have  been  used  instead 
of  "admission.*^  While  we  did  not  hold,  and  do  not  now,  that  the 
statements  in  the  interrogatory  amounted  to  an  admission  of  the  injury, 
yet  they,  in  connection  with  the  other  matters  set  forth  in  the  opinion, 
were  in  evidence  and  the  jury  might  well  infer  therefrom  that  the  issue 
as  to  whether  Hunter  had  sustained  an  injury  was  not  seriously  contested 
by  the  defendant,  appellant  here.     The  record  shows  that  the  sharp 
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contention  in  the  trial  court  was  that  the  death  of  Hunter  did  not  result 
from  an  injury,  but  from  rheumatism. 

We  have  deemed  it  proper  to  make  these  remarks  to  prevent  any  mis- 
conception in  our  holding  as  to  the  effect  of  the  statements  contained 
in  said  interrogatory. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Texas  &  New  Orleans  Railway  Company  v.  W.  S.  Scott. 

Decided  November  26,  1902. 

1.— Contributory  Negligence— Assumed  Risk— Brakeman. 

Evidence  considered  in  an  action  by  a  brakeman  for  injuries  resulting  from 
a 'Collision  of  trains  and  held  to  warrant  a  verdict  in  plaintiff's  favor  as  against 
the  defense  of  assumed  risk  and  of  contributory  negligence,  it  being  part  of 
plaintiff's  duty  as  rear  brakeman  to  signal  trains  approaching  as  did  the  one 
that  caused  the  collision. 

8.— Assumed  Risk— Charge. 

In  an  action  by  a  railroad  employe  for  personal  injury  received  in  the  serv- 
ice, a  charge  that  an  employe  of  a  railroad  assumes  the  ordinary  and  reasonable 
risks  of  his  employment,  and  it  is  his  duty  to  comply  with  the  rules  of  the  com- 
pany in  running  its  trains,  is  one  of  which  the  defendant  can  not  complain. 

8. — Charge — ^Weight  of  Evidence. 

See  charge  held  not  to  be  on  the  weight  of  evidence  in  that  it  assumes  that 
plaintiff  flagged  the  approaching  train  that  ran  into  his  own  and  caused  his  in- 
jury, or  assumes  that  his  story  of  the  transaction  is  true. 

4.— Burden  of  Proof — Charge. 

Where  the  court  charged  that  "the  burden  of  proof  is  on  the  defendant  to 
establish  its  plea  of  avoidance  set  up  in  its  answer  by  a  preponderance  of  the 
evidence,"  an  objection  that  the  term  ''plea  in  avoidance"  is  unintelligible  to  the 
lay  mind,  and  perhaps  led  the  jury  to  believe  that  the  burden  of  proof  as  to 
the  entire  case  was  on  the  defendant,  can  not  be  urged  where  the  defendant 
failed  to  request  a  further  charge  amplifying  and  explaining  such  instruction. 

5.— Evidence — Compromise— Bias  of  Physician. 

Evidence  that  a  physiciiin  who  testified  as  a  witness  for  the  defendant  rail- 
road company  examined  plaintiff  as  to  his  injuries  in  contemplation  of  a  com- 
promise was  admissible  to  show  his  bias,  but  not  to  show  that  a  compromise 
had  been  offered. 

Error  from  the  District  Court  of  Harris  County.     Tried. below  be- 
fore Hon.  W.  P.  Hamblen,  Special  Judge. 

Baker,  Botts,  Baker  &  Lovett  and  A.  L.  Jackson,  for  plaintiff  in  error. 

Perry  J,  Lewis  H.  C,  Carter,  0,  T.  Holt,  and  J.  M.  Cobb,  for  defend- 
ant in  error. 

GILL,  Associate  Justice. — This  suit  was  brought  by  W.  S.  Scott 
against  the  Texas  &  New  Orleans  Railroad  Company  to  recover  damages 
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for  personal  injuries  alleged  to  have  been  suffered  by  him  as  a  result 
of  the  negligence  of  the  servants  of  the  company.  A  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  for  plaintiff,  from  which  the  defend- 
ant company  has  prosecuted  this  writ  of  error. 

Plaintiff  alleged  that  he  was  employed  by  the  company  as  rear  brake- 
man  on  one  of  its  freight  trains,  and  on  the  occasion  in  question,  while 
the  train  on  which  he  was  at  work  was  standing  at  the  station  of  Sour 
Lake,  the  engine  of  another  freight  train  was  negligently  run  into  the 
caboose  on  which  he  was  at  work,  inflicting  the  injuries  of  which  he 
complains.  The  negligence  of  the  engineer  and  fireman  on  the  engine 
which  caused  the  injury  is  alleged  to  be  responsible  for  the  wreck. 

The  defendant  pleaded  in  answer  general  denial,  contributory  negli- 
gence in  failing  to  display  signal  ligHts  on  the  caboose  as  provided  by 
the  rules,  and  in  failing  to  go  back  the  proper  distance  with  signals  for 
the  purpose  of  stopping  the  approaching  train,  and  in  negligently  and 
rashly  going  upon  the  caboose  when  the  approaching  train  was  in  rapid 
motion  near  the  caboose  and  the  collision  evidently  inevitable.  As- 
sumed risk  was  also  pleaded,  predicated  upon  his  alleged  knowledge 
of  the  danger  of  going  upon  the  caboose  directly  in  front  of  the  rapidly 
approaching  train. 

The  plaintiff's  cause  of  action,  if  he  has  one,  rests  in  the  facts  testi- 
fied to  by  himself,  and  are  here  set  out  in  his  own  language :  "I  had 
been  in  the  service  of  this  defendant  about  ten  years ;  part  of  the  time 
as  brakeman,  and  for  eight  years  as  a  conductor.  On  the  10th  day  of 
December,  1899,  I  was  rear  brakeman  on  first  section  of  train  246, 
which  was  a  freight  train.  *  *  *  We  left  Houston  about  8 
o'clock  at  night,  and  reached  Sour  Lake  somewhere  about  3  o'clock 
in  the  morning.  When  we  reached  Sour  Lake  we  stopped  for  water; 
it  was  then  about  3  o'clock  a.  m.  on  the  11th  of  December,  1899. 
While  the  train  was  standing  in  this  position,  with  the  engine  taking 
water,  the  collision  occurred  between  the  second  section  of  train  246 
and  the  train  I  was  on.  I  am  familiar  with  the  printed  rules  of  the 
company,  and  identify  the  book  of  rules  handed  me  as  the  rules  of  de- 
fendant company  then  promulgated  and  in  force  among  the  employes. 

"Rule  97  reads  as  follows :  *When  a  freight  train  is  detained  at  any 
of  its  usual  stops  more  than  three  minutes,  where  the  rear  of  the  train 
can  be  plainly  seen  from  a  train  moving  in  the  same  direction  at  a 
distance  of  at  least  fifteen  telegraph  poles,  the  flagman  must  go  back 
with  danger  signals  not  less  than  one  pole,  and  as  much  further  as  ifiay 
be  necessary  to  protect  his  train ;  but  if  the  rear  of  his  train  can  not  be 
plainly  seen  at  a  distance  of  at  least  fifteen  telegraph  poles,  or  if  it 
stops  at  any  point  that  is  not  its  usual  stopping  place,  the  flagman  must 
go  back  far  enough  to  be  seen  from  a  train  moving  in  the  same  direc- 
tion, when  it  is  at  least  fifteen  telegraph  poles  from  the  rear  of  his  own 
train;  and  if  his  train  should  be  detained  until  within  ten  minutes  of 
Vol.  30  Civil— 32. 
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the  time  of  a  passenger  train  moving  in  the  same  direction,  he  must  be 
governed  by  rule  No.  99/ 

''Rule  99  reads  as  follows:  TVTien  a  train  is  stopped  by  an  accident 
or  obstruction,  the  flagman  must  immediately  go  back  with  danger 
signals  to  stop  any  train  moving  in  the  same  direction.  At  a  point 
thirteen  telegraph  poles  from  the  rear  of  his  train  he  must  place  one 
torpedo  on  the  rail;  he  must  then  continue  to  go  back  at  least  fifteen 
telegraph  poles  from  the  rear  of  his  train,  and  place  two  torpedoes  on 
the  rail,  ten  yards,  apart  (one  rail  length),  when  he  may  return  to  a 
point  thirteen  telegraph  poles  from  the  rear  of  his  train,  and  he  must 
remain  there  until  recalled  by  the  whistle  of  his  engine;  but  if  a  pas- 
senger train  is  due  within  ten  minutes,  he  must  remain  until  it  arrives. 
When  he  comes  in  he  will  remove  the  torpedo  nearest  to  the  train,  but 
the  two  torpedoes  must  be  left  on  the  rail  as  a  caution  signal  to  any  fol- 
lowing train.' 

"After  arriving  at  the  station  of  Sour  Lake  and  after  our  train  had 
stopped  for  water,  I  got  off  on  the  left-hand  side  and  the  conductor  on 
the  right  to  look  over  the  train,  which  it  was  our  duty  to  do ;  to  examine 
the  train  for  hot  boxes  or  any  damage.  We  started,  and  I  guess  went 
a  distance  of  five,  six,  or  eight  car  lengths  when  I  heard  the  second  sec- 
tion of  train  246  coming,  so  I  went  over  to  the  other  side  because  it  was 
level  and  better  walking,  and  I  went  back  with  my  white  light,  and 
when  I  got  to  the  center  of  the  caboose  I  began  to  flag  the  engineer  of 
the  second  section  to  get  an  answer  as  soon  as  I  could,  so  that  I  could 
go  back. and  look  around  the  train,  and  I  kept  going  back  towards  the 
approaching  train  several  car  lengths,  four,  five,  or  six,  or  maybe  seven 
car  lengths ;  I  do  not  exactly  remember  how  far,  but  could  not  get  any 
answer  to  my  signals.  I  then  turned  and  started  back  to  the  caboose 
with  the  intention  of  doing  the  next  best  thing,  which  was  to  get  a  red 
light  and  go  back  again  until  I  could  get  a  signal  from  the  engineer. 
At  the  time  when  I  turned  to  go  back  to  the  caboose  for  the  red  light, 
the  engineer  of  the  second  section  had  not  whistled  for  the  wagon  cross- 
ing, which  was  located  about  a  mile  west  of  Sour  Lake  station ;  he  was 
more  than  a  mile  away,  and  he  did  not  whistle  for  the  station  or  whistle 
for  the  crossing,  according  to  the  rule,  and  as  I  went  back  and  got  on 
the  platform  of  the  caboose  and  got  hold  of  the  banister,  the  engine  of 
the  second  section  struck  my  caboose  and  me  like  lightning.  Our  train 
was  going  east,  and  the  second  section  was  going  east.  After  our  train 
stopped,  and  I  had  gotten  off  on  the  left-hand  side,  towards  our  engine, 
from  five  to  eight  cars,  feeling  for  hot  boxes,  I  heard  the  rear  section 
coming,  and  went  across  on  the  other  side  and  went  back  to  the  caboose, 
and  as  I  got  to  the  caboose  began  to  flag  with  my  lamp  by  waving  it 
crossways  over  the  track,  and  I  continued  going  back  for  a  distance  per- 
haps of  a  telegraph  pole  beyond  the  caboose  before  stopping  and  going 
back  for  the  red  light.  A  red  light  is  a  danger  signal  when  it  stands 
stationary,  and  a  white  light,  when  stationary,  is  a  signal  of  safety,  but 
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a  white  light  can  be  used  as  a  danger  signal  by  moving  it  in  a  certain 
way.     *     *     * 

"The  caboose  of  the  first  section  at  and  just  prior  to  the  time  of  the 
collision  had  one  red  light  up  on  each  side,  and  a  red  light  on  the  plat- 
fonn,  and  a  white  light  in  the  cupola.  I  saw  them.  The  engine  draw- 
ing the  second  section  of  the  train  did  not  whistle  as  it  approached  the 
station  on  this  occasion.  It  is  a  rule  of  the  company  for  them  to 
whistle;  they  generally  whistle  about  half  a  mile  before  reaching  the 
station.  The  engine  drawing  the  second  section  gave  no  sound  of  the 
whistle  from  the  time  the  first  section  stopped  at  Sour  Lake  up  to  the 
time  the  collision  occurred.  The  engineer  on  the  second  section  knew 
that  the  train  I  was  on  was  in  front  of  him.  *  *  *  The  name  of 
the  engineer  drawing  the  second  section  was  Chris.  Mortensen.  *  *  * 
The  second  section  of  train  246  at  the  time  of  the  collision  must  have 
been  running  twenty  miles  per  hour.  When  a  train  is  running  on  a 
straight  track  at  night,  and  a  person  is  standing  in  front  of  it,  he  can 
not  tell  exactly  how  fast  it  is  running.  I  saw  the  headlight  of  the 
second  section  for  more  than  three  miles  before  the  collision  occurred. 
The  track  is  perfectly  straight  and  level  from  Sour  Lake  to  the  west, 
80  that  the  headlight  of  an  approaching  engine  moved  very  little,  and, 
it  is  difiicult  to  tell  how  far  it  was,  and  how  fast  it  was  running.  I  per- 
mitted the  approaching  train  to  catch  me  in  a  collision  on  account  of 
being  deceived  in  the  speed  and  general  appearance,  and  because  the 
train  did  not  whistle  for  the  wagon  crossing,  which  was  something  over 
a  mile  west  of  Sour  Lake  station.  The  rear  brakeman  is  ordinarily  the 
flagman  of  the  train;  sometimes  the  conductor  acts  as  flagman,  but 
when  a  train  stops  for  the  purpose  of  taking  water  or  getting  orders, 
as  on  this  occasion,  the  conductor  goes  forward  to  get  orders,  as  Mr. 
Hoover  did  on  this  occasion,  and  the  flagman  mentioned  in  rule  97, 
who  is  to  go  back  and  flag  an  approaching  train  in  accordance  with  said 
rule,  is  the  rear  brakeman.  I  was  rear  brakeman  in  the  first  section 
of  246,  and  saw  the  second  section  of  the  train  at  Liberty.  We  went  out 
ahead  of  the  second  section  from  Liberty,  and  between  Liberty  and  Sour 
Lake  I  would  look  back  and  see  the  headlight  of  the  second  train.  At 
times  we  would  run  close  together. 

"At  the  time  that  we  were  going  along  feeling  for  hot  boxes,  after 
the  train  had  stopped  at  Sour  Lake,  and  when  I  heard  the  second  sec- 
tion approaching,  I  looked  back  and  supposed  it  was  three  or  four  miles 
from  the  station.  The  signal  lights  at  the  station  at  Sour  Lake  showed 
that  there  were  orders  for  our  train,  and  under  these  circumstances  it 
was  the  duty  of  our  conductor,  Mr.  Hoover,  to  go  up  to  the  telegraph 
office  and  get  the  orders.  Perhaps  the  conductor  could  have  walked  to 
the  telegraph  station  and  gotten  the  orders  and  returned  within  five 
minutes,  if  he  had  nothing  else  to  do,  but  sometimes  it  would  take 
twenty  minutes,  and  sometimes  he  would  not  get  the  orders  for  two 
hours.  It  probably  took  me  two  or  three  minutes  to  go  from  the  caboose 
up  on  the  left  side  of  the  train  to  the  point  that  I  was  at  when  I  heard 
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the  rear  section  approaching.  Our  train,  the  first  section,  had  about 
thirty  cars  in  it,  and  our  caboose  was  about  a  thousand  feet  west  of  the 
telegraph  station.  The  position  occupied  by  our  train,  the  first  sec- 
tion, was  the  usual  position  for  taking  water.  The  water  tank  was  sit- 
uated just  west  of  the  telegraph  office.  I  knew  before  I  started  up  the 
left-hand  side  of  the  train  feeling  for  hot  boxes  that  the  conductor  would 
have  to  and  was  going  to  the  telegraph  office  for  orders,  and  I  could  not 
tell  how  long  it  would  take  him  to  get  the  orders  and  return,  and  if  I 
had  not  heard  the  rear  train  approaching  when  I  did,  it  was  my  pur- 
pose to  have  gone  up  feeling  for  hot  boxes  until  I  met  the  front  brake- 
man  coming  towards  me,  and  it  might  have  taken  five  to  eight  minutes 
for  me  to  do  this.  When  I  heard  the  rear  train  approaching,  I  jumped 
across  on  the  other  side  of  my  train,  went  back  towards  the  caboose 
running,  and  when  I  got  even  with  the  caboose  I  commenced  signaling 
with  my  lamp  for  the  engineer  of  the  second  section,  and  kept  giving 
these  signals  as  I  went  back  down  the  track  beyond  my  caboose.  The 
approaching  train  was  making  a  roaring  noise;  I  heard  the  wheels  of 
it,  and  I  heard  the  roaring  of  the  engine.  I  heard  no  whistle  or  bell. 
Of  course,  I  knew  that  this  second  section  of  the  train  was  approaching 
and  behind  us  before  I  heard  it,  and  at  the  time  that  I  heard  it,  I 
looked  up  and  judged  at  that  time  it  was  two  or  three  miles  distant 
from  me,  and  I  thought  that  it  was  two  or  three  miles  away  or  further, 
because  the  whistle  for  the  station  would  generally  be  sounded  a  half 
mile  from  the  telegraph  office,  and  the  road  crossing  east  of  the  station 
was  more  than  a  mile  from  it.  I  stopped  going  forward  feeling  for  hot 
boxes  in  order  to  use  extra  precaution,  as  I  always  do,  when  I  could 
possibly  go  to  the  rear  end  of  the  train  to  go  to  and  flag  an  approach- 
ing train. 

"I  went  back  to  flag  the  engineer  as  extra  precaution,  because  if  I 
had  not  done  so  the  blame  would  have  been  on  me;  that  is,  the  com- 
pany would  have  blamed  me  for  the  accident.  A  red  light  is  ordinarily 
known  as  a  danger  signal.  There  were  two  red  lights  or  bull's  eyes  on 
each  side  of  our  caboose,  and  there  was  a  red  lantern  on  the  rear  plat- 
form of  the  caboose  of  the  first  section.  After  failing  to  get  any  re- 
sponse from  the  engineer  of  the  first  section,  I  turned  and  went  back  to 
the  caboose  with  the  view  of  getting  a  red  light  off  the  platform,  intend- 
ing then  to  go  back  and  by  the  use  of  this  red  light  endeavor  to  stop  the 
second  section,  and  did  this  because  he  was  giving  me  no  signal  in  re- 
sponse to  mine,  and  just  as  I  got  on  the  platform  and  was  about  to  get 
this  red  light  the  collision  occurred.  I  had  passed  my  caboose  and  gone 
back  down  the  track  a  distance  of  four,  five,  or  six  car  lengths  beyond 
my  caboose  with  my  white  light,  and  still,  according  to  my  judgment, 
at  that  time  the  approaching  train  had  not  reached  the  road  crossing, 
which  was  over  a  mile  from  the  point  that  I  was  at.  Having  received 
no  signal  in  response  to  the  one  that  I  gave  the  engineer,  I  turned  and 
went  back  to  the  caboose  with  the  view  of  getting  the  red  signal  off  the 
platform  of  the  caboose  so  as  to  stop  the  rear  section.     At  the  time  that 
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I  thus  turned  and  went  back  to  get  the  red  light,  my  supposition  was 
that  the  engine  and  the  second  section  were  fully  a  mile  West  of  where 
I  was,  and  had  not  reached  the  road  crossing.  *  *  *  As  I  went 
back  to  the  caboose  to  get  the  red  light,  I  heard  the  noise  of  the  train 
rolling,  and  I  knew  that  it  was  still  coming,  and  that  it  was  not  stand- 
ing still ;  there  was  no  conflicting  noise  to  prevent  me  from  hearing  it ; 
my  hearing  was  good  and  my  eyesight  was  not  bad.  Trains  running 
under  rules  generally  run  ten  minutes  apart.  The  rule  in  reference  to 
this  is  rule  89,  which  reads  as  follows:  ^Freight  trains  following  each 
other  must  keep  no  less  than  ten  minutes  apart,  except  in  closing  up  at 
stations  or  at  meeting  and  passing  points.^ 

"The  second  section  of  the  train  in  approaching  Sour  Lake  ought  to 
have  been  under  control,  and  the  speed  ought  to  have  been  reduced  to 
twelve  miles  an  hour,  so  that  the  engineer  could  have  stopped  it  within 
a  short  distance.  I  climbed  upon  the  steps  of  the  caboose  to  get  the 
light  because  it  is  ordinarily  safer  to  do  this  than  to  go  by  the  draw- 
head  and  reach  over.'* 

As  to  the  lights  upon  the  caboose,  his  act  in  going  back  with  his  lan- 
tern and  signaling  the  approaching  train,  the  speed  of  the  latter,  the 
failure  of  the  latter  to  whistle  or  ring  the  bell,  and  plaintiff's  inability 
to  judge  of  its  speed  or  nearness,  he  was  fully  corroborated  by  other 
members  of  his  crew.  Mortensen,  the  engineer  on  the  approaching 
train,  testified  for  the  company  that  he  was  on  the  lookout  and  saw  no 
lights  on  the  caboose  of  the  standing  train,  and  did  not  see  the  signal 
made  with  the  lantern. 

Upon  this  state  of  the  evidence  counsel  for  the  company  insist  that 
the  trial  court  erred  in  refusing  to  instruct  a  verdict  for  the  defendant. 
This  contention  is  presented  under  the  first,  second,  and  third  assign- 
ments of  error.  We  think  it  clearly  appears  from  the  evidence  that 
plaintiff  violated  no  rule  of  the  company  with  reference  to  the  flagging 
of  approaching  trains.  It  is  overwhelmingly  shown  that  the  caboose 
was  properly  lighted.  The  verdict  of  the  jury  settles  the  issue  as  to 
whether  plaintiff  went  back  the  distance  of  a  telegraph  pole  and  gave 
a  danger  signal  with  his  lantern.  The  defendant,  then,  is  left  but  one 
contention  which  to  our  minds  is  debatable,  namely,  that  plaintiff  was 
aware  of  the  approach  of  the  train,  knew  he  had  received  no  response 
to  his  danger  signal,  knew  or  ought  to  have  known  that  a  collision  was 
imminent,  and  having  gone  upon  the  caboose  notwithstanding  these 
facts,  which  he  knew  or  ought  to  have  known,  he  was  guilty  of  contri- 
butory negligence,  or  else  assumed  the  risk  of  his  act. 

The  plaintiff,  as  the  servant  of  the  company,  owed  it  the  duty  to  be 
diligent  and  prompt  in  protecting  its  property  and  the  lives  of  his  fel- 
low workmen,  but  it  was  not  his  duty  to  do  this  at  the  peril  of  his  life, 
and  he  can  not  hold  the  company  liable  if  in  his  zeal  for  his  master  or 
his  fellow  workmen  he  has  knowingly  or  recklessly  done  so.  The  op- 
posing theory  is  that  plaintiff  simply  undertook  to  comply  with  his  full 
duty  as  required  by  the  rules,  so  as  to  acquit  himself  of  blame  in  case 
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of  accident;  that  in  so  doing  he  misjudged  the  speed  and  proximity  of 
the  approaching  train^  and  was  thus  caught  in  a  place  of  danger  and  in- 
jured. The  testimony  shows  that  he  was  misled  as  to  the  distance  of 
the  approaching  train  by.  reason  of  the  failure  to  whistle  for  the  cross- 
ing and  the  station^  and  that  it  was  difficult  if  not  impossible  for  one 
situated  as  he  was  directly  in  front  of  the  approaching  train  to  judge 
with  any  accuracy  either  the  distance  or  the  speed.  That  this  was  true 
is  evidenced  by  the  fact  of  the  accident,  for  it  is  against  human  nature 
for  one  to  act  as  he  did  unless  he  was  acting  in  ignorance  of  the  im- 
pending catastrophe.  The  jury  have  found  that  a  reasonably  prudent 
person  would  have  been  misled  as  he  was,  and  that  having  been  thus 
misled  while  in  the  exercise  of  ordinary  care,  he  can  not  be  held  to  have 
assumed  the  risk.  That  Mortensen  was  negligent  can  not  be  success- 
fully questioned  on  this  record,  and  it  is  equally  plain  that  this  negli- 
gence on  his  part  not  only  served  to  mislead  plaintiff  but  caused  the 
accident  and  injury.  While  we  are  not  insensible  to  the  force  and  rea- 
sonableness of  defendant's  contention,  we  have  concluded  it  is  not  a 
case  which  calls  for  the  intervention  of  this  court  on  the  ground  that 
the  facts  do  not  support  the  verdict,  or  th,at  the  latter  is  so  manifestly 
against  the  truth  of  the  case  as  to  call  for  a  reversal  upon  that  ground. 

We  are  thus  brought  to  consider  the  remaining  assignments  of  error 
which  complain  of  errors  committed  upon  the  trial  of  such  a  nature 
as  to  interfere  with  a  just  result.  By  the  fifth  assignment  appellant 
complains  of  the  section  of  the  court's  main  charge  in  which  the  jury 
are  told,  among  other  things,  that  if  the  jur}'  believe  the  plaintiff  was 
injured  at  the  time  and  in  the  maimer  complained  of  in  plaintiff's  pe- 
tition, to  find  for  plaintiff.  The  objection  urged  is  that  it  is  error  to 
refer  the  jury  to  the  pleadings  for  the  issues  to  be  determined,  and 
further,  that  the  section  of  the  charge  in  question  tended  to  lead  the 
jury  to  believe  that  there  was  no  other  issue  to  be  determined  than 
whether  plaintiff  was  injured  at  the  time  and  in  the  manner  alleged. 
We  regard  this  objection  as  hypercritical.  The  section  of  the  charge 
should  not  be  considered  out  of  and  away  from  its  proper  context  and 
setting,  and  the  main  charge  and  special  charges  given,  read  as  a  whole, 
make  it  plain  that  the  jury  were  expected  to  consider  the  defenses  of 
defendant  in  the  light  of  the  explanatory  instructions  given  in  connec- 
tion therewith.  We  do  not  mean  to  be  understood  as  approving  the 
practice  of  referring  the  jury  to  the  pleadings  for  the  issues  to  be  deter- 
mined. We  simply  hold  that  the  charge,  considered  as  a  whole,  does 
not  do  this. 

The  seventh  assignment  assails  the  following  portion  of  the  court's 
charge:  "You  are  further  instructed  that  an  employe  of  a  railroad 
assumes  the  ordinary  and  reasonable  risks  of  his  employment,  and  it  is 
his  duty  to  comply  with  the  rules  of  the  company  in  running  its  trains.'* 

The  objection  urged  is  that  it  authorizes  the  jury  to  believe  the  plain- 
tiff was  justified  in  complying  with  the  rules  at  all  hazards,  and  that 
thus  the  defense  of  assumed  risk  is  eliminated.     It  is  much  more  prob- 
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able  that  the  sectioii  of  the  charge  complained  of  would  have  affected 
the  plaintiff  harmfully,  for  it  is  a  charge  that  to  comply  with  the  rules 
devolved  upon  him  absolutely,  which  is  not  the  law.  Failure  to  comply 
with  a  rule  is  not  negligence  per  se.  We  think  the  error  one  of  which 
the  defendant  can  not  be  heard  to  complain. 

By  the  eighth  assignment  the  following  portion  of  the  charge  is  com- 
plained of  as  upon  the  weight  of  the  evidence  in  that  it  assumes  that 
plaintiff  flagged  the  approaching  train: 

"If  you  believe  from  the  evidence  that  the  plaintiff^s  injury,  if  any, 
was  the  result  of  his  own  want  of  reasonable  care  and  diligence  at  the 
time  of  such  injury,  and  that  he  contributed  to  such  injury  in  whole 
or  in  part,  and  that  his  want  of  reasonable  diligence  in  flagging  the 
train  and  getting  on  the  caboose  just  before  and  at  the  time  of  the 
collision  was  a  proximate  cause  of  plaintiff^s  injury,  and  that  he  would 
not  have  been  injured,  except  by  his  own  negligent  act,  then  you  will 
find  for  the  defendant,  but  you  are  charged  in  this  connection,  if  the 
plaintiff  immediately  before  and  at  the  time  of  the  collision  (you  tak- 
ing into  consideration  all  ot  the  surroundings  and  circumstances)  acted 
in  a  reasonably  prudent  and  diligent  manner  in  flagging  the  train,  and 
in  getting  on  the  caboose  platform  in  furtherance  of  his  purpose  to  flag 
the  train,  and  with  a  reasonably  prudent  purpose  to  carry  out  and  com- 
ply with  the  rules  of  the  company  in  attempting  to  prevent  a  collision, 
then  his  so  acting  would  not  be  negligence  on  his  part;  notwithstand- 
ing such  acts  he  may  recover,  and  if  you  so  believe  you  will  find  for 
plaintiff  such  damages  as  he  suffered  as  heretofore  instructed.^' 

The  charge  complained  of  apparently  comes  within  the  principle  laid 
down  in  Eailway  v.  Williams,  40  Southwestern  Eeporter,  161 ;  Railway 
V.  Artuesy,  31  Southwestern  Eeporter,  319,  and  Railway  v.  White,  32 
Southwestern  Reporter,  322.  Standing  alone  it  is  subject  to  the  criti- 
cism directed  against  it.  It  is  worthy  of  note,  however,  that  in  all  the 
cases  cited  the  fact  apparently  assumed  as  proven  was  nowhere  else  sub- 
mitted. Smith's  case,  supra,  was  flagrant  in  this  respect.  But  in  the 
case  under  consideration  the  entire  charge  makes  it  perfectly  plain  that 
whether  plaintiff  flagged  the  train,  or  whether  his  story  of  the  trans- 
action was  true,  was  left  to  the  jury,  untrammeled  by  any  intimation 
from  the  court.  The  case  of  Railway  v.  Lemburg,  76  Texas,  61,  is 
directly  in  point,  and  upon  the  authority  of  that  case  we  hold  the  assign- 
ment untenable. 

It  is  insisted  that  the  court  erred  in  giving  to  the  jury  the  following 
section  of  his  charge:  'The  burden  of  proof  is  upon  the  defendant  to 
establish  its  plea  of  avoidance  set  up  in  its  answer  by  a  preponderance 
of  the  evidence.^' 

The  objection  urged  is  that  the  term  "plea  of  avoidance"  is  unintel- 
ligible to  the  lay  mind,  and  perhaps  led  the  jury  to  believe  that  the 
burden  of  proof  as  to  the  entire  case  was  on  the  defendant. 

It  is  plain  to  our  minds  that  the  error,  if  any,  was  negative,  so  far 
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as  the  objection  urged  is  eonoemed^  and  it  devolved  on  the  company  to 
amplify  and  explain  it  by  a  requested  charge,  if  it  cared  to  do  so. 

The  court  pennitted  plaintiff  to  testify  that  one  of  the  physicians 
who  testified  as  to  the  extent  of  his  injuries  examined  him,  looking  to 
a  settlement  with  the  company.  The  physician  himself  was  also  per- 
mitted to  state  over  objection  that  he  examined  plaintiff  as  a  representa- 
tive of  the  company  and  for  the  purpose  named.  Plaintiff  in  error 
complains  of  this  for  the  reason  that  the  willingness  of  the  company 
to  compromise,  or  any  steps  it  took  in  that  direction,  should  have  been 
kept  from  the  jury. 

The  proposition  contended  for  is  generally  sound,  but  it  was  clearly 
permissible  to  show  the  physician's  connection  with  the  company  for 
the  purpose  of  showing  his  bias,  and  to  this  end  the  testimony  was  care- 
fully limited  by  the  court.  No  specific  offer  of  the  company  was  al- 
lowed to  be  detailed,  and  indeed  it  does  not  clearly  appear  whether  the 
desire  for  a  settlement  was  evinced  by  the  plaintiff  or  defendant.  There 
was  no  error  in  the  action  of  the  court  complained  of. 

The  case  seems  to  have  been  fairly  and  correctly  tried,  and  we  do  not 
believe  we  should  interfere  with  the  verdict  on  the  facts.  It  is  unneces- 
sary to  notice  the  remaining  assignments  in  detail.  We  regard  them  as 
untenable.    The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


George  A.  Johnston  et  al.  v.  J.  E.  Arrendale. 

Decided  November  26,  1902. 

1.— Practice  in  Trial  Court— Ezceptiona-^axmless  Error. 

Where  the  matters  alleged  in  a  supplemental  petition  were  not  insisted 
on  at  the  trial,  and  did  not  form  any  basis  for  the  judgment  rendered,  the  action 
of  the  court  in  overruling  exceptions  to  such  pleading  could  not  have  been  to 
defendant's  prejudice. 

8. — Homestead— Prior  Liens. 

The  homestead  right  id  subject  to  prior  liens  existing  on  the  homestead 
property. 

8. — Same— Change  in  Form  of  Lien — ^Repurchase. 

Where  the  owner  of  a  homestead,  a  prior  lien  upon  which  has  gone  to  judg- 
ment, arranges  with  another  who  advances  the  money  to  discharge  the  debt  and 
certain  tax  liens,  buys  in  the  property  and  reconveys  it  to  such  owner,  taking 
his  note  secured  by  mortgage  on  the  property,  the  homestead  right  is  subordinate 
to  the  lien  so  created,  although  through  such  foreclosure  sale,  and  for  a  sum  less 
than  the  original  debt,  such  owner  secures  also  the  interest  of  a  co-owner  in  the 
property. 

Appeal  from  the  District  Court  of  Bexar  County.     Tried  below  before 
Hon.  S.  J.  Brooks. 

T.  F.  Shields  and  William  Aubrey,  for  appellant. 

Ball  &  Ingrum,  for  appellee. 
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NEILL,  Associate  Justice. — This  suit  was  brought  on  March  12, 
1902,  by  the  appellee,  J.  E.  Arrendale,  against  the  appellants,  George  Aj 
Johnston  and  his  wife,  Annie  C.  Johnston,  upon  a  certain  promissory 
note  executed  March  13, 1899,  by  appellant  George  A.  Johnston  to  W.  W. 
Sloan  for  the  sum  of  $2300  (which  note  will  be  more  fully  described  in 
our  conclusions  of  fact),  and  to  foreclose  a  vendor's  lien  expressed  in 
said  note,  and  a  mortgage  made  contemporaneously  with  it  to  better 
secure  the  payment  of  the  money,  upon  a  certain  lot  or  parcel  of  land 
situated  in  the  city  of  San  Antonio,  Texas,  which  land  will  be  more 
fully  described  in  our  findings  of  fact. 

The  defendants  answered  by  general  and  special  exceptions  to  the 
petition,  and  specially  plead  that  the  parcel  of  land,  upon  which  the 
foreclosure  of  the  alleged  liens  was  sought,  was,  at  and  long  prior  to 
the  time  the  note  and  mortgage  were  executed,  their  homestead;  that 
the  note  sued  on  was  given  by  G.  A.  Johnston  for  money  loaned  to  him 
by  the  plaintiff  through  his  agent,  A.  A.  Gray;  that  it  was  not  given  for 
the  purchase  money  of  the  property,  and  that  the  vendor's  lien  was 
expressed  therein,  and  the  mortgage  executed,  for  the  purpose  of  evading 
the  Constitution  and  laws  of  the  State  prohibiting  tiie  loan  of  money 
on  a  homestead. 

The  appellee,  by  a  supplemental  petition  in  reply  to  appellant's  plea 
of  homestead,  alleged  certain  facts  which  he  claimed  subrogated  him 
to  a  prior  vendor's  lien  which  he  claims  was  discharged  by  the  money 
evidenced  by  the  promissory  note  sued  on.  To  this  supplemental  peti- 
tion the  appellants  interposed  special  exceptions.  As  the  alleged  mat- 
ters of  subrogation  were  not  insisted  on  or  submitted  to  the  jury  on 
the  trial  of  the  case,  it  was  unnecessary  to  state  the  allegations  in  the 
pleading  or  exceptions  to  it. 

The  exceptions  to  appellee's  pleadings  having  been  overruled,  the  case 
was  tried  before  a  jury,  who  returned  a  verdict  in  favor  of  the  appellee 
for  $2460.71,  upon  which  the  judgment  appealed  from  was  entered. 

Conclusions  of  Fact — On  the  13th  day  of  March,  1899,  the  appellant 
Creorge  A.  Johnston  executed  and  delivered  to  W.  W.  Sloan  a  certain 
promissory  note  for  the  sum  of  $2300,  payable  three  years  after  date  to 
the  order  of  said  Sloan  in  United  States  gold  coin,  with  interest  at  the 
rate  of  8  per  cent  per  annum  from  date  until  paid,  interest  payable 
semiannually.  The  note  recites  that  it  was  given  in  part  payment  for 
a  certain  lot  or  parcel  of  land  opposite  the  United  States  arsenal  grounds 
in  San  Antonio,  Bexar  County,  Texas,  fronting  25  2-5  varas  on  the 
west  side  of  South  Flores  street,  and  running  back  between  parallel 
lines  to  San  Pedro  Creek  for  depth.  It  further  recites  that  said  prop- 
erty was  conveyed  by  Sloan  to  the  maker  of  the  note,  to  secure  the  pay- 
ment of  which  a  vendor's  lien  is  reserved  in  said  note  and  conveyance ; 
that  to  guarantee  the  payment  of  the  note,  George  A.  Johnston,  joined 
by  his  wife,  on  the  same  day  executed  a  deed  of  trust  to  A.  A.  Gray, 
trustee,  on  the  land  described.     In  the  note  is  stipulated  an  agreement 
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between  G.  A.  Johnston  and  W.  W.  Sloan  that  on  failure  to  pay  it  or 
any  installment  of  interest  thereon  when  due,  said  note  shall,  at  the 
election  of  the  holder  thereof,  mature.     It  further  provides  that  if  the 
note  is  placed  in  the  hands  of  an  attorney  for  collection,  or  if  collected 
by  suit,  then  an  attorney's  fee  of  10  per  cent  additional  shall  be  added 
to  the  full  amount  due  as  attome3r's  fees.     On  the  13th  day  of  March, 
1899,  contemporaneous  with  the  execution  of  said  note,  W.  W.  Sloan 
executed  to  G.  A.  Johnston  his  deed  of  that  date  conveying  the  property 
described  in  the  note.     The  deed  recites  a  consideration  of  $3000,  of 
which  $700  is  recited  as  paid  in  cash,  and  $2300  by  note,  which  is  the 
same  note  hereinbefore  described,  and  expressly  retains  a  vendor's  lien 
to  secure  its  payment.     At  the  same  time  the  deed  of  trust  recited  in  the 
note  was. executed  by  Geo.  A.  Johnston  and  his  wife  to  A.  A.  Gray,  as 
trustee,  to  better  secure  W.  W.  Sloan  in  the  payment  of  said  note.     It 
provides  that  upon  failure  of  G.  A.  Johnston  to  pay  the  taxes  on  the 
property,  or  to  keep  the  premises  insured,  the  owner  and  holder  of  the 
note  may  declare  the  same  due  and  payable.     The  note  was  assigned  by 
W.  W.  Sloan  by  indorsement,  without  recourse,  to  J.  R.  Arrendale.     To 
the  latter  was  also  assigned  by  Sloan  the  superior  title  to  said  property 
such  as  a  vendor  has  for  the  unpaid  purchase  money,  which  assignment 
refers  to  the  deed  of  conveyance  from  Sloan  to  Johnston  and  the  deed 
of  trust  made  by  Johnston  and  wife  hereinbefore  described,  as  well  as 
to  the  note.     The  appellant  failed  to  pay  the  installments  of  interest 
when  due  on  said  note.     He  also  failed  to  pay  the  taxes  upon  the  prop- 
erty, and  to  keep  the  premises  insured  for  which  the  note  was  given. 
On  account  of  such  failure  the  appellee,  who  was  the  owner  and  holder, 
elected  to  and  did  declare  the  note  mature  and  the  whole  amount  due, 
and  placed  the  note  in  the  hands  of  an  attorney  for  collection.    The 
amount  due  on  the  note,  principal  and  interest,  and  attorney's  fee, 
amounted  in  the  aggregate  to  $2460.70,  as  found  by  the  verdict    These 
are  the  immediate  and  undisputed  facts  upon  which  appellee's  action  is 
based  and  his  judgment  rests. 

The  facts  leading  to  the  execution  of  the  note  and  deed  of  trust  or 
mortgage  are  as  follows:  On  September  19,  1892,  Anna  Smith  sold 
the  property  in  controversy  to  appellant,  G.  A.  Johnston,  and  H.  M.  Car- 
roll, who  executed  to  her  their  joint  and  several  promissory  notes  for 
$2000  each,  which  expressly  retained  a  vendor's  lien  upon  the  property 
to  secure  their  payment.  Afterwards,  in  1894,  Johnston  and  Carroll 
partitioned  the  property  between  them — Johnston  taking  the  north  half 
and  Carroll  the  south  half.  There  was  a  dwelling  house  upon  the  prem- 
ises at  the  time  they  purchased  and  when  they  made  the  partition.  The 
family  of  each  resided  upon  his  portion  up  to  1898,  when  the  house 
was  destroyed  by  fire.  Prior  to  its  destruction  Hedwig  Schramm  be- 
came the  owner  of  the  two  promissory  notes,  and  after  the  property 
was  burned  brought  suit  on  them  against  Johnston  and  Carroll  for  a 
foreclosure  of  the  vendor's  lien  expressed,  and  obtained  judgment  against 
both  Johnston  and  Carroll  on  the  23d  day  of  January,  1899,  for  the 
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stun  of  $5820,  with  a  foreclosure  of  the  lien  as  it  existed  on  September 
9,  1892.  Pending  the  suit,  and  before  the  judgment  was  rendered, 
Johnston,  being  anxious  to  rebuild  on  the  lot,  agreed  with  the  attorney 
of  Schramm  to  pay  him  $2470.31  in  discharge  of  the  indebtedness  evi- 
denced by  said  notes  as  well  as  the  vendor^s  lien  on  the  property.  He, 
not  having  the  money  to  pay  the  amount  thus  agreed  upon,  and  to  dis- 
charge liens  for  taxes  due  upon  the  property,  arranged  with  A.  A.  Gray, 
as  agent  for  appellee,  to  borrow  $2000  for  the  purpose  of  appropriating 
it  towards  the  discharge  of  said  indebtedness  and  tax  liens.  In  order  to 
secure  the  money  and  enable  Johnston  to  acquire  Carroll's  half  of  the 
property,  it  was  agreed  that  the  suit  of  Schramm  on  said  vendor's  lien 
notes  should  go  to  judgment,  and  the  lien  foreclosed;  that  then  the 
property  should  be  sold  under  the  judgment,  and  bought  in  by  Arren- 
dale,  who  should  thereafter  reconvey  it  to  Johnston  and  take  his  note 
for  the  $2000  which  Arrendale  had  through  his  agent  agreed  to  let  him 
have,  reciting  that  it  was  a  part  of  the  purchase  money,  and  retaining 
a  vendor's  lien  to  secure  it.  After  the  judgment  of  foreclosure  was 
obtained  in  the  Schramm  suit,  it  was  assigned  under  this  arrangement 
by  Schramm  to  J.  R.  Arrendale,  and  on  February  2,  1899,  an  order  of 
sale  was  issued  thereon  and  the  property  advertised  for  sale.  But 
Arrendale  being  absent,  it  was  agreed  for  the  convenience  of  the  parties 
that  W.  W.  Sloan  should  buy  in  the  property,  instead  of  Arrendale,  and 
after  the  sheriff's  deed  was  made  to  him,  should  convey  it  to  Johnston, 
take  his  promissory  note  expressly  retaining  a  vendor's  lien  for  the 
purchase  money  for  said  sum  of  $2000,  and  then  assign  the  note  by 
indorsement  without  recourse  to  Arrendale,  as  well  as  a  deed  of  trust, 
which  was  agreed  to  be  taken  from  Johnston  and  wife  to  better  secure 
the  payment  of  said  note.  In  pursuance  of  this  agreement,  Sloan  bid 
in  the  property  at  $576  (which  was  not  paid  nor  intended  to  be  paid), 
and  received  a  sheriff's  deed  expressing  such  consideration  for  the  prop- 
erty, which  deed  recites  that  it  conveyed  all  the  interest  of  said  John- 
ston and  Carroll  as  it  existed  on  September  19,  1892.  Then  Sloan,  for 
the  purpose  of  carrying  out  the  agreement,  on  March  13,  1899,  executed 
a  deed  to  the  property  in  controversy  to  6.  A.  Johnston  for  a  recited  cash 
consideration,  as  well  as  in  consideration  of  the  note  for  $2300,  which 
is  the  basis  of  this  suit.  The  note,  by  mistake  or  inadvertence,  was 
made  for  $300  more  than  Gray,  as  Arrendale's  agent,  agreed  to  let  John- 
ston have,  and  this  excess  of  $300  was  immediately  after  its  execution 
credited  upon  the  note.  The  $2000  was  paid  by  Arrendale,  and  was 
appropriated  towards  the  discharge  of  the  $2470.31  which  Schramm's 
attorney  agreed  to  take  in  settlement  of  the  indebtedness  evidenced  by 
the  vendor's  lien  notes  made  by  Johnston  and  Carroll  to  Anna  Smith, 
as  well  as  to  discharge  the  taxes  due,  which  were  liens  upon  the  property. 
While  there  is  some  difference  in  the  testimony  as  to  the  details  of 
this  arrangement  made  between  Johnston  and  appellee's  agent,  the 
uncontroverted  evidence  shows  that  it  was  in  substance  as  shown  by 
these  findings ;  and  was  performed  in  good  faith  by  the  app^ellee.     After 
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Johnston,  by  virtue  of  his  deed  from  Sloan,  acquired  title  to  the  prop- 
erty, including  Carroll's  prior  interest,  he  rebuilt  upon  it  and  has 
occupied  it  with  his  family  as  a  homestead  ever  since.  Carroll  has 
never  since  it  was  purchased  under  the  order  of  sale  by  Sloan  asserted 
or  claimed  any  interest  in  the  property.  Ever  since  that  time  the 
Schramm  judgment  and  the  notes  upon  which  it  was  based  have  been 
regarded  and  treated  by  all  parties  as  satisfied  and  discharged. 

Conclusions  of  Ijaw. — As  the  matters  plead  by  appellee  in  his  supple- 
mental petition  were  not  insisted  upon  by  him  in  the  trial,  nor  sub- 
mitted to  the  jury,  nor  enter  into  or  from  any  basis  for  the  judgment 
to  rest  upon,  it  is  unnecessary  for  this  court  to  consider  further  those 
assignments  of  error  which  are  directed  against  the  action  of  the  trial 
court  in  overruling  appellant's  exceptions  to  such  petition,  for  it  is 
apparent  they  could  not  have  been  prejudiced  by  it. 

2.  Appellants'  fourth  and  tenth  assignments  of  error  are  predicated 
upon  an  error  in  the  transcript  of  the.  record  as  first  transmitted  to  this 
court,  which  was  corrected  in  the  court  below,  and  its  record  showing 
such  error  brought  up  by  a  writ  of  certiorari  issued  from  this  court. 
The  correction  showing  the  record  as  it  was  really  made  relieves  it  of 
the  errors  indicated  by  these  assignments. 

3.  As  early  as  1851  it  was  decided  by  the  Supreme  Court  that  all 
liens  acquired  before  the  homestead  has  been  established  must  be  raised, 
or  it  will  be  subject  to  a  forced  sale  for  the  satisfaction  of  such  liens. 
Farmer  v.  Simpson,  6  Texas,  303.  In  fact,  ever  since  the  creation  of 
homestead  rights  by  the  laws  of  the  Republic  and  Constitution  of  the 
State  of  Texas,  such  rights  have  been  held  in  subordination  to  liens 
existing  prior  to  the  time  such  rights  attached. 

In  White  v.  Sheppard,  16  Texas,  172,  Chief  Justice  Hemphill,  speak- 
ing for  the  court,  says :  "A  question  has  been  raised  in  this  case  rela- 
tive to  the  power  of  the  husband  to  dispose  of  his  homestead  without  his 
wife's  consent.  This  restriction  applies  where  the  husband  has  acquired 
full  property  in  the  land,  and  not  where  it  is  charged  with  preceding 
equities  or  incumbrances.  These  must  be  discharged,  and  they  have 
precedence  over  the  rights  of  the  homestead  privilege ;  and  the  right  of 
a  husband  to  make  arrangements  in  relation  to  these  incumbrances,  or 
to  renounce  lands  thus  burdened  or  subject  to  conditions  and  contin- 
gencies, could  not  be  questioned  by  the  wife,  in  virtue  of  her  remote 
right  which  might  arise  if  the  incumbrance  or  condition  were  ever  dis- 
charged or  removed,  unless  in  cases  where  the  husband  is  squandering 
the  property,  with  the  fraudulent  design  of  depriving  his  wife  of  the 
homestead."  This  opinion  has  often  been  reaffirmed  by  the  Supreme 
Court,  some  of  the  opinions  reiterating  the  very  language  quoted. 
Mabry  v.  Harrison,  44  Texas,  294;  Clements  v.  Lacy,  51  Texas,  160 
De  Bruhl  v.  Maas,  54  Texas,  474 ;  Dillon  v.  Kauffman,  58  Texas,  707 
Brooks  V.  Young,  60  Texas,  36;  Wheatley  v.  Griffin,  60  Texas,  212 
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Morris  v.  Geisecke,  60  Texas,  635;  Hicks  v.  Morris,  57  Texas,  662; 
McDougal  V.  Bradford,  80  Texas,  566. 

In  Hicks  V.  Morris,  supra,  it  is  said:  "The  homestead  being  thus 
incumbered  and  endangered,  it  was  competent  for  Morris  and  his  wife 
to  substitute  a  new  incumbrance  for  the  old  one.  The  constitutional 
prohibition  of  a  forced  sale  of  the  homestead  was  designed  to  protect 
it,  not  to  compel  a  sacrifice.  A  sacrifice  might  be  the  result  if,  when 
the  homestead  is  about  to  be  subjected  to  a  valid  lien,  the  husband  and 
wife  could  not  utilize  the  homestead  as  a  security  by  means  of  which  to 
raise  money  to  pay  off  the  old  incumbrance." 

It  can  not  be  doubted,  in  view  of  the  principles  of  law  announced  in 
the  cases  cited,  that  Johnston  had  a  right  to  make  the  arrangement  he 
did  with  the  appellee  to  discharge  the  land  of  the  vendor's  lien  notes 
held  by  Schramm;  and  when  it  is  considered  that  only  half  of  the  lot 
was  his,  and  that  by  the  agreement  he  acquired  Carroll's  title  to  the 
other  half,  he  nor  his  wife  should  be  heard  to  complain  (if  they  other- 
wise could)  that  under  the  arrangement  a  part  of  the  money  he  obtained 
from  the  appellee  by  virtue  of  it  went  towards  the  discharge  of  valid 
tax  liens,  superior  to  his  homestead  rights,  against  the  property.  Astu- 
gueville  v.  Loustanau,  61  Texas,  233. 

After  the  arrangement  was  made  and  carried  out  by  virtue  of  which 
he  obtained  the  money  from  the  appellee,  a  prior  lien  against  his  prop- 
erty for  more  than  double  the  amount  he  had  to  pay  was  wiped  out,  and 
he  had  twice  as  much  property  as  he  had  before.  Still  he  don't  want 
to  pay  the  money  by  which  he  obtained  these  benefits.  Hfe  and  every 
one  acquainted  with  the  facts  in  this  case  knows  that  it  is  nothing  but 
right  that  he  should  pay  it ;  and  as  there  is  no  error  in  the  record  which 
would  warrant  this  court  in  reversing  the  judgment  of  the  District 
Court,  which  is  deemed  righteous,  it  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


A.  Wettermark  &  Son  v.  Geo.  M.  Burton. 

Decided  November  26,  1902. 

Note — Action  Upon — Substituted  Agreement  Discharging— Venue. 

Where  the  firm  note  of  B.  &  C.  was  made  payable  in  N.  County,  and  on 
dissolution  of  the  firm  B.  assumed  its  payment,  and  the  payees  agreed  to  release 
C,  and  charged  B.  on  their  books  with  the  amount  remaining  unpaid,  and  when 
B.  asked  for  the  note,  to  use  in  a  suit  to  show  tliat  he  had  paid  the  firm  debts, 
they  marked  it  "paid"  and  delivered  it  to  him,  the  note  was  thereby  discharged, 
and  for  the  balance  remaining  due  there  was  no  promise  in  writing  to  pay  in 
N.  Coimty. 

Appeal  from  the  District  Court  of  Nacogdoches  County.    Tried  below 
before  Hon.  Tom  C.  Davis. 
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Blount  dc  Qarrison,  for  appellants. 
Minis  &  King,  \N,  R.  Anderson,  and  J.  0.  Woolworth,  for  appellee. 

GARRETT,  Chief  Justice. — This  was  an  action  of  debt  brought  by 
A.  Wettermark  &  Son  against  Geo.  M.  Burton.  The  defendant  pleaded 
to  the  venue  both  by  demurrer  to  the  petition  and  a  plea  in  bar.  A 
jury  was  waived  and  the  plea  was  submitted  to  the  court,  who  heard  the 
evidence,  sustained  the  plea,  and  dismissed  the  suit.  The  cause  of 
action  as  alleged  in  the  petition  is  upon  a  note  for  the  sum  of  $3000, 
executed  to  the  plaintiff  by  the  defendant  Burton  and  one  McNeil 
Chapman,  dated  March  7,  1900,  and  due  and  payable  in  the  town  of 
Nacogdoches  on  January  7,  1901,  with  interest  at  the  rate  of  10  per 
cent  per  annum  and  10  per  cent  additional  as  attorney's  fees  if  placed 
in  the  hands  of  an  attorney  for  collection.  A  credit  was  allowed  of 
date  October  24,  1900,  for  $1349.95.  Plaintiffs  further  allege  that  on 
or  about  August  24,  1900,  the  defendant  Burton  assumed  and  obligated 
himself  to  pay  plaintiffs  the  balance  of  said  note,  and  that  by  reason  of 
the  promise  plaintiffs  released  Chapman  from  any  further  liability 
thereon,  and  agreed  with  the  said  Burton  to  surrender  him  said  note 
upon  his  promise  to  sign  a  new  note;  that  plaintiffiB  surrendered  said 
note  to  Burton,  but  that  \\e  had  refused  to  execute  a  new  note  and  re- 
tained the  note  that  had  been  surrendered  to  him,  which  he  was  notified 
to  produce. 

In  his  pl'qa  of  privilege  the  defendant  denied  that  he  had  agreed  to 
execute  a  new  note,  and  charged  that  the  allegation  was  made  for  the 
fraudulent  purpose  of  obtaining  jurisdiction  to  sue  him  in  the  county 
of  Nacogdoches.  He  alleged  that  he  and  Chapman  had  executed  to  the 
plaintiffs  three  notes,  including  the  one  mentioned  in  the  petition,  but 
that  they  had  been  charged  on  the  books  of  plaintiffs  to  the  account  of 
the  defendant,  and  been  canceled  and  delivered  to  him  by  the  plaintiffs, 
He  negatived  the  existence  of  any  other  supposable  fact  that  would  give 
the  court  jurisdiction  over  his  person. 

It  was  shown  by  the  evidence  that  Chapman  &  Burton  were  partners 
in  business  at  Nacogdoches,  and  that  they  had  executed  three  notes, 
including  the  one  for  $3000  described  in  the  petition,  payable  to  A. 
Wettermark  &  Son,  aggregating  $6143.30,  in  August,  1900,  when  the 
firm  dissolved.  In  the  agreement  of  dissolution  Burton  assumed  the 
entire  indebtedness  of  the  firm,  and  plaintiffs  agreed  to  release  Chap- 
man from  any  further  liability  on  the  notes,  and  charged  them  to  the 
individual  account  of  Burton  on  their  books.  There  were  payments 
made  by  Burton  during  October,  November,  and  December,  1900,  which 
reduced  his  account  to  about  $1600.  The  notes  were  not  at  once  deliv- 
ered to  Burton,  but  afterwards  when  he  desired  to  use  them  as  evidence 
in  a  suit  against  Chapman  in  the  Federal  court  at  Tyler  to  show  that 
the  firm  of  Chapman  &  Burton  owed  A.  Wettermark  &  Son  nothing,  the 
plaintiffs,  about  January   1,   1901,   indorsed  them  "paid  by  Geo.  M. 
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Burton  (signed)  A.  Wettermark  &  Son,"  and  delivered  them  to  him. 
When  produced  the  notes  were  cut  and  mutilated  and  no  credits  had 
been  indorsed  thereon.  B.  S.  Wettermark  testified  that  when  he  sur- 
rendered the  notes  to  Burton  no  consideration  passed,  and  Burton  still 
owed  him  the  amount  as  sued  on;  that  they  merely  marked  the  notes 
"paid"  for  the  convenience  of  Burton,  and  charged  them  on  the  account 
as  a  mere  matter  of  record  to  keep  the  amount  of  the  notes,  when  due, 
etc.     Defendant  was  a  resident  of  Panola  County. 

It  is  a  general  principle  of  law  that  one  simple  executory  contract 
does  not  extinguish  another  for  which  it  is  substituted.  2  Dan.  Neg. 
Inst.,  sec.  1260;  Graves  v.  Allen,  66  Texas,  589.  But  the  intention  of 
the  parties  will  control,  and  if  it  appear  that  the  parties  intended  to 
cancel  and  discharge  the  debt  by  the  new  form  of  security  it  will  operate 
as  a  complete  merger.  2  Dan.  Neg.  Inst.,  sec.  1259  et  seq.;  McGuire 
v.  Bidwell,  64  Texas,  45;  4  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  503; 
Railway  v.  Harriett,  80  Texas,  73.  From  the  evidence  in  this  case  it 
appears  that  there  was  an  agreement  by  the  plaintiffs  to  release  Chap- 
man from  further  liability  on  the  notes,  and  to  charge  them  to  the 
individual  account  of  the  defendant.  It  was  also  the  purpose  of  the 
parties  that  the  canceled  notes  should  be  evidence  of  the  payment  of  the 
debt  owed  by  Chapman  &  Burton  to  A.  Wettermark  &  Son  in  a  suit  in 
the  Federal  Court  at  Tyler.  When  produced  they  were  marked  "paid," 
were  cut  and  mutilated,  and  did  not  have  indorsed  thereon  the  credits 
that  appeared  on  the  defendant's  account.  The  evidence  fully  supports 
the  finding  of  the  trial  court  that  it  was  the  intention  of  the  parties 
that  the  notes  should  be  discharged  by  the  parol  promise  of  the  defend- 
ant. By  the  discharge  of  the  notes,  although  a  balance  of  the  debt  re- 
mained unpaid,  there  was  no  promise  in  writing  remaining  to  pay  the 
same  in  Nacogdoches  County.  The  judgment  of  the  court  below  will 
be  affirmed. 

Aflirmed, 


W.  E.  LuTER  V.  E.  J.  Hutchinson. 

Decided  November  26,  1902. 

1. — ^Limitations— Personal  -Property— Fraud— Equity. 

Although  our  statute  requiring  actions  for  personal  property  to  be  brought 
within  two  years  contains  no  provision  relieving  against  fraud  if  proceedings 
are  brought  within  a  reasonable  time  after  its  discovery,  yet  the  courts  will 
relieve  against  fraud  upon  equitable  grounds  where  proper  diligence  has  been 
used  to  discover  the  fraud.    Rev.  Stats.,  art.  3354. 

2.— Same— Pleading— Diligence. 

In  such  case  the  party  seeking  to  avoid  the  statute  must  plead  fully  the 
facts  bringing  him  within  the  exception,  showing  the  means  of  concealment 
used  by  the  adverse  party,  his  own  diligence  in  discovering  the  fraud,  and  that 
it  could  not  reasonably  have  been  discovered  earlier,  and  his  proof  must  cor- 
respond with  such  allegations. 

3. — Same — Good  Faith— Connecting  Possession. 

Where  one  has  had  possession  of  personal  property  for  two  years,  his  own 
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good  faith  will  be  the  test,  but  where  he  relies  upon  the  possession  of  a  vendor 
to  support  his  title,  then  the  bona  fides  of  such  vendor,  as  well  as  his  own,  must 
be  shown. 

4. — Same— Possession  of  Thief  as  Fraud. 

As  long  as  a  stolen  horse  is  in  the  possession  of  the  thief  the  statute  does 
not  begin  to  run,  but  as  soon  as  the  animal  passes  into  the  hands  of  an  inno- 
cent purchaser  who  openly  uses  it,  the  statute  is  put  in  motion. 

5. — Same — ^Fact  Case — Diligence  Wanting. 

See  facts  under  which  it  is  held  that  the  owner  of  a  stolen  horse  was  not 
entitled  to  recover  it  from  an  innocent  purchaser  after  two  years  because  of 
want  of  diligence. 

Appeal  from  the  County  Court  of  Bexar  County.  Tried  below  before 
Hon.  R.  B.  Green. 

Earl  Scott,  for  appellant. 

Chds.  H.  Bertrand,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellee,  and 
is  a  contest  over  the  title  to  a  certain  mare  in  the  possession  of  appel- 
lant. The  cause  was  tried  by  jury  and  resulted^  in  a  verdict  and  judg- 
ment for  appellee. 

Appellant  claimed  title  to  the  animal  by  purchase  from  J.  P.  Van 
Aiken,  and  interposed  the  plea  of  limitation  of  two  years,  ^o  meet  the 
plea  of  limitation  appellee  filed  the  following  plea:  "Plaintiff  denies 
all  and  singular  the  allegations  in  defendant's  second  amended  original 
answer,  and  says  in  answer  thereto  that  the  statute  of  limitation  of  two 
years  set  up  by  defendant  can  not  avail  him  for  this :  the  defendant  and 
those  under  whom  he  claims  are  not  good  faith  purchasers  for  value,  the 
property  sued  on  was  stolen  from  plaintiff,  and  they  knew  it  When 
they  purchased,  and  they  fraudulently  concealed  said  animal,  and  did 
not  make  use  of  her  in  the  open  and  notorious  manner  which  would 
give  them  tlie  right  to  claim  notorious,  exclusive,  and  adverse  posses- 
sion." It  will  be  noted  that  there  are  no  allegations  as  to  the  means  of 
concealment  used  by  appellant  and  his  vendors,  nor  is  it  alleged  that 
appellee  could  not,  by  the  use  of  reasonable  diligence,  have  discovered 
his  cause  of  action  before  he  instituted  it,  nor  are  the  facts  showing 
diligence  in  the  discovery  of  the  fraud  set  out.    * 

The  statute  provides  that  actions  for  the  conversion  of  personal  prop- 
erty shall  be  barred  in  two  years,  and  there  is  no  statutory  provision  in 
Texas  relieving  against  fraud  if  proceedings  are  brought  within  a 
reasonable  time  after  its  discovery.  In  many  of  the  States  such  ca^^es 
are  provided  for  by  statute,  and  in  others  the  rule  of  suspending  the 
statute  on  account  of  fraud  has  been  ingrafted  upon  the  statute  through 
judicial  interpretation.  In  Texas,  law  and  equity  being  blended,  the 
rule  made  by  the  courts  may  be  justified  on  the  ground,  not  that  it  is 
within  the  power  of  courts  to  ingraft  such  an  exception  on  the  statute, 
but   that   independently   of  the  statute   courts  of   equity  will   relieve 
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against  fraud  where  proper  diligence  has  been  used  in  discovering  it 
and  suit  instituted  in  a  reasonable  time  after  such  discovery.  Munson 
V.  Hallowell,  26  Texas,  475. 

Whether  the  exception  is  one  arising  from  a  provision  of  the  law, 
judicial  interpretation,  or  by  the  rules  of  equity,  it  is  always  the  rule 
that  in  order  to  obtain  the  benefits  of  its  provisions  the  facts  must  be 
fully  stated  that  bring  the  party  seeking  to  avoid  the  statute  within  the 
terms  of  the  exception.  Bremond  v.  McLean,  45  Texas,  10;  Kansome 
V.  Bearden,  50  Texas,  128;  Kuhlman  v.  Naker,  60  Texas,  636;  Alston 
V.  Richardson,  51  Texas,  6;  Kennedy  v.  Baker,  59  Texas,  150;  Cooper 
V.  Lee,  75  Texas,  114. 

If  a  party  has  held  possession  of  personal  property  a  sufficient  length 
of  time  to  perfect  a  title  by  limitations,  his  good  faith  alone  will  be  the 
test ;  but  if  he  relies  upon  the  possession  of  a  vendor  to  support  his  title, 
then  the  bona  fides  of  such  vendor,  as  well  as  his  own,  must  appear  from 
the  facts.  Under  the  facts  in  this  case  if  appellant  in  good  faith  pur- 
chased the  mare  from  Van  Aiken,  who  was  the  purchaser  from  some  one 
else  in  good  faith,  their  bona  fides  coupled  with  the  open  use  of  the  ani- 
mal for  two  years  perfected  the  title  to  the  animal  in  appellant,  regard- 
less of  how  the  property  m^y  have  been  acquired  from  appellee.  The 
uncontroverted  proof  showed  good  faith  on  the  part  of  appellant  and 
Van  Aiken,  and  the  fact  that  Joseph  Rohmer,  a  remote  vendor,  may 
have  fraudulently  acquired  possession  of  the  mare,  can  in  no  manner 
aflfect  the  title  held  by  appellant. 

We  fail  to  discover  a  single  circumstance  tending  to  establish  any 
knowledge  upon  the  part  of  Van  Aiken  or  appellant  of  any  defect  in  the 
title  to  the  mare,  or  that  showed  any  desire  or  attempt  upon  the  part  of 
either  to  conceal  his  possession  of  the  animal.  Each  of  them  testified 
that  he  had  not  only  used  the  mare  openly  in  the  city  of  San  Antonio, 
but  time  and  again  in  the  very  presence  of  appellee.  This  use  of  the 
animal  had  continued  for  more  than  two  years  before  the  institution  of 
this  suit.  That  appellant  was  cognizant  of  the  fact  that  Van  Aiken  had 
the  mare  is  apparent  from  the  fact  that  he  made  an  effort  to  purchase 
her  from  him.  Not  only  the  facts  show  a  bona  fide  open  possession  of 
the  mare  for  more  than  two  years,  upon  the  part  of  appellant  and  his 
immediate  vendee,  but  it  discloses  an  utter  lack  of  diligence  on  the  part 
of  appellee  to  discover  the  animal.  With  the  least  amount  of  diligence 
or  circumspection,  it  would  seem  that  an  owner  would  recognize  an  ani- 
mal belonging  to  him  which  was  used  for  years  all  about  him. 
^  As  long  as  the  mare  was  in  the  possession  of  a  person  who  had  stolen 
her,  if  she  was  stolen,  or  in  the  possession  of  one  who  was  charged  with 
knowledge  of  the  theft,  the  statute  would  not  begin  to  ruUj'llut  the 
moment  she  passed  into  the  hands  of  an  innocent  purchaser  who  openly 
used  her,  the  statute  was  put  in  motion  and  could  only  be  stopped  by 
the  institution  of  a  suit.  It  follows  that  the  rule  invoked  from  Wood 
on  Limitations,  by  appellee,  as  to  the  statute  not  beginning  to  nm  as 
Vol.  30  Civil— 33. 
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to  stolen  property  until  demand  is  made  for  the  possession,  can  have  no 
application.  If  it  be  true  that  in  the  eyes  of  the  law  the  possession  of 
property  by  a  thief  is  the  possession  of  the  owner,  the  possession  is  inter- 
rupted the  moment  the  property  passes  into  the  possession  of  an  inno- 
cent purchaser. 

We  conclude  that  the  verdict  is  not  supported  by  the  facts,  and  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

The  language  of  article  3354  is  broad  enough  to  cover  every  detention 
or  conversion  of  personal  property,  and  it  has  been  held  by  the  Supreme 
Court  of  Texas  that  "there  is  no  exception  in  it,  as  to  the  circumstances 
under  which  the  possession  was  acquired.  The  only  essential  ingredient 
is  that  it  is  adverse  to  the  title  sued  on.  And  if  it  is  adverse,  it  would 
be  defeating  the  intent  of  the  statute,  to  permit  an  inquiry  into  the 
legality  of  its  origin.  If  that  possession  has  been  adverse  for  two  years 
preceding  the  commencement  of  the  suit,  it  is  a  bar.^'  Thomas  v.  Greer, 
6  Texas,  372;  McDonald  v.  McGuire,  8  Texas,  361;  Winbum  v.  Coch* 
ran,  9  Texas,  123.  We  have  not  gone  to  that  extent  in  the  opinion  in 
this  case. 

In  the  case  of  Munson  v.  Hallowell,  26  Texas,  476,  the  principles  of 
law  applicable  to  cases  of  this  character  are  thoroughly  discussed  and 
the  opinion  of  this  court  fully  sustained.  See  also  Huntsman  v.  Jar- 
vin,  17  Texas,  161. 

In  the  case  of  Hull  v.  Davidson,  6  Texas  Civil  Appeals,  588,  it  was 
said :  "The  charge  of  the  court,  as  we  read  it,  was  so  framed  as  to  in- 
struct the  jury,  in  effect,  that  if  the  mare  in  the  first  instance  was  stolen, 
the  defendant's  plea  of  limitation,  or  his  title  dependent  thereon,  was 
tainted,  though  he  and  his  vendors  had  held  the  animal  in  good  faith 
for  a  period  of  more  than  two  years  before  the  bringing  of  the  suit. 
This  instruction  we  hold  to  be  erroneous." 

It  follows,  if  the  mare  was  stolen,  that  the  absence  of  guilty  knowl- 
edge on  the  part  of  appellant  and  his  vendor  made  them  purchasers  in 
good  faith,  and  if  they  knew  nothing  of  the  theft  there  could  have  been 
no  fraudulent  concealment  of  plaintiff's  cause  of  action  by  either  of 
them.  And  in  fact  there  was  no  concealment,  but  the  animal  was  used 
openly  under  the  very  eyes  of  appellant  without  any  attempt  to  disguise 
her  in  any  manner. 

The  motion  is  overruled. 

Overruled, 
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E.  A.  T.  Wickes-Nease  v.  6.  Graham  Watts. 

Decided  November  26,  1902. 

1.—-Phy8ician»— Recovery  for  Services— Record  of  Certificate  of  Qualification. 

Where  a  physician,  in  1882,  duly  obtained  his  certificatie  of  qualifications 
and  had  it  recorded  in  the  proper  county  clerk's  office,  as  required  by  the  stat- 
ute then  in  force,  but  failed  to  afterwards  have  it  recorded  in  the  district  clerk's 
office,  as  required  by  the  amendment  of  1887  (Acts  Twentieth  Legislature,  page 
35),  he  could  not  recover  for  professional  services  rendered  in  May,  1901,  since 
article  440  of  the  Penal  Code  makes  it  a  penal  offense  for  a  physician  to  prac- 
tice medicine  for  pay  without  having  his  certificate  recorded  in  the  office  of  the 
district  clerk. 

'  2. — Same— Exempting  Clanse  in  Act  of  1901. 

Plaintiff's  case  was  not  saved  by  virtue  of  the  clause  in  the  Act  of  Feb- 
ruary 22,  1901,  relative  to  the  practice  of  medicine,  which  exempted  physicians 
who  had  been  practicing  five  years  from  the  requirement  of  filing  a  certificate, 
as  that  act,  although  containing  an  emergency  clause,  did  not  take  effect  until 
ninety  days  after  the  adjournment  of  the  Legislature. 

8.— Constitutional  Law— Act  of  Legislature— Time  of  Taking  Effect— Emergency 
Clause. 
Where  an  emergency  clause  to  an  act  of  the  Legislature  recites  an  impera- 
tive public  necessity  and  suspends  the  constitutional  rule  requiring  bills  to  be 
read  on  three  several  days,  but  does  not  direct  when  the  act  shall  take  effect, 
it  does  not  take  effect  until  ninety  days  after  adjournment  of  the  session,  since 
such  direction  is  necessary  to  relieve  it  from  the  operation  of  the  constitutional 
provision  regulating  the  time  when  legislative  acts  shall  go  into  effect.  Const., 
art.  3,  sec.  39. 

Appeal  from  the  County  Court  of  Bexar  County.  Tried  below  before 
Hon.  Kobt.  B.  Green. 

Geo.  G.  Altgelt,  for  appellant. 

C.  K.  Brenneman,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellee 
to  recover  an  alleged  balance  of  $574.50,  which  he  claims  is  due  him 
for  professional  services  rendered  by  him,  as  a  physician  and  surgeon, 
to  appellant  under  a  contract  with  her  therefor  made  between  them  in 
the  city  of  San  Antonio,  Texas. 

In  his  petition  the  appellee  alleged :  "That  on  the  31st  day  of  July, 
1882,  plaintiff,  having  first  obtained  a  certificate  of  qualification  there- 
for from  the  duly  authorized  board  of  medical  examiners  appointed  by 
the  District  Court  of  Bexar  County,  Texas,  Twenty-second  Judicial  Dis- 
trict, caused  the  same  to  be  filed  and  recorded  in  the  office  of  the  clerk 
of  the  County  Court  of  Bexar  County,  Texas,  in  volume  1,  on  page  12, 
of  the  records  of  physicians*  certificates,  as  required  by  the  Revised  Stat- 
utes of  Texas,  1879,  the  law  then  in  force,  and  by  reason  thereof  plain- 
tiff became  and  was  entitled  to  practice  medicine  and  surgery  in  all 
their  branches  and  departments,  in  said  Bexar  County,  Texas,  and  from 
that  time  forth  continuously  to  the  present  time,  the  plaintiff  has  been 
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lawfully  engaged  in  practicing  medicine  and  surgery  in  the  city  of  San 
Antonio,  county  of  Bexar,  and  State  of  Texas/' 

Appellants  answer  contains  a  general  demurrer,  and  the  following 
special  exception :  "It  does  not  appear  from  said  petition  that  plaintiff, 
at  the  time  of  rendering  the  alleged  services  to  defendant,  was  duly  au- 
thorized and  qualified  to  practice  medicine  and  surgery  in  the  State  of 
Texas,  and  that  he  had  qualified  by  causing  his  certificate  of  qualifica- 
tion or  diploma  to  be  registered  and  recorded  in  the  office  of  the  District 
Court  of  Bexar  County,  Texas,  where  he  resides;''  and,  after  a  general 
denial,  the  following  special  plea :  "Defendants  say  that  plaintiff  ought 
»  not  to  have  maintained  his  suit  against  these  defendants,  because  they 
say  that  at  the  time  of  the  rendition  of  said  supposed  services  plaintiff 
had  not  first  filed  with  the  clerk  of  the  District  Court  of  Bexar  County, 
where  he  resided  and  yet  resides,  a  certificate  from  some  authorized 
board  of  medical  examiners,  or  a  diploma  from  some  accredited  medical 
college,  and  had  not  first  obtained  such  certificate  of  qualification.  That 
plaintiff  was  not  regularly  engaged  in  the  general  practice  of  medicine 
in  any  of  its  branches  or  departments  in  this  State  for  five  consecutive 
years  from  January  1,  1875,  and  had  not  legally  qualified  himself  for 
the  practice  of  medicine  under  the  provisions  of  an  act  entitled  *An  act 
to  regulate  the  practice  of  medicine,'  passed  May  16,  1873." 

The  exceptions  to  plaintiff's  petition  were  overruled,  and  the  case  tried 
before  a  jury,  which  resulted  in  a  judgment  in  favor  of  plaintiff. 

The  undisputed  evidence  shows  (1)  that  the  appellee  has  been  con- 
stantly engaged  in  the  practice  of  medicine  and  surgery  in  the  county  of 
Bexar,  State  of  Texas,  for  the  last  twenty  years;  (2)  that  on  the  20th, 
2  2d,  and  27th  of  July,  1882,  he  was  examined  by  and  obtained  from  the 
board  of  medical  examiners  of  the  Twenty-second  judicial  district  of 
the  State  of  Texas  a  certificate  to  the  effect  that  he  was  thoroughly  quali- 
fied in  all  its  branches  to  practice  his  profession,  which  certificate  was 
duly  recorded  on  the  31st  day  of  said  month  in  the  office  of  the  county 
clerk  of  Bexar  County,  Texas;  (3)  that  said  certificate,  nor  any  other 
entitling  him  to  practice  medicine,  has  ever  been  filed  or  recorded  in  the 
office  of  the  clerk  of  the  district  court  of  said  county;  (4)  that  the  med- 
ical services,  the  value  of  which  are  sued  for,  were  rendered  in  the  month 
of  May,  1901,  under  a  special  contract  with  the  appellant,  and,  though 
limited  by  the  contract  to  $1000,  were  reasonably  worth  $3000. 

It  is  contended  by  appellant  in  her  assignments  of  error  that  neither 
appellee's  petition  nor  the  facts  proven  entitled  him'  to  recover.  The 
general  rule  is,  that  any  act  which  is  forbidden  either  by  the  common 
or  statutory  law,  whether  it  is  malum  in  se  or  merely  malum  prohibitum ; 
whether  indictable,  or  only  subject  to  a  penalty  or  forfeiture;  or  how- 
ever otherwise  prohibited  by  statute  or  the  common  law,  can  not  be  the 
foundation  of  a  valid  contract.  Bish.  Cont.,  sees.  470,  471.  The  test 
whether  unlicensed  persons  may  recover  for  services  rendered  may  gen- 
erally be  stated  to  turn  upon  the  question  whether  the  statute  or  ordi- 
nance is  prohibitory  or  for  revenue.     Benj.  Sales,  61st  Am.  ed.,  sees. 
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30-38.  If  the  prohibition  is  express,  there  is  an  end  of  the  question. 
Smith  V.  Robertson,  45  L.  R.  A.,  510. 

Article  3635,  Revised  Statutes  of  1879,  provided  that  the  certificate 
of  the  board  of  medical  examiners  as  to  the  qualifications  of  applicants 
to  practice  medicine  should  be  filed  and  recorded  in  the  oflBce  of  the 
county  clerk  of  the  county  court  in  which  the  practitioner  resided.  By 
the  Act  of  March  23,  1887  (Twentieth  Legislature,  page  35),  this  ar- 
ticle was  amended  by  providing  that  before  the  person  to  whom  such 
certificate  was  granted  is  entitled  to  practice  by  virtue  thereof  such  cer- 
tificate should  be  recorded  in  the  office  of  the  district  clerk  of  the  county 
in  which  the  practitioner  resides  or  sojourns.  Art.  3787,  Rev.  Stats., 
1879.  Article  440  of  the  Penal  Code,  contained  in  Revised  Statutes  of 
1895,  is  as  follows :  "If  any  person  shall  hereafter  engage  in  the  prac- 
tice of  medicine  in  any  of  its  branches  or  departments  for  pay,  or  as  a 
regular  practitioner,  without  having  first  filed  for  record  with  the  clerk 
of  the  district  court  in  the  county  in  which  such  person  may  reside  or 
sojourn,  a  certificate  from  some  authorized  board  of  medical  examiners, 
t)r  a  diploma  from  some  accredited  medical  college,  he  shall  be  punished 
as  prescribed  in  article  438.*' 

By  the  next  succeeding  article  certain  classes  of  persons  are  exempted 
from  the  provisions  of  the  article  quoted,  but  the  evidence  does  not  bring 
appellee  within  any  class  of  persons  so  exempted.  Therefore  his  con- 
tention that  after  having  his  certificate  recorded  in  the  office  of  the 
county  clerk  as  provided  by  the  law  in  force  when  it  was  issued,  entitled 
him  to  continue  to  practice  his  profession  after  the  amendment  of  ar- 
ticle 3635  by  the  Act  of  March  23,  1887,  without  having  his  certificate 
recorded  in  the  office  of  the  district  clerk  as  provided  by  said  amend- 
ment, can  not  be  maintained. 

This  brings  the  case  within  the  rule  announced  by  this  court  in  Ken- 
nedy v.  Schultz,  6  Texas  Civil  Appeals,  461,  25  Southwestern  Reporter, 
667  (approved  by  the  Supreme  Court  in  Wilson  v.  Vick,  93  Texas,  88), 
and  demonstrates  that  appellee  is  not  entitled  to  recover,  unless  the  Act 
of  February  22,  1901  (Acts  Twenty-seventh  Legislature,  page  12),  which 
excludes  from  its  operation  all  those  who  were  practicing  medicine  in 
Texas  prior  to  January  1,  1885,  was  in  eflfect  when  such  services  were 
performed. 

The  contention  of  appellee  is  that  this  act  went  into  eflfect,  as  the  trial 
judge  held,  on  the  day  of  its  passage.  Section  39,  article  3,  of  the  Con- 
stitution provides:  "No  law  passed  by  the  Legislature,  except  the  gen- 
eral appropriation  act,  shall  take  effect  or  go  into  force  until  ninety  days 
after  the  adjournment  of  the  session  at  which  it  was  enacted,  unless  in 
case  of  an  emergency,  which  emergency  must  be  expressed  in  a  preamble 
or  in  the  body  of  the  act,  the  Legislature  shall,  by  a  vote  of  two-thirds 
of  the  members  elected  to  each  house,  otherwise  direct;  said  vote  to  be 
taken  by  yeas  and  nays,  and  entered  upon  the  journals.'' 

Section  15  of  the  Act  of  February  22,  1901,  is  as  follows:  "The 
fact  that  there  is  no  law  in  force  adequately  providing  for  the  license 


518  30  Texas  Civil  Appeals  Reports. 

of  physicians^  surgeons^  and  midwives,  creates  an  emergency  and  an  im- 
perative public  necessity  that  the  constitutional  rule  requiring  bills  to 
be  read  on  three  several  days  he  suspended,  and  this  act  placed  on  its 
final  passage,  and  it  is  so  enacted/'  It  will  be  observed  that  this  sec- 
tion does  not  "direct"  when  the  act  shall  go  into  effect;  nor  is  such  di- 
rection to  be  found  in  the  preamble  or  anjnvhere  in  the  body  of  the  act. 
In  the  absence  of  such  direction  it  could  not,  in  view  of  the  Constitu- 
tion, go  into  effect  until  ninety  days  after  adjournment.  The  "emer- 
gency and  imperative  public  necessity'*  recited  is  that  "the  constitutional 
rule  requiring  bills  to  be  read  on  three  several  days  be  suspended."  The 
constitutional  rule  referred  to  is  that  prescribed  by  section  32,  article  3, 
of  the  Constitution,  which  it  authorizes  suspended  "in  cases  of  impera- 
tive public  necessity,"  and  evidently  has  no  reference  to  section  35  of  the 
same  article. 

The  Twenty-seventh  Legislature  adjourned  on  the  9th  day  of  April, 
1901,  and  as  its  act  of  February  22d  did  not  go  into  effect  until  ninety 
days  after  the  adjournment  of  the  session,  appellee  was  not  exempted 
thereby  from  the  provision  of  article  3789,  Kevised  Statutes  of  1879, 
which  required  him  to  have  his  certificate  filed  and  recorded  in  the  office 
of  the  clerk  of  the  district  court,  but  was  amenable  to  article  440  of 
the  Penal  Code  of  1895  by  reason  of  practicing  his  profession  at  the 
time  he  alleges  the  professional  services  sued  for  were  performed. 

However  great- the  hardship  following  the  law  applicable  to  the  facts 
in  this  case  may  be  to  a  man  who  is  an  honor  to  and  is  honored  by  his 
profession,  this  court  is  without  power  to  relieve  him  from  it ;  but  must, 
in  obedience  to  the  law, — ^which  governs  courts  as  well  as  litigants, — 
reverse  the  judgment  of  the  County  Court,  and  upon  the  undisputed 
facts  here  render  judgment  in  favor  of  the  appellant,  which  is  accord- 
ingly done. 

Reversed  and  rendered. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


International  &  Great  Northern  Railway  Company  v. 
L.  D.  Hoyt. 

Decided  November  26,  1902. 

1. — Assumed  Risk — ^Brakeman — ^Negligence  of  Engineer. 

Where  a  brakeman,  while  uncoupling  cars,  was  injured  by  reason  of  the 
negligent  act  of  the  engineer  in  backing  the  engine  in  an  unusual  and  violent 
manner,  and  the  brakeman's  act  in  drawing  the  coupling  pin  was  simultaneous 
with  such  act  of  the  engineer,  the  risk  ^as  not  assumed,  since  the  brakeman 
could  not  have  known  of  the  negligence. 

2. — Same— Knowledge  of  Danger  in  the  Work. 

That  the  brakeman,  as  stated  by  himself,  was  on  the  lookout  for  danger 
while  engaged  in  drawing  the  pin  did  not  imply  that  he  was  looking  for  the 
violent  and  imusual  movement  of  the  engine,  smce  one  engaged  in  so  hasardouB 
an  occupation  should  be  constantly  on  the  lookout  for  danger. 
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Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  S.  J.  Brooks. 

0.  8,  McFarland  and  Denman,  Franklin,  Cobbs  £  McOown,  for  ap- 
pellant. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

^  JAMES,  Chief  Justice. — This  is  an  action  for  damages  for  per- 
sonal injuries.  We  conclude  from  the  evidence,  having  due  regard  for 
the  verdict,  that  plaintiff  Hoyt  received  his  injury  by  being  caught 
between  the  engine  and  the  car  which  he  was  engaged  in  uncoupling  in 
the  course  of  his  duty ;  that  he  was  not  guilty  of  contributory  negligence, 
nor  the  victim  of  an  assumed  risk,  but  that  his  injury  was  due  to  the 
act  of  the  engineer  in  negligently,  in  a  violent  and  unusual  manner; 
backing  the  engine  with  such  force  as  to  cause  it  to  violently  collide 
with  the  cars  upon  their  being  uncoupled.  The  facts  will  be  stated 
further  in  the  course  of  this  opinion,  where  necessary. 

Defendant  asked  the  following  instruction,  which  was  refused :  "The 
court  instructs  you  that  if  you  believe  from  the  evidence  that  when 
Hoyt  pulled  the  coupling  pin  it  released  the  cars  and  permitted  them 
to  run  together,  and  he  knew  this  danger  when  he  pulled  the  pin,  then 
he  assumed  the  risk  of  so  doing,  and  you  will  return  your  verdict  for 

•the  defendant,  even  though  you  find  the  engineer  was  negligent  in 
backing  the  engine.'' 

This  charge  was  asked  with  reference  to  plaintiff's  theory,  that  as 
soon  as  the  engine  started  backwards  and  the  pin  thereby  became  loos- 
ened, plaintiff  drew  it,  and  the  undue  force  exerted  by  the  engine  at 
once  forced  the  cars  together.  The  concluding  words  of  the  charge, 
"even  though  you  find  the  engineer  was  negligent  in  backing  the  en- 
gine," show  this.  The  charge,  in  effect,  amounted  to  this:  That  al- 
though the  negligent  backing  of  the  engine  may  have  been  the  cause 

"  of  the  cars  coming  together  and  injuring  plaintiff,  yet  if  plaintiff  knew 
of  the  danger  created  by  such  negligence  at  the  time  he  pulled  the  pin, 
he  assumed  the  risk  and  could  not  recover.  Plaintiff's  theory  and  his 
proof  were  that  he  pulled  the  pin  the  moment  the  engine  started  back- 
ward. How  could  plaintiff  have  known  at  the  time  he  pulled  the  pin 
(which  was  just  as  the  engine  began  to  start  backwards)  that  the  engi- 
neer was  negligently  applying  force  to  the  engine?  It  was  not  shown 
that  plaintiff  knew  in  advance,  or  had  reason  to  know  in  advance,  that 
the  engineer  would  on  this  occasion  negligently  apply  the  power,  and 
certainly  plaintiff  was  not  required  to  anticipate  it.  A  risk  is  not 
assumed  except  where  the  danger  is  known  or  is  apparent,  and  the 
theory  of  this  rule  is  that  the  person  voluntarily  exposes  himself  to  the 
danger.  But  under  the  circumstances  here,  the  negligence  of  the  engi- 
neer and  the  drawing  of  the  coupling  pin  were  practically  simultaneous 
acts,  and  the  question  recurs,  how  could  plaintiff  have  known  of  such 
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negligence  in  time  to  have  acted  with  knowledge  of  it?  The  vice  in  the 
charge  was  in  its  inapplicability  to  the  facts  and  conditions  of  the  case. 
The  charge  was  calculated  to  cause  the  jury,  in  passing  on  plaintifiPs 
theory  of  recovery,  to  be  governed  by  a  fact  that,  could  not  have  existed. 

Under  the  fourteenth  assignment  we  find  this  proposition:  ''The 
evidence  showing  that  plaintiff  knew  of  the  danger  in  attempting  to 
uncouple  the  car  in  the  manner  in  which  he  did,  and  there  was  a  safe 
way  of  making  it,  he  was  guilty  of  contributory  negligence  in  adopting 
the  dangerous  instead  of  the  safer  method  of  uncoupling  the  car  from 
the  engine."  The  proposition  is  in  support  of  assignments  charging 
that  the  imdisputed  evidence  shows  that  plaintiff  was  guilty  of  con- 
tributory negligence  and  also  assumed  the  risk.  One  argument  is  that 
if  plaintiff  had  waited  until  the  cars  stopped,  he  could  have  uncoupled 
them  safely.  This  is  not  the  undisputed  evidence.  On  the  contrary 
it  appears  that  the  cars  could  not  be  uncoupled  as  they  stood  on  the 
grade,  that  the  pressure  on  the  pin  caused  by  the  grade  prevented  their 
being  uncoupled,  and  that  it  was  necessary  to  move  them,  and  while 
this  tension  was  relaxed  by  the  motion  of  the  cars,  to  uncouple  them- 
It  therefore  does  not  appear  indisputably  from  the  evidence  that  plain- 
tiff was  negligent  in  making  the  uncoupling  in  the  manner  and  at  the 
time  he  did. 

Does  it  appear  indisputably  from  the  evidence  that  he  assumed  the 
risk  of  the  danger  of  the  cars  coming  together?  Whatever  strength 
this  contention  has,  it  derives  from  plaintiff's  statement  that  when  he  * 
stood  on  the  footboard  of  the  engine  trying  to  pull  the  pin  he  was  look- 
ing out  for  danger.  This  statement,  taken  in  coimection  with  his  en- 
tire testimony,  can  not  be  held  to  imply  tiiat  he  was  looking  for  a  vio- 
lent and  unusual  movement  of  the  engine.  It  is  well  known  that  rail- 
roading is  dangerous,  and  that  perils  lurk  about  one  engaged  in  that 
occupation.  He  is  required  to  exercise  care  for  his  safety,  and  nat- 
urally, if  he  regards  this  duty  to  himself,  he  is  constantly  on  the  look- 
out for  danger.  He  may  be  on  the  aleri;  without  being  charged  with 
knowledge  of  a  danger  that  has  not  presented  itself.  The  assignment 
is  not  well  taken  for  the^  reason  that  it  does  not  appear  indisputably 
from  the  evidence  that  plaintiff  assumed  the  risk. 

We  have  examined  the  testimony  with  regard  to  the  alleged  exces- 
siveness  of  the  verdict,  and  we  conclude  that  it  is  not  excessive.  ^ 

Affirmed. 

Writ  of  error  refused. 


Life  Insurance  Co.  v.  Pabkeb  &  Co.  521 

Aetna  Life  Insurance  Company  v.  J.  B.  Parker  &  Co.  et  al. 

Decided  November  27,  1902. 

1. — ^Accident  Insurance-— Penalty — Statute  Construed. 

The  provision  of  the  statute  authorizing  the  recovery  of  12  per  cent  of  the 
loss  and  an  attorney  fee  as  a  penalty  for  failure  of  the  insurance  company  to 
pay  within  the  time  specified  in  the  policy,  is  held  not  to  apply,  as  to  the  pen- 
alty to  accident  insurance,  since  statutes  imposing  penalties  are  to  receive  a 
strict  construction.    Rev.  Stats.,  art.  3071. 

8. — Same— Subrogation. 

Where  an  accident  insurance  company  pays  a  loss,  suffered  by  reason  of 
personal  injury  received  while  the  insured  was  in  the  railroad  service,  it  is  not 
subrogated  to  his  right  to  claim  damans  against  the  railroad  company. 

8.— Vaiiance— Insurance  Policy. 

Plaintiffs  petition  described  a  policy  No.  188,696,  issued  to  William  Shelby, 
and  the  policy  put  in  evidence  was  No.  138,695,  issued  to  William  Selvey.  Plain- 
tiff's name  was  William  Shelvy,  and  the  evidence  as  to  the  identity  of  the  trans- 
actipns  left  no  doubt  that  the  policy  sued  on  was  the  identical  one  issued  to 
plaintiff,  and  the  judgment  correctly  described  the  policy  in  evidence.  Held, 
that  there  was  no  material  variance,  since  the  defendant  was  not  misled  by  the 
discrepancies,  and  the  judgment  will  protect  him  from  another  suit. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  (}eo.  W.  Cross. 

Harry  P.  Lawther,  for  appellant. 

A,  Morgan  Duke  and  N,  W.  Brooks,  for  appellees. 

GAEEETT,  Chief  Justice. — This  action  was  brought  by  J.  B. 
Parker  &  Co.  against  the  Aetna  Life  Insurance  Company  of  Hartford, 
Conn.,  to  recover  of  the  defendant  a  stipulated  indemnity  for  injuries 
received  by  the  insured  during  the  life  of  a  certain  policy  of  accident 
insurance  issued  by  the  company  to  William  Shelvy  and  which  had  been 
assigned  by  the  said  Shelvy  to  the  plaintiffs ;  and  as  a  penalty  the  fur- 
ther sums  of  12  per  cent  of  the  amount  of  the  indemnity  due  under  said 
policy  and  a  reasonable  attorney  fee  which  was  alleged  to  be  $50;  the 
total  amount  for  which  judgment  was  prayed  aggregated  $371  and 
costs.  William  Shelvy  intervened  in  the  suit  as  plaintiff,  and  alleged 
that  the  amoiint  due  under  the  policy  had  been  assigned  to  the  plain- 
tiffs J.  B.  Parker  &  Co.  to  secure  an  indebtedness  to  them  of  $225 ;  he 
adopted  the  pleadings  of  plaintiffs  and  joined  in  the  prayer  for  judg- 
ment against  the  defendant,  and  asked  that  the  balance  after  deducting 
the  amount  due  by  him  to  the  plaintiffs  be  directed  to  be  paid  to 
him.  The  defendant  pleaded  as  a  defense  to  a  recovery  upon  the  policy 
the  right  of  subrogation  to  the  claim  of  Shelvy  against  the  railway 
company  for  damages  on  account  of  the  injuries  for  which  indemnity 
was  claimed,  and  its  deprivation  of  the  right  by  the  settlement  of 
Shelvy  with  the  railway  company  and  the  release  of  it  from  all  liability 
for  said  injury.     A  demurrer  by  plaintiffs  to  so  much  of  the  answer 
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as  set  up  this  defense  was  sustained  and  it  was  stricken  out.  Shelvy 
was  injured  as  alleged  while  in  the  service  of  the  St  Louis  Southwest- 
em  Railway  Company  of  Texas,  by  getting  caught  in  a  turntable  of 
said  company  while  cleaning  the  tank  of  an  engine,  and  was  disabled 
for  twen^^-eight  weeks  and  five  days,  for  which  time  the  company  was 
liable  to  pay  him  indemnity  at  the  rate  of  $10  a  week,  amounting  to 
$287.14.  Judgment  was  rendered  in  favor  of  all  the  plaintiffe  as 
prayed  for. 

Three  questions  arise  upon  the  record: 

1.  Does  article  3071  of  the  Revised  Statutes,  authorizing  the  re- 
covery of  12  per  cent  of  the  loss  and  an  attorney  fee  as  a  penalty  for 
failure  of  the  insurance  company  to  pay  within  the  time  specified  in 
the  policy,  apply  to  accident  insurance?  Statutes  imposing  penalties 
receive  a  strict  construction  against  the  penalty.  A  very  clear  dis- 
tinction is  made  between  life  and  health  and  accident  companies  in 
the  provisions  of  the  Revised  Statutes  relating  to  insurance.  Article 
3071  imposing  the  penalty  is  found  in  chapter  3,  title  58,  entitled  Gen- 
eral Provisions,  but  dealing  with  foreign  insurance  companies.  Chap- 
ter 4  is  concerning  'Tiome,  life  and  accident  insurance  companies,"  but 
contains  no  provision  for  a  penalty  in  case  of  failure  to  make  prompt 
payment.  In  the  case  of  Aetna  Life  Insurance  Company  v.  Hicks,  56 
Southwestern  Reporter,  87,  in  which  this  court  afl&rmed  a  judgment  upon 
an  accident  policy  of  insurance  for  a  penalty  as  provided  by  article 
3071,  Revised  Statutes,  the  question  of  the  applicability  of  the  statute 
was  not  raised  and  its  constitutionality  only  was  passed  on.  The  ques- 
tion does  not  appear  ever  to  have  been  decided  by  the  Supreme  or  appel- 
late courts  of  this  State;  but  the  Federal  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  had  decided  the  precise  question  and  held  that  the 
statute  has  no  application  to  accident  insurance  companies.  Fidelity 
and  Casualty  Co.  of  New  York  v.  Dorough,  107  Fed.  Rep.,  389.  The 
opinion  in  the  case  quotes  from  the  statutes  and  gives  reasons  for  the 
decision  which  we  think  are  conclusive  of  the  question.  We  are  of  the 
opinion  therefore  that  the  court  below  erred  in  adjudging  the  penalty 
provided  in  Revised  Statutes,  article  3071,  against  the  defendant. 

2.  Did  the  court  err  in  sustaining  the  plaintiff's  demurrer  to  the 
answer  setting  up  defendant's  right  of  subrogation  to  the  claim  of 
Shelvy  against  the  railway  company  and  its  discharge  by  reason  of  ttie 
fact  that  it  had  been  deprived  of  this  right  by  Shelves  act  in  settling 
with  and  releasing  the  railway  company  from  further  liability  to  him? 
The  right  of  subrogation  of  the  insurer  to  the  claim  of  the  insured 
for  loss  or  damage  to  property  covered  by  a  policy  of  fire  insurance 
caused  by  the  negligence  of  the  carrier  is  well  established.  2  May  on 
Ins.,  sec.  454;  Sheldon  on  Subrogation,  sec.  229;  Wagner  v.  Insurance 
Co.,  150  U.  S.,  199.  But  there  is  an  essential  distinction  between  a 
liability  for  loss  of  property  which  has  been  insured  and  that  for  dam- 
ages on  account  of  injuries  inflicted  upon  a  person  by  the  negligence 
of  another.     In  the  case  of  the  destruction  of  proper^  by  fire  in  the 
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first  instance  the  damage  or  loss  which  has  been  caused  by  the  carrier 
and  that  indemnified  against  is  identical.  It  is  the  value  that  has  been 
destroyed.  But  where  a  person  has  received  personal  injuries  caused 
by  the  negligence  of  another,  several  elements  enter  into  the  estimate 
of  damages  besides  the  mere  stipulated  indemnity  for  loss  of  time  con- 
tracted for  in  the  accident  policy,  and  the  loss  is  by  no  means  identical. 
In  the  one  there  may  be  included  full  compensation  for  mental  and 
physical  sufifering,  loss  of  time,  diminished  capacity  to  earn  money,  etc., 
and  in  some  instances  punitory  damages,  while  the  other  is  a  stipulated 
sum  for  loss  of  time  only,  which  may  or  may  not  be  full  indemnity  even 
for  that.  The  accident  policy  undertakes  to  indemnify  the  insured 
whether  his  injuries  are  the  result  of  negligence  or  not,  while  the  per- 
son or  corporation  inflicting  the  injuries  can  be  held  liable  only  for  neg- 
ligence, and  since  so  many  elements  enter  into  the  estimate  of  the  loss 
in  the  case  of  one  that  do  not  enter  into  or  form  any  part  of  the  other, 
there  is  wanting  that  identity  of  damage  or  loss  that  would  entitle  the 
insurer  to  subrogation  on  payment  of  the  claim  against  him. 

3.  It  remains  to  consider  whether  the  court  erred  in  admitting  in 
evidence  the  policy  of  insurance  and  in  rendering  judgment  thereon 
over  the  objection  to  it  on  the  ground  of  variance.  The  petition  de- 
scribed a  policy  No.  188,695  issued  to  William  Shelby.  The  policy 
introduced  in  evidence  was  No.  138,695,  issued  to  William  Selvey.  The 
petition  declared  an  assignment  of  accident  policy  No.  188,695  issued 
to  William  Shelby;  and  the  assignment  introduced  in  evidence  was  of 
accident  policy  No.  138,695  by  William  Shelvy  to  J.  B.  Parker.  Plain- 
tiff testified  that  his  name  was  William  Shelvy,  and  that  the  policy  in- 
troduced in  evidence  was  the  one  delivered  to  him  by  defendant's  agent, 
and  on  which  he  had  paid  premiums  and  had  transferred  to  Parker  & 
Co.  The  judgment  correctly  describes  the  policy  introduced  in  evi- 
dence. The  similarity  of  the  names  and  numbers  together  with  the 
evidence  as  to  the  identity  of  the  transaction  leaves  no  doubt  that  the 
policy  sued  on  was  the  identical  one  issued  to  the  plaintiff  Shelvy,  and 
the  defendant  could  not  have  been  misled  by  the  variance,  and  if  it 
could  not  have  been  misled  and  the  judgment  will  protect  it  from  an- 
other suit,  the  variance  is  not  material.  Bank  v.  Stephenson,  82 
Texas,  435. 

The  judgment  of  the  court  below  is  affirmed  except  as  to  penalty  of 
12  per  cent  on  the  amount  of  the  indemnity  and  the  attorney  fee,  as 
to  which  it  is  reversed  and  judgment  will  be  finally  rendered  here  in 
favor  of  the  plaintiffs  for  the  amount  of  the  indemnity  only. 

Affirmed  in  part;  reversed  in  part. 
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E.  B.  Harrold  v.  State  of  Texas. 

Decided  November  26,  1902. 

Venue— -Suit  for  Taxes  on  Personal  Property. 

Though  the  Constitution  and  laws  make  taxes  on  personal  propertj  payable 
in  the  county  where  it  is  situated,  a  personal  action  by  the  Btate  for  their  re- 
covery must  be  brought  in  the  county  of  defendant's  domicile,  where  he  asserts 
this  right,  since  the  debt  is  not  payable  elsewhere  by  his  written  contract. 

Appeal  from  the  County  Court  of  Robertson  County.  Tried  below 
before  Hon.  Tom  M.  Taylor. 

Matlock,  Miller  &  Dycus,  for  appellant 

Goodman  &  Woods,  for  appellee. 

KEY,  ASS0CLA.TB  Justice. — ^This  suit  was  brought  by  the  State, 
acting  by  the  county  attorney  of  Robertson  County,  and  in  the  County 
Court  of  that  county,  to  recover  $342.84,  alleged -to  be  due  as  taxes  by 
E.  B.  Harrold,  the  defendant,  upon  personal  property  belonging  to  him 
and  situated  in  Robertson  County.  No  lien  was  asserted,  the  suit  be- 
ing purely  a  personal  action  for  debt. 

The  defendant  filed  a  plea  in  abatement,  stating  that  at  the  time  the 
suit  was  filed,  and  continuously  thereafter,  he  resided  and  had  his  domi- 
cile in  the  county  of  Tarrant,  in  this  State.  Said  plea  also  negatiyed 
all  the  provisions  of  article  1194  of  the  Revised  Statutes,  which  author- 
ize a  defendant  to  be  sued  in  a  coimty  other  than  that  of  his  domicile. 

The  court  below  heard  evidence,  and  found  that  the  facts  set  up  in 
the  plea  were  true,  but  overruled  the  plea  because  "under  the  Consti- 
tution and  laws  of  Texas  all  taxes  are  due  and  payable  in  the  county  to 
which  said  taxes  are  payable.'^ 

This  ruling  is  assigned  as  error,  and  the  assignment  must  be  sus- 
tained. While  the  appellant  may  have  owed  the  taxes  sought  to  be 
recovered,  and  while  it  is  true  that  the  Constitution  and  statute  make 
taxes  payable  in  the  county  where  the  property  is  situated,  still,  as  the 
appellant  had  not  contracted  in  writing  to  pay  the  taxes  in  Robertson 
County,  and  as  the  case  does  not  come  within  any  of  the  other  excep- 
tions to  article  1194,  requiring  a  defendant  to  be  sued  in  the  county  of 
his  domicile,  the  venue  was  improperly  laid*,  and  the  court  should  have 
sustained  the  plea  of  privilege.  Rev.  Stats.  1895,  art.  1194;  Lindheim 
V.  Muscamp,  72  Texas,  33;  Mahon  v.  Cotton,  35  S.  W.  Rep.,  868; 
Chamberlain  v.  Fox,  54  S.  W.  Rep.,  297;  Behrens  Drug  Co.  v.  Hamil- 
ton, 92  Texas,  284;  First  National  Bank  of- Crockett  v.  East,  43  S.  W. 
Rep.,  558;  Mclnnes  v.  Wallis,  44  S.  W.  Rep.,  537;  Chamberlain  v. 
Fox,  52  S.  W.  Rep.,  120;  Cohen  v.  Munson,  59  Texas,  236. 

A  provision  of  law,  even  though  embodied  in  the  Constitution,  making 
a  particular  class  of  debts  payable    in    a    particular  county,  is  of  no 
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greater  sanctity  or  binding  force  than  a  verbal  contract  promising  to  pay 
a  debt  in  such  county.  And  it  has  been  decided,  and  properly  so,  that 
such  a  contract,  while  enforcible  in  the  proper  fofum,  does  not  author- 
ize suit  against  the  defendant  in  the  county  where  such  contract  stipu- 
lated for  performance.     Mahon  v.  Cotton,  supra. 

As  this  ruling  will  require  a  dismissal  of  the  plaintiff's  suit,  and  as 
another 'Suit  brought  in  the  proper  county  will  be  appealable  to  a  dif- 
ferent appellate  court,  we  make  no  ruling  on  the  other  questions  pre- 
sented in  appellant's  brief. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  here 
rendered  sustaining  the  appellant's  plea  in  abatement  and  dismissing 
appellee's  suit. 

Reversed  and  appellee's  suit  dismissed 

Writ  of  error  refused. 


John  Dilijngham  et  al.  v.  J.  W.  Smith. 

Decided  November  26,  1902. . 

1.— Boundary  Fixed  by  Judgment— Evidence  to  Identify — ^Ambiguities. 

To  determine  the  location  of  a  boundary  line,  as  fixed  by  a  judgment,  evi- 
dence is  admissible  to  show  the  actual  location  on  the  ground  of  the  boundaries 
so  fixed,  and  to  explain  ambiguities  in  such  judgment  dSclosed  by  attempting  to 
locate  the  lines  in  accordance  with  it. 

% — Same— -Verdict — Judgment — Survey  to  Determine. 

The  judgment  on  a  verdict  fixing  a  boundary  must  depend  on  and  follow 
the  verdict,  whidh  can  not  be  added  to  or  varied  by  a  supplemental  survey  made 
under  order  of  the  court  between  verdict  and  judgment. 

8.— Boundary— Verdict— Ambiguity— Rendering  Judgment. 

Where  a  verdict  attempting  to  fix  the  location  of  a  boundary  line  presents 
an  ambiguity  making  it  impossible  to  render  a  judgment  which  can  determine 
the  actual  line  in  accordance  with  the  terms  of  such  verdict,  judgment,  on  re- 
versal, can  not  be  rendered  upon  it,  but  the  case  will  be  remanded  for  trial. 

Appeal  from  the  District  Court  of  Coryell  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Stinnett  Brothers  and  M.  8.  Duffle,  for  appellants. 

Sadler  &  Arnold,  for  appellee. 

STEEETMAN,  Associate  Justice. — Appellee  brought  this  suit  in 
the  form  of  an  action  of  trespass  to  try  title  to  recover  part  of  the  John 
Dix  survey.  He  alleged  that  he  was  the  owner  of  the  entire  John  Dix 
survey,  and  described  it  according  to  the  field  notes  in  the  patent;  and 
further  alleged  that  in  a  former  suit  in  the  same  court,  No.  2280,  in 
which  the  plaintiff  in  this  suit  was  defendant  and  one  of  the  defendants 
in  this  suit  was  plaintiff,  a  judgment  had  been  rendered  changing  the 
north  line  of  the  John  Dix  as  fixed  by  the  patent  and  establishing  said 
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north  line.  That  after  said  judgment  the  defendant  had  taken  posses- 
sion of  a  portion  of  said  John  Dix  survey  south  of  its  said  north  bound- 
ary, being  a  triangular  piece  of  land:  Beginning  at  the  N.  E.  comer 
of  the  Dix  survey  as  fixed  by  said  judgment;  thence  S.  19  W.,  56  vr?. 
with  the  east  line  of  the  Dix  survey;  thence  in  a  straight  line  to  the 
original  N.  W.  comer  of  the  Dix;  thence  S.  71  E.  6406  vrs.,  with  the 
northern  line  of  the  Dix  as  fixed  by  said  judgment,  to  the  place  of  be- 
ginning.    Plaintiff  sued  for  this  triangle. 

It  was  agreed  that  this  was  a  suit  simply  to  establish  the  north  line 
of  the  John  Dix  survey,  and  that  plaintiff  owned  the  land  south  of  said 
line,  and  defendants  the  land  north  of  said  line. 

The  judgment  in  the  forme'r  case.  No.  2280,  which  was  introduced  in 
evidence,  fixed  the  north  line  of  the  Dix  survey  as  follows :  "That  John 
Dillingham  do  have  and  recover  of  and  from  the  defendant,  J.  W.  Smith, 
all  that  part  of  the  G.  H.  &  H.  R.  E.  Co.,  640  acre  survey  being  north 
of  the  north  line  of  the  John  Dix  survey  as  established  by  D.  A.  Ham- 
mack  about  the  year  1875,  said  line  being  more  particularly  designated 
and  described  as  the  north  boundary  line  of  the  John  Dix  survey,  and 
established  as  follows,  to  wit:  Beginning  at  the  N.  W.  corner  of  the 
original  John  Dix  survey,  which  comer  is  evidenced  by  a  stone  mound 
from  which  a  L.  0.  8  inches  in  diameter  marked  P  bears  N.  21  W.  6 
vrs.,  a  black  jack  marked  H  bears  S.  37  E.  12  vrs.  Thence  S.  71  E., 
with  the  original  north  line  of  John  Dix,  6406  vrs.  a  stone  mound  for 
N.  E.  comer,  from  which  the  original  S.  E.  comer  of  the  Jno.  Dix, 
which  is  a  tied  and  fixed  comer,  brs.  S.  19  W.,  3224  vrs.,  being  a  line 
13  varas  longer  than  called  for  in  the  patent,  said  line  as  thus  established 
and  running  from  the  N.  W.  corner  of  said  Dix  survey,  being  marked 
as  follows:  S.  71  E.  about  1%  miles  from  said  N.  W.  comer  stands  a 
large  elm  tree  marked  on  the  south  side,  about  1  vrs.  north  of  said  line, 
said  tree  standing  on  the  bank  of  what  is  known  as  Soldier's  branch,  and 
about  88  vrs.  from  said  N.  W.  corner  as  above  fixed  stands  a  fore  and 
aft  tree,  same  being  a  forked  L.  0." 

After  this  judgment  was  introduced,  plaintiff  offered  the  testimony 
of  F.  M.  Long  and  others,  to  show  that  since  the  rendition  of  the  judg- 
ment in  cause  No.  2280  they  had  run  the  east  boundary  line  of  the  Dix 
survey.  That  to  begin  at  the  southeast  corner  of  the  Dix  survey  and 
run  north  19  east  3224  varas,  in  accordance  with  said  judgment,  would 
reach  a  point  64  varas  north  19  east  from  Dillingham's  fence.  The  wit- 
nesses also  testified  that  they  knew  the  southeast  comer  of  the  Dix,  that 
it  is  "a  tied  corner,  fixed  by  a  rock  pile  and  live  oak  tree.  The  tree  is 
a  proper  distance  but  reverse  call." 

Defendants  objected  to  this  evidence  (1),  because  the  east  line  of  the 
Dix  was  not  in  controversy  in  said  cause  No.  2280,  and  was  not  settled 
by  said  judgment;  (2)  because  the  southeast  comer  as  located  by  said 
witnesses  did  not  correspond  with  the  call  in  the  patent  for  that  comer, 
the  call  for  the  bearing  tree  being  reversed;  (3)  because  the  call  in  the 
judgment  for  a  line  "3224  varas  being  13  varas  longer  than  called  for 
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in  the  patent,"  presented  a  patent  ambiguity,  the  call  in  the  patent  for 
this  line  being  3200  varas. 

We  think  the  evidence  was  properly  admitted.  It  was  shown  that  the 
judgment  as  first  entered  called  for  a  line  3213  varas  long,  which  would 
have  been  in  fact  13  varas  longer  than  the  call  in  the  patent,  but  that 
this  was  admitted  to  be  a  mistake  and  by  agreement  3224  was  written 
in  place  of  3213,  but  the  statement  that  this  was  13  varas  longer  than 
the  call  in  the  patent  was  not  changed. 

It  also  appears  from  all  the  evidence  in  this  case  that  there  is  really 
no  controversy  as  to  the  true  location  of  the  southeast  corner  of  the  Dix 
survey.  It  is  true  that  the  call  in  the  patent  for  the  bearing  tree  is  re- 
versed, but  all  of  the  witnesses  agree  as  to  the  location  of  the  corner,  and 
is  seems  to  have  been  established  and  recognized  for  some  time  prior  to 
the  judgment  in  cause  No.  2280.  The  court,  therefore,  in  rendering 
that  judgment  assumed  that  it  had  a  definite  and  recognized  location, 
and  undertook  to  fix  the  northeast  comer  by  its  direction  and  distance 
from  the  southeast  corner;  and,  having  done  so,  it  was  proper  in  this 
case  to  show  that  the  course  and  distance  from  the  southeast  comer  as 
given  in  the  judgment  would  locate  the  northeast  corner  in  accordance 
with  the,  contention  of  plaintiff. 

The  jury  in  this  case  returned  the  following  verdict:  "We  the  jury 
find  for  the  plaintiff,  and  find  the  north  line  of  the  Jno.  Dix  survey  as 
fixed  in  the  decree  to  be  located  as  follows:  Beginning  at  the  N".  W. 
comer  Jno.  Dix  survey,  thence  S.  71  E.  in  a  straight  line  so  as  to  pass 
about  1  vara  south  of  elm  tree  on  Soldier's  branch  to  a  point  on  east  line 
3200  vrs.  N.  19  E.  from  S.  E.  comer  of  said  survey.'' 

The  verdict  was  received,  but  afterwards  the  court  appointed  a  sur- 
veyor, J.  W.  Caufield,  to  go  upon  the  ground  and  locate  the  northeast 
comer  of  the  John  Dix  survey,  as  found  by  this  verdict.  He  was  or- 
dered "to  begin  at  the  S.  E.  comer  of  the  John  Dix  survey  and  mn  N. 
19  E.  on  east  line  of  said  survey  3200  vrs.,  at  which  place  he  will  put 
down  and  establish  the  N.  E.  comer  of  the  John  Dix  survey.''  He  has 
then  to  run  a  straight  line  from  this  northeast  comer  to  a  point  one 
vara  south  of  the  elm  tree  on  Soldier's  branch,  named  in  the  verdict. 
The  order  did  not  require  him  to  proceed  from  this  point  on  to  the 
northwest  comer.  The  surveyor  accordingly  made  a  survey  and  re- 
ported, and  the  judgment,  after  reciting  these  proceedings,  is  as  fol- 
lows : 

"It  is  further  ordered,  adjudged,  and  decreed  by  the  court  in  accord- 
ance with  the  verdict  of  the  jury  herein,  and  the  report  of  the  survey 
made  upon  the  ground  herein,  that  the  true  north  boundary  line  of  the 
John  Dix  be  and  the  same  is  established  as  follows :  Beginning  at  the 
original  S.  E.  comer  of  the  John  Dix  survey  in  Coryell  County,  Texas, 
as  same  is  defined  in  the  report  of  survey  above  mentioned;  thence  N. 
19  E.  at  3200  vrs.,  according  to  the  calls  made  in  said  report,  to  a  stone 
set  in  ground,  from  which  another  stone  marked  X,  buried,  bears  S.  60 
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W.  10  vrs.,  also  a  branch  bears  N.  19  E.  48  vrs. ;  thence  from  the  said 
corner  N.  71**  19'  W.  at  500  vrs.  set  a  cedar  stake,  at  1000  vrs.  set  a  cedar 
stake,  at  1500  vrs.  set  a  cedar  stake,  at  2000  vrs.  set  a  stake,  at  2500 
vrs.  set  a  stake,  at  3186  about  1  vara  south  of  an  elm  tree  on  Soldier's 
branch  as  called  for  in  verdict  of  jury,  and  thence  to  the  X.  W.  comer 
of  the  John  Dix  survey  in  a  straight  line,  said  N.  W.  being  the  S.  W. 
corner  of  the  Perehouse  survey,  from  which  a  live  oak  marked  P  bears 
221  W.  6  vrs.,  and  a  blackjack  marked  H  bears  S.  37  E.  12  vrs.'' 

It  is  objected  by  appellants  that  the  appointment  of  a  surveyor  after 
verdict,  and  entering  a  judgment  based  upon  his  survey,  was  entirely 
unauthorized  by  law,  and  we  must  agree  with  his  contention.  If  the 
verdict  was  not  sufficiently  certain  to  fix  the  rights  of  the  parties,  it 
should  have  been  set  aside,  but  it  could  not  be  supplemented  by  any 
facts  ascertained  by  the  surveyor.  Where  the  trial  is  before  a  jury  their 
verdict  alone  must  form  the  basis  for  the  judgment.  The  court  can  not 
go  beyond  their  findings,  even  though  the  evidence  may  be  uncontro- 
verted  upon  the  issue.  Railway  v.  Addison,  5  Texas  Ct.  Rep.,  849; 
Ablowich  V.  Bank,  4  Texas  Ct.  Rep.,  394,  67  S.  W.  Rep.,  79. 

Appellant  and  appellee,  in  anticipation  that  the  case  might  be  re- 
versed on  this  ground,  each  insist  that  this  court  should  render  the  judg- 
ment which  should  have  been  rendered  by  the  lower  court;  but  they 
differ  as  to  the  judgment  which  should  have  been  rendered. 

The  verdict  requires  the  north  line  of  the  Dix  to  pass  through  three 
points,  as  follows:  (1)  The  northwest  comer  of  the  Dix  survey;  (2) 
a  point  one  vara  south  of  the  elm  tree  on  Soldier's  branch;  (3)  a  point 
3200  varas  north  19  east  from  the  southeast  comer  of  the  Dix  survey, 
It  appears  from  the  record  that  these  three  points  can  be  definitely  lo- 
cated on  the  ground,  and  if  this  were  all  of  the  verdict,  there  would  be 
no  difficulty;  but  it  requires,  in  addition,  that  the  north  line  shall  be  "a 
straight  line"  passing  through  those  three  points;  and  the  three  points 
are  not  in  a  straight  line.  The  verdict,  therefore,  requires  a  physical 
impossibility. 

This  being  the  condition  of  the  record,  appellants  insist  that  we  should 
begin  at  the  northwest  corner,  as  called  for,  and  run  a  straight  line 
through  the  point  one  vara  south  of  the  elm  tree,  and  continue  in  the 
same  direction  to  intersect  the  east  line,  which  would  reach  a  point  leas 
than  3200  varas  from  the  southeast  corner. 

Appellees  insist  that  the  line  should  run  from  the  northwest  corner 
to  the  point  one  vara  south  of  the  elm  tree,  and  thence  to  a  point  north 
19  east,  3200  varas  from  the  southeast  comer,  which  would  make  a 
crooked,  instead  of  a  straight  line. 

To  render  a  judgment  in  accordance  with  either  contention,  it  is  nec- 
essary to  disregard  either  the  call  for  the  northeast  comer  or  the  call  for 
a  straight  line. 

If  it  were  a  case  in  which  we  were  called  upon  to  construe  a  deed 
containing  inconsistent  calls,  we  might  be  able  to  do  so  under  the  rules 
of  law  established  for  that  purpose,  but  we  do  not  feel  authorized  to 
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apply  those  rules  so  as  to  render  a  judgment  on  a  verdict  of  a  jury. 
Appellants  have  as  much  right  to  insist  that  the  line  shall  be  straight 
as  appellees  have  to  require  that  it  shall  pass  through  the  points  named, 
and  as  both  requirements  can  not  be  met,  it  follows  that  the  verdict  of 
the  jury  is  too  uncertain  to  form  the  basis  of  a  judgment. 

If  we  were  to  render  any  judgment  fixing  the  line,  we  would  be 
obliged  to  follow  literally  the  language  of  the  verdict;  and  to  render  such 
a  judgment  would  settle  nothing.  This  suit  seems  to  have  been  nec- 
essary because  of  the  uncertainty  of  the  judgment  in  a  former  suit,  and 
to  render  a  judgment  on  the  verdict  in  this  record  would  only  necessi- 
tate another  suit  to  settle  the  same  question.  As  said  by  the  court  in 
Jones  V.  Andrews,  72  Texas,  5,  we  would  have  a  judgment  that  could 
not  be  intelligently  enforced.  To  enforce  the  judgment  rendered  the 
sheriff  would  have  to  arbitrarily  select  and  locate  the  land.  Reed  v. 
Cavitt,  20  S.  W.  Bep.,  837. 

In  order  that  the  issue  may  be  definitely  settled,  it  is  necessary  that 
the  judgment  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  H.  Ellis,  Executor,  v.  Mary  E.  Birkhead  and  Husband. 

Decided  November  29,  1902. 

l.—WiU— Construction — Conflicting  Provisions— Life  Estate. 

Where  a  testator's  will  devised  certain  property  in  trust  for  the  benefit  of 
his  daughter,  providing  in  one  paragraph  that  if  the  daughter  survived  her  hus- 
band, or  should  be  divorced  from  him,  then  said  trust  was  to  expire,  and  all 
the  property,  "shall  be  surrendered  imder  her  management,  ♦  ♦  ♦  to  have, 
hold  and  enjoy  during  her  natural  life,"  and  in  the  next  paragraph,  that  if  the 
daughter  outlived  the  husband,  "then  her  title  shall  become  absolute  without 
remainder  to  anyone,"  there  was  no  such  necessary  conflict  between  the  two 
paragraphs  as  to  abrogate  the  conditions  in  the  former  one  of  which  the  daugh- 
ter was  to  take  a  life  estate,  thus  defeating  the  trust, — the  contingency  of  the 
husband's  death  never  having  arisen. 

2.— Same— Public  Policy. 

A  provision  in  the  will  giving  the  daughter  a  life  estate  with  remainder  to 
her  children,  conditioned  upon  the  prior  death  of  her  husband,  was  not  void  as 
against  public  policy. 

8.— Same— Bequest  Conditioned  Upon  Divorce. 

Where  testator's  will,  for  the  purpose,  as  recited  therein,  of  securing  to  his 
daughter  a  sustenance  against  business  vicissitudes,  and  against  the  improvi- 
dence and  unskillfulness  in  business  of  her  husband,  conveyed  property  to  a  third 
person  in  trust  for  the  daughter's  use,  and  provided  that  in  the  event  the 
daughter  should  be  divorced  from  her  said  husband,  then  the  trust  should  ex- 
pire, such  provision  was  not  against  public  policy  and  void,  as  manifestly  in- 
tended to  incite  a  divorce. 

4. — Same-— Evidence  of  Intention  Var3dng  WilL 

Evidence  of  ill  feeling  between  the  testator  and  the  daughter's  husband, 
and  that  the  testator  tried  to  induce  the  daughter  to  obtain  a  divorce,  was  not 
admissible  to  show  that  his  intention  in  making  the  will  as  he  did  was  to  incite 
a  divorce. 

Vol.  30  Civil— 34. 
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Appeal  from  the  District  Court  of  Howard  County.  Tried  below  be- 
fore Hon.  A.  S.  Hawkins,  Special  Judge. 

Turney,  Lewis  &  Lewis  and  8.  H.  Morrisofir  for  appellant. 

Shepherd  £  Crockett,  for  appellees. 

CONNER,  Chief  Justice. — This  suit  involves  the  construction  of 
the  last  will  and  testament  of  W.  P.  Ellis,  the  cancellation  of  which  is 
sought  by  his  only  child,  Mary  E.  Birkhead,  joined  by  her  husband. 
The  will  has  been  duly  probated,  and,  "in  order  to  secure  a  sustenance'* 
to  his  said  daughter  "against  business  vicissitudes,  and  against  the  im- 
providence and  unskillfulness  in  business  of  her  husband,  B.  T.  Birk- 
head," conveys  all  property  of  which  the  deceased  died  possessed,  and 
of  which  there  was  considerable  personal  and  real  property,  to  J.  H. 
Ellis,  a  brother,  'T^y  him  to  be  kept,  managed,  and  disposed  of*'  as 
specified  in  the  will.  The  will  then  directs  the  executor,  J.  H.  Ellis, 
who  has  duly  qualified  as  such,  to  sell  the  personal  property  and  to  rent 
the  real  property,  and  to  loan  the  proceeds  thereof  until  the  termination 
of  the  trust,  and  out  of  the  rents  and  interest  provide  said  daughter  and 
the  heirs  of  her  body  "with  necessaries,  in  the  event  it  should  happen 
that  she  or  they  should  ever  be  in  want  and  have  no  other  adequate 
source  of  supply/'  Items  6  and  7,  which  are  to  be  particularly  con- 
sidered, are  as  follows:  "Item  Sixth.  And  I  desire  that,  in  the  event 
my  said  daughter  shall  outlive  or  be  divorced  from  her  said  husband, 
then  said  trust  shall  expire,  and  all  of  said  real  estate,  unsold  perj»nal 
property,  interest  on  said  notes,  and  rents  shall  be  surrendered  into  her 
management,  care,  and  possession,  to  have,  hold,  and  enjoy  during  her 
natural  life.  ^  And  if  my  said  daughter  should  die  before  her  husband 
shall  die,  then  I  desire  said  trustee  to  continue  the  management,  care, 
and  control  of  said  property  for  the  heirs  of  her  body  surviving  her, 
or,  should  she  and  her  said  heirs  all  die,  then  I  desire  and  will  that  all  of 
said  property  shall  go  to  my  own  proper  collateral  heirs,  under  and 
according  to  the  law  of  descent  of  the  State  of  Texas.  Item  Seventh. 
Upon  the  death  of  my  said  daughter,  I  desire  and  will  that  said  property 
shall  become  the  absolute  property  of  the  heirs  of  her  body  surviving 
her,  should  her  said  husband  outlive  her;  but,  if  she  outlive  him,  then 
her  title  shall  become  absolute,  without  remainder  to  anyone." 

Appellees  sought  to  cancel  the  will  on  the  ground,  principally,  that  the 
bequests  to  Mary  E.  Birkhead  were  conditional  upon  the  death  of  B. 
T.  Birkhead  and  upon  divorce  from  him,  which,  it  is  alleged,  render  the 
will  void  on  the  ground  of  public  policy,  in  that  it  tends  to  incite  the 
wife  to  murder,  and  to  destroy  the  marital  relation.  Other  grounds  of 
attack  are  urged,  but  we  think  it  unnecessary  to  notice  them,  further 
than  to  say  that  appellees  also  urged  that  items  6  and  7,  above  quoted, 
so  conflicted  as  to  render  the  will  obscure  and  incapable  of  enforcement. 
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The  District  Court,  which  tried  the  cause  on  appeal  from  the  County 
Court,  held  that  the  condition  of  item  6,  to  the  e£fect  that  the  wife 
should  have  a  life  estate  in  event  of  the  prior  death  of  her  husband,  was 
void,  because  of  conflict  with  the  provision  on  the  same  subject  in  item 
7,  and  that  the  condition  in  item'  6  vesting  a  life  estate  in  event  of  di- 
vorce was  also  void  on  the  ground  of  public  policy,  as  alleged,  and  there- 
fore adjudged  and  directed  appellant  to  fori;hwith  deliver  to  appellee 
Mary  E.  Birkhead  all  property  involved,  "freed  from  the  possession, 
control,  and  management  of  the  said  J.  H.  Ellis,  and  during  the  life 
of  the  said  Mary  E.  Birkhead/*  Appellant,  under  appropriate  assign- 
ments, insists  that  the  couri;  was  in  error  in  thus  partially  annulling 
the  will ;  and  appellee,  by  cross-assignment,  insists  that  by  reason  of  the 
facts  the  court  should  have  annulled  the  will  in  toto. 

Pretermitting,  as  unnecessary,  a  discussion  of  the  distinction  between 
the  conditions  precedent  and  subsequent,  and  their  varying  e£fect  upon 
the  transmission  of  title  to  personal  and  real  property,  we  conclude  that 
there  is  no  such  necessary  conflict  between  items  6  and  7  of  the  will  as 
abrogates  the  condition  in  item  6  upon  which  appellee  Mary  E.  Birk- 
head is  to  take  a  life  estate  in  the  devised  property.  Item  6  provides 
that,  in  event  of  the  prior  death  of  her  husband,  she  shall  Ijave  a  life 
estate,  with  remainder  in  fee  to  her  children,  of  which  the  record  shows 
she  has  seven,  none  of  whom  were  made  parties  to  the  suit.  Such  in- 
vestiture of  estates  is  frequently  conditioned  upon  the  death  of  a  named 
party,  and  we  know  of  no  case  declaring  such  condition  of  itself  to  be 
contrary  to  public  policy,  and  therefore  void  on  this  ground  alone.  It 
does,  perhaps,  seem  that  item  7  provides,  in  the  event  of  the  husband's 
prior  death,  that  the  wife  shall  take  a  greater  estate  than  a  life  estate, 
and  hence  to  conflict  with  item  6  in  this  particular;  but  it  is  not  so 
clearly  so  as  that  we  feel  willing  to  now  hold  that,  by  reason  of  this 
apparent  or  real  conflict,  the  control  of  the  executor  shall  at  once  be 
divested,  and  the  purpose  of  the  testator  perhaps  thereby  entirely  de- 
feated as  to  all  personal  property  and  as  to  the  rents  of  the  real  prop- 
erty. Whether  the  term  'Tier  title,"  in  item  7,  is  properly  referable, 
in  view  of  all  the  terms  of  the  will,  to  the  life  estate  mentioned' in  item 
6,  or  to  an  absolute  title  in  fee,  we  deem  immaterial,  in  view  of  the  fact 
that  the  contingency  of  the  husband's  prior  death  has  not  arisen  and 
may  never  arise,  and  that,  if  this  condition  in  item  6  be  construed  as 
nullified  by  reason  of  conflict  with  the  subsequent  provision  in  item  7 
on  the  same  subject,  there  nevertheless  remains  in  item  6  the  condition 
of  divorce,  which,  when  construing  the  will  as  a  whole,  if  valid  and  not 
in  conflict  with  item  7,  will  preserve  item  6  as  an  integral  part  of  the 
will,  and  render  possible  contingencies  upon  which  the  fee  will  devolve 
on  classes  of  remaindermen  named  in  the  will,  which  hence  authorizes 
and  requires  the  executor  to  retain  the  care  and  management  of  all  of 
the  estate  until  the  happening  of  the  contingency  of  divorce,  or  of  some 
other  condition  upon  which  the  trust  is  made  to  depend.     So  that  the 
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vital  question  now  before  us  we  deem  to  be  the  validity,  vel  non,  of  the 
divorce  condition  of  item  6.  Upon  this  question  the  authorities  seem 
inharmonious.  Those  cited  in  support  of  appellee's  contention  thereon 
are  Schouler  on  Wills,  sec.  22 ;  Wright  v.  Mayer,  62  N.  Y.  Sup.,  610 ; 
In  re  Haighfs  Will,  64  N.  Y.  Sup.,  1029;  O'Brien  v.  Barkley,  28  N. 
Y.  Sup.,  1049;  Whiton  v.  Snyder,  8  K  Y.  Sup.,  119;  Hawke  v.  Euyart, 
46  N.  W.  Bep.,  442,  27  Am.  St.  Rep.,  391.  We  have  carefully  examined 
such  of  these  authorities  as  we  have  been  able  to  procure.  Mr.  Schouler, 
in  the  section  cited,  says,  "*  *  *  Conditions  of  a  testamentary  gift 
tending  to  separation  or  divorce  between  husband  and  wife  are  treated 
as  void;"  citing  Conrad  v.  Long,  33  Michigan,  78,  in  which  a  devise 
to  a  sister  was  upon  condition  that  ''she  should  conclude  not  to  live 
with  her  present  husband  (naming  him)  as  his  wife."  It  is  said  in 
the  opinion  that  it  was  "admitted"  that  the  condition  was  void,  as  the 
court  held.  In  the  case  of  Wright  v.  Mayer,  supra,  certain  real  estate 
was  bequeathed  to  a  daughter  living  apart  from  her  husband,  "provided, 
nevertheless,  that,  if  she  should  again  live  with  or  cohabit  with  her  said 
husband,  then  the  estate"  devised  should  terminate.  It  was  held  that 
this  was  a  condition  subsequent,  and  the  condition  void,  wherefore  the 
daughter  took  the  fee  free  from  the  condition..  Of  like  effect,  we  think, 
is  O'Brien  v.  Barkley,  and  it  is  very  clear  that  in  the  case  of  Hawke  v. 
Euyart  the  will  was  designed  to  bring  about  the  separation  of  a  son 
from  his  wife.  In  none  of  the  cases  cited  was  the  condition  of  separa- 
tion by  divorce  expressed,  though  more  nearly  so  in  In  re  Haighfs  Will, 
64  New  York  Supreme,  1029.  The  will  there  provided  that  the  ap- 
pointed executors  should  pay  out  of  the  income  to  a  son  not  to  exceed 
$2000  in  any  one  year,  "so  long  as  the  present  wife  of  my  said  son  shall 
be  living,  and  he  shall  be  lawfully  bound  to  her  as  a  husband,  and  that 
in  case  of  the  death  of  said  wife,  or  in  case  of  ceasing  to  be  bound  to 
her  as  a  lawful  husband,  then  the  whole  of  said  income  is  to  be  paid 
over  to  my  said  son  during  his  natural  life."  The  court  held,  in  effect, 
that  the  manifest  object  of  this  condition  was  to  incite  a  divorce  or 
separation, — it  appearing  that  it  was  made  directly  after  the  marriage 
of  the  testator's  son, — ^and  hence  declared  the  condition  void,  and  the 
son  immediately  entitled  to  the  whole  income.  In  the  case  of  Thayer 
V.  Spear,  58  Vermont,  327,  however,  a  will  devising  the  entire  income 
of  an  estate  to  a  married  woman  so  long  as  she  remained  the  wife  of  her 
then  husband,  but  if,  for  any  cause,  she  should  cease  to  be  such  wife, 
then  to  her  in  fee,  was  held  not  void  as  against  public  policy.  Of  like 
effect  are  the  cases  of  Ransdcll  v.  Boston,  50  N.  E.  Rep.,  Ill,  43  L.  R. 
A.,  526,  by  the  Supreme  Court  of  Illinois,  and  Bom  v.  Horstmann,  80 
Cal.,  452,  22  Pac.  Rep.,  169,  5  L.  R.  A.,  577.  In  the  last  case  the 
bequest  to  the  testator's  married  daughters  was  of  the  income  of  the 
estate,  and  providing  that  "in  the  event  of  any  of  my  said  daughters 
becoming  a  widow,  or  otherwise  becoming  lawfully  separated  from  her 
husband,"  then  such  daughter  should  receive  her  share  in  fee.    The 
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court  held  the  provision  valid,  and,  in  disposing  of  the  question,  say: 
"The  condition  under  consideration  could  not  be  complied  with,  except 
by  a  legal  separation,  and  for  causes  found  by  a  court  of  justice  to  be 
suflScient.  This  being  so,  there  was  nothing  unlawful  in  the  condition. 
It  is  true,  it  may  be  said  that  it  would  have  a  tendency  to  induce  the 
wife  to  assert  her  legal  right  to  a  divorce  and  separation,  and  that  but 
for  such 'inducement  such  right  might  have  been  waived;  but  it  can 
hardly  be  said  that  it  is  against  public  policy  to  attach  to  a  legacy  such 
a  condition  as  will  tend  to  induce  a  legatee  to  do  a  lawful  act  in  a-  lawful 
way.  ♦  ♦  ♦  Noi  only  may  there  be  a  good  and  sufficient  reason 
for  providing  that  the  legatee  shall  not  have  the  bulk  of  the  property 
until  she  is  deprived  of  the  support  of  a  husband,  but  there  may  be  the 
best  reasons  for  placing  the  same  in  such  condition  that  she  can  not 
be  improperly  induced  by  a  worthless  or  profligate  husband  to  squander 
it  while  she  continues  to  be  his  wife,  and,  it  may  be,  imder  his  influ- 
ence and  control.  We  think  such  a  condition  in  a  will  is  not  only 
valid,  but  that  under  certain  circumstances  it  may  be  just  and  com- 
mendable.** This  decision  seems  applicable  to  the  case  before  us,  and 
meets  our  approval.  While  it  may  be  readily  conceded  that  conditions 
in  a  will  manifestly  intended  to  bring  about  a  separation  or  divorce 
are  void,  we  think  they  should  be  clearly  so  before  the  courts,  by  decree, 
nullify  the  expressed  will  and  purpose  of  the  testator,  for  our  statutes 
on  the  subject,  as  well  as  sound  considerations  of  public  policy,  dictate 
that  those  having  testamentary  capacity  shall  have  the  greatest  freedom, 
consistent  with  public  safety,  in  the  disposition  of  their  estates  by  will, 
and  the  importance  of  this  right  should  not  be  ignored.  In  our  judg-; 
ment,  the  will  before  us  should  not  be  construed  as  manifestly  intended 
to  incite  a  divorce  between  appellees,  but,  rather,  that  the  testator  merely 
intended  to  provide  for  his  daughter  in  the  contingency  named,  and  to 
protect  her  in  the  meantime  from  the  improvidence  of  her  husband.! 
The  court  below,  however,  over  appellant's  objection,  received  the  testi- 
mony of  appellee  Mary  E.  Birkhead  to  the  e£fect  that  the  testator 
objected  to  her  marriage  with  B.  T.  Birkhead,  which  was  in  1886,  be- 
cause he  "was  high  tempered,**  and  that  the  relations  between  husband 
and  father  were  "strained**  at  a  subsequent  period,  and  that  in  1896 
the  father  tried  to  induce  the  wife  to  leave  the  husband ;  suggesting  that, 
if  she  "wanted  a  divorce,  he  could  get  it.**  The  will  was  executed  the 
29th  day  of  April,  1889,  and  the  daughter  further  testified  that  after 
her  marriage  she  and  her  husband  live^  with  her  father,  on  his  farm  in 
Dallas  County,  about  two  years;  that  in  1890  all  moved  and  lived  to- 
gether on  the  father's  ranch  in  Howard  County  until  in  1896,  when 
there  was  trouble  and  a  separation,  and  that  her  husband  "is  about  as 
kind  to  me  as  ordinary  men  are  to  their  wives.**  We  will  not  discuss 
this  testimony,  but  content  ourselves  with  stating  that,  in  our  judg- 
ment, it  should  not  be  considered  as  in  anywise  modifying  the  terms  of 
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the  will.     See  1  Kedf.  Wills,  sec.  39  et  seq.;  Bev.  Stats.,  art.  5337; 
Kennedy  v.  TJpshaw,  64  Texas,  411. 

We  conclude  that  the  judgment  should  be  reversed,  and  judgment 
here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Jennings  Banking  and  Trust  Company  v.  City  of  Jefferson. 

Decided  November  29,  1902. 

1.— Municipal  Bonds— Ifsnance  Anthorixed— City  Charter — ^Negotiability. 

A  provision  in  a  city  charter  conferring  the  power  to  issue  bonds  in  aid  of 
a  railroad  authorizes  the  issuance  of  bonds  having  the  commercial  quality  of 
negotiability.    Following  City  of  Austin  v.  Nalle,  85  Texas,  520. 

2. — Same— Railroad  Bonds  for  Depot  Purposes. 

Authority  in  a  city  charter  to  issue  bonds  to  ''aid  in  the  construction  of  a 
railroad"  will  warrant  the  issue  of  bonds  to  purchase  grounds  for  a  depot. 

8. — Same— Action  Upon— Equitable  Ownership— Defenses. 

Where  municipal  bonds  are  payable  to  bearer  they  may  be  sued  on  by  a 
legal  holder  thereof  to  whom  they  have  been  delivered  for  the  purpose  of  bring- 
ing suit,  thereon,  but  are  subject  to  any  defense  good  against  the  equitable 
ovoier. 

Appeal  from  the  District  Court  of  Marion  County.  Tried  below  be- 
fore Hon.  J.  M.  Talbot. 

F,  H,  Prendergasi,  for  appellant. 

Geo,  T.  Todd,  for  appellee. 

BAINEY,  Chief  Justice. — The  appellant  sued  to  recover  on  three 
certain  bonds  payable  to  bearer,  issued  by  the  city  of  Jefferson  to  pur- 
chase twenty-one  acres  of  land  for  depot  purposes  for  the  Texas  &  Pacific 
Kailroad. 

The  defendant  answered  under  oath  denying  the  plaintiflPs  ownership 
of  the  bonds  and  failure  of  consideration;  also  that  the  issuing  of  the 
bonds  was  ultra  vires.  The  case  was  tried  below  by  the  couri;  without 
a  jury  and  judgment  rendered  for  the  defendant. 

The  court  incorporated  in  the  judgment  three  grounds  for  refusing 
relief  to  plaintiff.  One  was  that  the  city  of  Jefferson  was  without  the 
power  to  issue  negotiable  instruments  for  the  purpose  for  which  these 
were  issued.  The  charter  of  said  city  authorized  the  board  of  aldermen 
at  any  time  to  levy  a  special  tax  for  various  purposes,  among  which  was 
aiding  "in  the  construction  of  railroads  to  and  from  Jefferson,"  and  for 
the  accomplishment  of  said  purpose  bonds  were  authorized  by  said  char- 
ter to  be  issued. 

The  case  of  City  of  Austin  v.  Nalle,  85  Texas,  620,  settles  this  aues- 
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tion  contrary  to  the  trial  courts  holding.  There  it  is  stated  that  "A 
municipal  bond,  in  its  ordinary  sense,  means  a  negotiable  bond.  ♦  ♦  ♦ 
The  word  implies  something  more  than  mere  promises  to  pay;  that  is 
to  say,  it  implies  bonds  having  the  commercial  quality  of  negotiability.^' 
As  to  the  power  of  the  city  of  Jefferson  to  issue  negotiable  bonds,  there 
is  nothing  to  distinguish  this  case  from  the  Nalle  case. 

Another  ground  upon  which  the  court  based  its  judgment  was  that 
the  charter  did  not  authorize  the  city  to  issue  bonds  to  purchase  grounds 
for  a  depot.  It  was  authorized  to  issue  bonds  to  aid  in  the  construction 
of  railroads  to  and  from  Jefferson.  This  term  is  broad  enough  to  in- 
clude everything  that  is  essential  for  the  proper  construction  of  the  road. 
Depots  are  necessary  for  its  operation,  without  which  it  would  be  incom- 
plete. Depots  being  necessary  to  its  construction,  the  purchasing  of 
ground  upon  which  to  build  one  was  aiding  "in  the  construction  of  rail- 
roads'* and  was  embraced  within  the  charter's  grant  of  power.  Town- 
ship V.  Strong,  96  U.  S.,  271. 

The  other  ground  upon  which  the  court  based  its  judgment  was  that 
the  plaintiff  having  failed  to  reply  to  defendant's  plea  denying  plain- 
tiff's ownership  of  the  bonds,  and  the  evidence  showing  the  equitable 
ownership  to  be  in  one  Roberts,  plaintiff  could  not  recover.  The  evi- 
dence developed  that  Roberts  was  the  owner  of  the  bonds,  but  they  had 
been  placed  by  him  in  the  hands  of  plaintiff  as  his  agent  for  the  pur- 
pose of  suit.  The  bonds  being  payable  to  bearer,  and  plaintiff  being 
the  legal  holder  thereof,  was  entitled  to  maintain  an  action  thereon. 
Rider  v.  Duval,  28  Texas,  623;  Butler  v.  Robertson,  11  Texas,  142.  The 
equitable  ownership  being  in  Roberts,  the  defendant  could  interpose  any 
defense  that  the  bonds  were  subject  to  as  against  him. 

The  errors  indicated  require  a  reversal  of  the  judgment,  unless  the 
contention  of  appellee  that  the  evidence  shows  that  the  bonds  were  never 
delivered,  and  that  there  was  a  failure  of  consideration,  is  sustained. 
Without  discussing  the  evidence  we  will  simply  say  that  it  is  not  con- 
clusive, and  it  appearing  from  the  record  that  the  court  did  not  pass 
upon  the  issues  presented  in  this  connection,  we  do  not  feel  justified  in 
determining  them  on  this  appeal.  Besides,  the  evidence  on  these  issues 
does  not  appear  to  have  been  fully  developed;  at  least,  it  is  unsatis- 
factory. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  C.  Shetter  v.  Fort  Worth  &  Denver  City  Railway  Company. 

Decided  November  29,  1902. 

1. — Contributory  Negligence — ^Discovered  Peril.  * 

Evidence  held  to  warrant  a  finding  that  plaintiff  was  guilty  of  contributoxy 
negligence  in  attempting  to  cross  a  switch  track  at  the  rear  end  of  a  train 
thereon  ready  to  be  moved,  and  not  to  warrant  a  charge  on  discovered  periL 
(The  facts  will  be  found  fully  stated  in  Railway  v.  Shetter,  94  Texas,  196.) 

2. — ^Argument  of  Counsel — ^Hannless  Error. 

Improper  remarks  of  counsel  to  the  jury  will  not  constitute  ground  for  re- 
versal where  the  verdict  is  fully  warranted  by  the  fact,  and  probably  no  harm 
was  occasioned  thereby. 

Appeal  from  the  District  Court  of  Clay  County.    Tried  beiow  before 
Hon.  A.  H.  Carrigan. 

L.  C  Barren,  J.  A,  Templeion,  Jos.  F.  Carter,  and  L,  A,  Carleion, 

for  appellant. 

Stanley,  Spoonts  &  Thompson,  for  appellee. 

HUNTER,  Associate  Justice. — The  facts  on  this  appeal  seem  to  be 
substantially  the  same  as  they  were  on  the  last  former  appeal  (58  South- 
western Reporter,  179;  Supreme  Court  decision,  94  Texas,  196,  59 
Southwestern  Reporter,  533),  and  the  real  question  of  law  involved,  as 
we  understand  it,  being  whether  they  were  such  as  required  of  the  court 
a  charge  upon  discovered  negligence,  such  charge  being  asked  by  appel- 
lant and  refused.  Upon  this  issue  the  trial  court,  as  it  should  have 
done,  followed  the  decision  of  our  Supreme  Court  in  this  case,  rendered 
upon  certificate  of  dissent,  and  we  find  no  error  in  such  action,  though 
the  writer  is  still  of  opinion  that  the  evidence  required  a  charge  on  dis- 
covered negligence,  and  yields  now  only  to  the  higher  authority  lodged 
by  the  Constitution  in  our  Supreme  Court. 

The  evidence  warranted  the  jury  in  finding  that  the  appellee  was  not 
guilty  of  culpable  negligence,  or  if  it  was  that  the  appellant  was  guilty 
of  contributory  negligence,  and  in  support  of  the  verdict  we  find  accord- 
ingly. 

We  feel  constrained  to  say  that  the  argument  and  remarks  of  one  of 
appellee's  attorneys  on  the  trial  in  the  district  court  were  improper,  and 
were  not  such  as  usually  characterize  the  conduct  of  that  distinguished 
advocate ;  yet,  as  we  tliink  the  verdict  was  clearly  warranted  by  the  facts 
so  far  as  the  issues  were  submitted  to  the  jury,  we  have  reached  the  con- 
clusion that  probably  no  harm  was  occasioned  thereby,  and  finding  no 
reversible  error  in  the  proceedings  the  judgment  is  afiirmed. 

Afjirmed. 

Writ  of  error  refused. 
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W.  F.  NOBMAN  ET  AL.  V.  E.  D.  THOMPSON  ET  AL. 
Decided  November  29,  1902. 

Local  Option  Election— Notice— Failure  to  Post. 

Where  one  of  the  five  copies  of  notice  of  holding  a  local  option  election  was 
posted  only  nine  days  instead  of  twelve  days  prior  thereto,  but  the  voters  of 
the  county  had  actual  notice  of  the  election,  and  the  result  thereof  was  not  af- 
fected by  the  failure  to  post  such  copy  for  the  full  twelve  days,  the  election 
was  not  for  that  reason  rendered  void. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be^ 
fore  Hon.  H.  C.  Connor. 

Looney  £  Clark,  for  appellants. 

C,  E.  Meade,  for  appellee. 

TEMPLETON,  Associate  tfusTiCE. — A  local  option  election  held 
throughout  Hunt  County  on  May  3,  1902,  resulted  in  favor  of  prohibi- 
tion. W.  F.  Norman  and  others  instituted  proceedings  to  contest  the 
election,  the  county  judge  being  named  as  contestee.  It  was  alleged, 
as  ground  for  the  contest,  that  one  of  the  five  copies  of  the  order  for 
the  election,  which  were  posted  as  notices,  was  not  posted  twelve  days 
before  the  election.  The  contestee  replied  that  the  qualified  voters  of 
the  county  had  notice  of  the  election,  and  that  if  the  copy  of  the  order 
in  question  was  not  posted  at  the  proper  time,  the  failure  to  post  the 
same  did  not  affect  the  result  of  the  election.  On  a  trial,  judgment  was 
entered  for  the  contestee,  and  the  contestants  have  appealed. 

There  is  no  statement  of  facts  in  the  record.  The  trial  judge  filed 
conclusions  of  fact  wherein  he  found  that  the  particular  copy  of  the 
order  was  posted  only  nine  days  before  the  election;  that  the  qualified 
voters  of  the  county  had  actual  notice  of  the  election,  and  that  the  result 
thereof  was  not  affected  by  the  failure  to  post  the  copy  of  the  order 
twelve  days  before  the  election.  Upon  this  state  of  facts  he  held,  as  a 
matter  of  law,  that  the  election  was  valid.  The  question  presented  on 
this  appeal  is  whether  the  failure  to  post  the  copy  of  the  order  twelve 
days  before  the  election  rendered  the  election  yoid,  notwithstanding  the 
fact  that  the  qualified  voters  of  the  county  had  notice  of  the  election, 
and  the  further  fact  that  the  failure  to  post  the  copy  of  the  order  in  due 
time  did  not  affect  the  result  of  the  election. 

The  method  of  giving  notice  of  a  local  option  election  is  prescribed 
by  article  3387,  Eevised  Statutes,  which  provides  that  "the  clerk  of  said 
court  shall  post  or  cause  to  be  posted  at  least  five  copies  of  said  order  of 
election  at  different  places  within  the  proposed  limits  for  at  least  twelve 
days  prior  to  the  day  of  election,  which  election  shall  be  held  and  returns 
thereof  made  in  conformity  with  the  provisions  of  the  general  laws  of 
the  State  and  by  the  officers  appointed  and  qualified  under  such  laws." 
The  first  contention  of  appellants  is  that  the  Court  of  Criminal  Appeals 
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has  repeatedly  construed  this  article  of  the  statutes,  and  has  uniformly 
held  that  the  election  is  void  if  the  statutory  notice  has  not  been  given ; 
that  since  the  said  article  has  been  so  construed,^  the  Legislature  has 
amended  the  same,  and  has  not  provided  that  the  failure  to  give  the 
statutory  notice  shall  not  invalidate  the  election  if  the  voters  have  notice 
otherwise  of  the  election,  and  the  result  is  not  affected,  thereby  accept- 
ing the  construction  placed  on  the  said  article  by  said  court  and  con- 
cluding the  question  as  to  the  legislative  intent. 

The  following  cases  are  relied  on  by  appellants,  viz:     Ex  parte  Kra- 
mer, 19  Texas  Crim.  App.,  124;  Smith  v.  State,  19  Texas  Crim.  App., 
444;  James  v.  State,  21  Texas  Crim.  App.,  356;  Irish  v.  State,  29  S. 
W.  Bep.,  778;  Bowman  v.  State,  40  S.  W.  Rep.,  798;  Bowman  v.  State, 
41  S.  W.  Bep.,  635;  Shields  v.  State,  42  S.  W.  Rep.,  398;  Frickie  v. 
State,  45  S.  W.  Bep.,  810.     In  the  Kramer  case,  which  was  a  habeas 
corpus  proceeding,  the  court  said :     "In  the  statutes  providing  for  such 
elections,  it  is  required  that  the  clerk  shall  post  or  cause  to  be  posted 
at  least  five  copies  of  the  order  for  election  at  different  public  places  in 
the  county,  for  at  least  twenty  days  prior  to  the  day  of  election.     It  ap- 
pears from  the  record  in  the  case  before  us,  and  is  a  fact  admitted  by 
the  prosecution,  that  this  requirement  of  the  law  was  not  observed.     But 
one  copy  of  the  order  for  the  election  was  posted  twenty  days  prior  to 
the  election.     The  other  four  copies  were  posted  less  than  twenty  days 
prior  to  such  election.     There  are  other  defects  in  the  election  which 
are  perhaps  also  fatal  to  its  validity;  but  this  one  alone  is  sufficient  to 
render  it  void  under  our  view  of  the  law,  and  the  previous  decisions  of 
this  court."     None  of  the  decisions  referred  to  relate  to  the  question  of 
notice.     The  relator  was  discharged.     The  Smith  case  was  an  appeal 
from  a  conviction  for  violating  the  local  option  law.     The  record  showed 
an  agreement  to  the  effect  that  "after  the  court  had  ordered  the  election, 
and  prior  to  the  holding  of  the  same,  only  three  certified  copies  of  the 
order  of  election  were  posted,     *     *     *     and  that  these  were  the  only 
notices  of  said  election  that  were  ever  posted."    It  was  held  that  the 
election  was  void,  and  the  prosecution  was  dismissed.     In  the  James 
case  it  was  held  that  the  evidence  was  not  sufficient  to  show  that  the 
notices  were  posted,  and  the  judgment  was  reversed  and  the  cause  re- 
manded.    This  case  was  overruled  by  the  Irish  case,  a"nd  it  was  held 
that,  under  the  statute  making  the  order  declaring  the  result  of  the 
election  prima  facie  evidence  of  the  regularity  of  the  proceedings,  the 
burden  was  on  the  defendant  to  show  that  the  notices  had  not  been 
posted.     The  judgment  was  affirmed.     The  Bowman  cases  were  to  the 
same-  effect,  and  both  judgments  were  affirmed.     This  holding  was  again 
followed  in  the  Shields  case,  and  it  was  held  that  the  evidence  offered 
by  the  defendant  to  show  that  the  notices  were  not  posted  was  not  suffi- 
cient to  require  the  submission  of  the  issue  to  the  jury.     This  judgment 
was  also  affirmed.     In  the  Frickie  case,  which  was  a  charge  of  violating 
the  identical  law  involved  in  the  Shields  case,  it  was  held  that  the  evi- 
dence tending  to  show  that  the  notices  were  not  posted  was  such  that 
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it  was  the  duty  of  the  coijrt  to  submit  this  issue  to  the  jury.  Because 
this  was  not  done  the  judgment  was  reversed  and  the  cause  remanded. 

After  the  decisions  in  the  Smith  and  Kramer  cases  had  been  rendered, 
the  Legislature  amended  the  article  in  question  and  changed  the  time 
for  posting  the  notices  from  twenty  to  twelve  days,  and  omitted  the 
word  "public"  from  the  provision  regarding  the  place  of  posting  the 
notices. 

A  careful  examination  of  the  cases  cited  shows  that  in  none  of  them 
was  the  court  considering  the  question  involved  in  this  case,  that  is, 
whether  the  election  was  void  if  the  statutory  notice  was  not  given,  not- 
withstanding the  fact  that  the  voters  had  notice  and  that  the  result  of 
the  election  was  not  affected  by  the  failure  to  give  the  notice  prescribed 
by  law.  The  records  before  the  court  in  the  Kramer  and  Smith  cases 
showed  that  the  notices  were  not  posted.  In  the  Kramer  case,  the  fact 
was  admitted  by  the  prosecution  and  in  the  Smith  case  was  shown  by 
an  agreed  statement.  In  this  condition  of  the  records  it  was  held,  and 
we  think  properly,  that  the  elections  were  void.  It  is  evident  that  the 
admissions  and  agreements  made  by  the  State  in  these  cases,  as  above 
set  out,  controlled  the  court  in  its  action  in  making  final  disposition  of 
the  prosecutions.  It  was  conceded  by  the  State  in  each  of  the  cases  that 
the  statutory  notice  had  not  been  given,  and  there  was  no  suggestion 
that  the  voters  had  actual  notice.  Notice  to  the  voters  is  essential  to 
the  validity  of  such  elections,  and  if  it  appears  that  the  notice  required 
by  the  statute  was  not  given,  the  presumption  is  that  the  electors  did 
not  have  notice.  An  appellate  court  passes  upon  a  case  on  the  record 
made  before  it,  and  if  the  record  shows  a  void  election,  it  will  be  so  ad- 
judged. The  record  on  appeal  may  show  a  state  of  facts  which  will  ren- 
der the  election  void,  when  if  all.  the  facts  were  disclosed  the  election 
would  be  valid.  An  election  is  either  void  or  valid ;  if  it  is  void  for  any 
reason  it  can  not  be  made  valid.  But  a  valid  election  may  be  made  to 
appear  void  by  a  record  on  appeal,  and  the  court  will  dispose  of  the  case 
on  the  record,  and  not  on  some  theory  not  suggested  by  the  facts  con- 
tained in  the  transcript.  On  the  other  hand,  a  void  election  may  ap- 
pear to  be  valid.  In  the  very  list  of  cases  cited  by  appellants,  the  Court 
of  Criminal  Appeals  recognized  and  applied  the  rules  stated.  In  the 
Shields  case  the  election  was  held  valid  and  the  appellant  was  compelled 
to  pay  the  penalty  of  a  violated  law.  In  the  Frickie  case  it  was  held 
that  the  same  law  as  that  involved  in  the  Shields  case  may  not  have 
been  legally  adopted,  and  the  cause  was  remanded  for  a  further  trial  of 
the  issue.  Again,  if  the  election  is  void,  it  is  not  made  valid,  by  the 
order  of  the  court  declaring  the  result,  and  yet  it  was  held  in  the  Irish, 
Bowman,  Shields,  and  Frickie  cases,  that  convictions  for  violating  the 
law  would  be  sustained,  so  .far  as  the  question  of  giving  notice  of  the 
election  was  concerned,  upon  proof  of  the  entry  of  such  order.  It  is 
therefore  clear  that  because  a  particular  election  has  been  held  void  on 
a  record  showing  that  the  statutory  notice  of  election  was  not  given,  this 
is  not  decisive  of  the  question  whether  all  elections  held  without  that 
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character  of  notice  are  invalid.  The  very  question  which  was  before 
the  Court  of  Criminal  Appeals  and  considered  and  decided  by  that  court 
in  the  cases  cited  was  whether  an  election  shown  by  the  record  to  have 
been  held  without  the  statutory  notice  being  given^  there  being  no  sug- 
gestion that  the  voters  had  actual  notice,  was  a  valid  election.  This  is 
not  the  question  presented  in  this  case.  The  question  here  is  whether, 
if  the  statutory  notice  was  not  given,  the  election  would  nevertheless  be 
valid,  provided  the  voters  had  actual  notice,  and  the  failure  to  comply 
with  the  statute  did  not  affect  the  result  of  the  election.  That  this  ques- 
tion was  not  passed  on  by  the  Court  of  Criminal  Appeals  is  shown  by 
the  fact  that  in  none  of  their  opinions  is  there  the  slightest  reference 
to  it.  When  the  state  of  the  law  upon  that  question  is  considered,  as 
it  will  be  later  on  in  this  opinion,  it  is  inconceivable  that  the  coujt 
should  have  determined  the  question  without  paying  it  "the  cold  re- 
spect of  a  passing  glance.'^  The  fact  is,  that  the  question  has  never  been 
considered,  much  less  decided,  by  the  Court  of  Criminal  Appeals,  and 
the  Legislature  in  amending  the  article  of  the  statute  respecting  notice 
did  not  have  in  mind  a  decision  which  was  never  rendered.  The  con- 
trary contention  has  been  urged  by  counsel  for  appellants  with  zeal  and 
ability,  but  our  conviction  is  strong  that  their  contention  is  unsound. 

We  now  come  to  a  consideration  of  the  question  on  its  merits.  The 
case  turns  on  the  construction  to  be  placed  on  article  3387,  quoted  in 
the  beginning  of  this  opinion.  It  is  our  duty  to  ascertain  the  legislative 
will  and  follow  it.  Was  it  the  intention  of  the  Legislature  that  a  fail- 
ure to  comply  with  the  statute  in  respect  to  giving  notice  of  the  election 
should  render  the  election  void,  regardless  of  whether  the  voters  had  ac- 
tual notice,  and  of  whether  the  failure  to  comply  with  the  statute  af- 
fected the  result  ?  Where  such  intention  exists,  it  is  usually  manifested 
by  incorporating  an  express  declaration  to  that  effect  in  the  statute.  It 
must  be  held  that  the  Legislature  had  in  mind  this  rule  of  law  when 
the  article  in  question  was  adopted,  and,  as  the  article  contains  no  such 
declaration,  it  will  be  presumed  that  no  such  intention  existed,  unless 
the  language  of  the  article  forbids  such  presumption.  The  statute  is 
expressed  in  mandatory  terms,  but  this  fact  does  not  necessarily  require 
the  construction  propounded  by  appellants.  In  discussing  the  effect  of 
the  use  of  the  word  "shall"  in  another  article  of  the  statute  relating  to 
the  designation  of  election  precincts,  our  Supreme  Court,  in  Davis  v. 
State,  75  Texas,  433,  said:  "It  may  be  said  that  the  use  of  the  word 
*shair  shows  that  the  provision  is  mandatory.  That  it  is  a  command  to 
the  commissioners  court  may  be  granted,  but  it  does  not  follow  that  it 
is  mandatory  in  the  sense  that  it  makes  a  compliance  with  the  provision 
essential  to  the  validity  of  the  election.  The  word  'shall'  has  been  fre- 
quently construed  as  not  mandatory  when  the  provision  in  which  it  was 
found  did  not  confer  a  private  right,  and  the  public  interest  did  not 
demand  such  construction."  In  that  case  the  court  declared  that,  "the 
main  design  of  all  election  laws  is,  or  should  be,  to  secure  a  fair  expres- 
sion of  the  popular  will  in  the  speediest  and  most  convenient  manner; 
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and  we  think  that  a  failure  to  comply  with  provisions  not  essential  to 
attain  that  object  should  not  avoid  the  election,  in  the  absence  of  lan- 
guage clearly  showing  that  such  was  the  legislative  intent/'  The  court 
called  attention  to  the  fact  that  the  statute  there  considered  did  not 
contain  an  express  declaration  that  a  failure  to  comply  with  its  require- 
ments should  avoid  the  election,  and  it  was  held  that  the  statute  was  di- 
rectory, although  the  article  there  construed  was  couched  in  mandatory 
language.  To  similar  effect  is  the  decision  of  the  Court  of  Criminal 
Appeals  in  Snead  v.  State,  40  Texas  Criminal  Reports,  262.  The  object 
of  the  Legislature  in  enacting  the  article  under  consideration  in  the  case 
at  bar  was  to  insure  notice  to  the  voters  of  the  election.  Voss'v.  Ter- 
rell, 40  S.  W.  Bep.,  170.  Notice  to  the  voters  is  essential  to  the  validity 
of  such  elections,  but  if  the  voters  have  actual  notice,  it  is  apparent  that 
the  statutory  notice  is  unnecessary.  In  the  very  nature  of  things,  the 
posting  of  only  five  notices  in  a  great  county  like  Hunt  would  amount 
to  no  more  than  constructive  notice  to  the  mass  of  the  people.  In  such 
case,  it  is  easily  conceivable  that  the  notice  received  by  the  voters  in  the 
progress  of  the  campaign  would  be  more  general  and  effective  than  that 
derived  from  the  statutory  notices.  The  object  of  the  law  requiring 
copies  of  the  order  of  election  to  be  posted  being  simply  to  provide  for 
notice  to  the  voters,  to  hold  the  election  void  because  one  of  the  copies 
was  not  posted  for  quite  the  full  time,  would  accomplish  no  good  pur- 
pose if  the  voters  had  actual  notice  of  the  election.  We  think  that 
literal  compliance  with  the  statute  should  be  required  only  when  neces- 
sary to  protect  the  electors  in  their  right  of  suffrage,  and  that  such  was 
the  intention  of  the  Legislature.  To  hold  otherwise  would  be  to  sacri- 
fice the  purpose  and  spirit  of  the  law  to  form  and  literalism,  and  this 
can  not  be  permitted.  It  is  significant  of  the  intention  of  the  Legisla- 
ture that  the  article  providing  for  notice  contains  a  clause,  also  in  man- 
datory language,  requiring  the  election  to  be  held  and  the  returns 
thereof  to  be  made  in  conformity  with  the  provisions  of  the  general 
laws  regulating  elections.  Many  of  the  provisions  referred  to,  although 
mandatory  in  form,  have  been  held  to  be  merely  directory.  It  is  not 
an  unreasonable  conclusion  that  the  Legislature  intended  a  like  construc- 
tion to  be  placed  on  the  provision  respecting  notice,  since  that  provision 
is  incorporated  in  the  same  article  with  the  requirements  concerning 
the  manner  of  holding  the  election.  And  by  article  3390  it  is  provided 
that  the  order  of  the  court  declaring  the  result  of  the  election  shall  be 
prima  facie  evidence  that  all  the  provisions  of  the  law  have  been  com- 
plied with  in  giving  notice  of  and  holding  such  election,  again  placing 
the  giving  of  notice  on  the  same  footing  with  the  provisions  regarding 
the  holding  of  the  election. 

The  very  question  raised  in  this  case  has  never  before  been  presented 
for  decision  in  this  State.  In  Swenson  v.  McLaren,  21  Southwestern 
Reporter,  300,  it  was  held  that  a  school  tax  election  was  void  because 
the  notices  pf  election  were  issued  and  signed  by  the  county  judge  when 
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the  law  required  the  same  to  be  signed  by  the  sherifE.  The  court  said 
that  the  voters  were  required  by  law  to  assemble  only  at  the  call  of  the 
sheriff,  and  not  at  the  call  of  the  county  judge.  In  Field  v.  Hall,  40 
Southwestern  Beporter,  749,  it  was  held  that  a  stock  law  election  was 
invalid  because  tie  county  judge,  without  authority  from  the  commis- 
sioners court,  changed  the  time  of  holding  the  election,  the  court  alone 
having  power  under  the  law  to  fix  the  time  of  election.  It  is  obvious 
that  these  cases  are  not  in  point.  In  the  first  case  the  notices  were 
null  and  void  because  not  issued  by  the  proper  ofl5cer,  and  there  was 
no  attempt  to  show  that  the  voters  had  notice  otherwise  of  the  election. 
In  the  second  case  the  election  was  held  on  a  day  different  from  that  fixed 
by  the  court  having  power  to  set  the  time  of  holding  the  election,  and 
was  therefore  a  nullity. 

'  The  question  has,  however,  received  consideration  in  other  jurisdic- 
tions. In  American  and  English  Encyclopedia  of  Law,  volume  10, 
page  C26,  the  rule  is  thus  stated :  "In  the  case  of  special  elections,  how- 
ever, when  the  law  does  not  fix  the  time  and  place  for  holding  same, 
but  they  are  to  be  fixed  by  some  authority,  failure  to  give  such  notice 
or  issue  a  proclamation  of  the  election  will  render  it  a  nullity,  unless 
the  people  have  actual  knowledge  and  attend  so  that  the  result  is  not 
affected.  If  it  appears  that  the  people  generally  had  actual  notice  of  a 
special  election,  so  that  the  result  would  not  have  been  different  of 
proper  notice  had  been  given,  failure  to  give  such  notice  does  not  vitiate 
the  election."  In  McCrary  on  Elections,  sections  176  et  seq.,  the  ques- 
tion is  discussed,  and  the  rule  announced  that  when  the  election  has 
been  held  at  the  proper  time  and  place  and  the  electors  had  notice  and 
participated  in  it,  the  want  of  such  notice  as  the  law  provides  will  not 
render  it  void. 

One  of  the  earliest  case  involving  the  question  arose  in  Ohio  and  was 
considered  by  the  Supreme  Court  of  that  State  in  Foster  v.  Scarff,  15 
Ohio,  532.  Legal  notice  was  not  given,  and  the  election  was  held  void. 
But  in  concluding  the  opinion  the  court  uses  this  language:  "In  de- 
ciding this  case,  however,  we  do  not  intend  to  go  beyond  the  case  before 
us,  as  presented  by  its  own  peculiar  facts.  We  do  not  intend  to  hold, 
nor  are  we  of  opinion,  that  the  notice  by  proclamation  as  prescribed  by 
law,  is  per  se,  in  all  supposable  cases,  necessary  to  the  validity  of  an 
election.  Jf  such  were  the  law,  it  would  be  in  the  power  of  a  ministerial 
officer,  by  a  misfeasance,  always  to  prevent  a  legal  election.  We  have 
no  doubt  that  when  an  election  is  held  in  other  respects  as  prescribed 
by  law,  and  notice  in  fact  of  the  election  is  brought  home  to  the  great 
body  of  the  electors,  though  derived  through  means  other  than  the  proc- 
lamation which  the  law  prescribes,  such  election  would  be  valid."  In 
the  case  of  Wheat  v.  Smith,  7  Southwestern  Reporter,  161,  the  very 
point  was  decided  by  the  Supreme  Court  of  Arkansas.  That  case  was 
a  contest  of  a  special  election  held  to  fill  a  vacancy  in  an  office.  It  was 
doubtful  from  the  evidence  whether  the  notice  required  by  law  had  been 
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given,  but  it  was  shown  that  the  voters  had  notice  in  fact,  and  that  the 
result  was  not  affected  by  the  failure  to  give  the  statutory  notice.  In 
discussing  the  issue  the  court  said:  "When  a  special  election  to  fill  a 
vacancy  is  ordered,  there  is  no  presumption  that  the  voters  know  the 
date  fixed  by  the  writ  of  election,  and  they  must  be  informed  of  it. 
But  the  established  rule  is  that  the  particular  form  and  manner  pointed 
out  by  the  statute  for  giving  notice  is  not  essential.  Actual  notice  to 
the  great  body  of  electors  is  suflBcient.  The  question  in  such  case  is 
whether  the  want  of  the  statutory  notice  has  resulted  in  depriving  suf- 
ficient of  the  electors  of  the  opportunity  to  exercise  their  franchise  to 
change  the  result  of  the  election.  ♦  ♦  *  When  the  election  is  leg- 
ally ordered,  and  the  elections  are  actually  apprised  of  the  time  and 
place  for  holding  it,  the  misfeasance  or  nonfeasance  of  the  officer  upon 
whom  the  statute  devolves  the  duty  of  giving  the  election  notice  can  not 
deprive  the  electors  of  the  power  to  express  their  will  through  their 
ballots.^' 

Another  case  in  point  is  that  of  In  re  Rowley,  70  New  York  Appellate 
Division,  208,  decided  by  the  Supreme  Court  of  that  State  in  1901.  A 
local  option  election  was  ordered,  and  it  was  the  duty  of  the  town  clerk, 
under  the  statute,  to  post  notices  of  the  election.  This  he  wholly  failed 
to  do,  but  the  voters  had  actual  notice.  It  was  held  that  the  election 
was  valid,  the  court  saying:  "As  I  have  said  before,  it  was  the  duty 
of  the  town  clerk  to  give  notice  of  the  vote  on  local  option.  *  ♦  * 
The  statute  in  respect  to  his  duties  is  directory  only.  In  case  of  a  fail- 
ure of  the  town  clerk  to  post  and  publish  the  notice,  where  the  electors 
were  not  given  other  notice,  the  vote  cast  would  be  void,  and  the  will 
of  the  people  thwarted  by  the  willful  refusal  of  that  officer  to  perform 
his  duties.  But  that  is  not  the  case  here.  The  end  sought  to  be  at- 
tained by  the  statute,  to  wit,  the  giving  of  notice  of  the  questions  to  be 
voted  for  at  the  town  meeting,  was  accomplished  in  this  case,  as  already 
clearly  appears.^*  To  the  same  effect  is  the  case  of  Little  v.  Langley, 
32  Lawyers'  Reports  Annotated,  723,  decided  by  the  Supreme  Court  of 
North  Dakota.  The  question  voted  on  related  to  the  location  of  a 
county  seat.  The  sufficiency  of  the  notice  was  assailed,  and  the  court 
held  that  there  was  a  substantial  compliance  with  the  statute,  but  that 
as  the  voters  had  notice  in  fact  and  a  full  vote  was  polled,  the  defect 
in  the  notice,  if  any,  did  not  affect  the  validity  of  the  election. 

The  authorities  quoted  from  the  above  and  the  cases  cited  therein  are 
believed  to  be  decisive  of  the  question.  The  overwhelming  weight  of 
authority  is  unquestionably  in  favor  of  the  contention  of  appellee  that 
the  failure  to  give  the  statutory  notice  of  an  election,  if  the  voters  had 
knowledge  of  and  participated  in  the  election  so  that  the  result  thereof 
was  not  affected  by  the  failure  to  give  notice  in  the  manner  prescribed 
by  law,  will  not  vitiate  the  election. 

We  do  not  desire  to  be  understood  as  disparaging  the  notice  required 
by  the  statute.  When  such  notice  is  not  given,  the  evidence  offered  to 
show  actual  notice  will  be  closely  scrutinized,  and  unless  it  is  sufficient 


544  30  Texas  Civil  Appeals  Reports. 

to  show  with  reasonable  certainty  that  no  injury  has  resulted  from  the 
failure  to  give  precise  legal  notice,  the  election  will  be  declared  void. 
No  question  concerning  the  suflBciency  of  the  evidence  is  presented  in 
this  case. 

The  judgment  of  the  trial  court  was  in  accordance  with  the  views 
above  expressed,  and  will  therefore  be  aflSrmed. 

Afftrmed. 


Qalveston,  Harrisburg  &  San  Antonio  Railway  Compaky 
F.  G.  Courtney. 

Decided  December  3,  1902. 

1.— Asramed  Risk— Railroad  Brakeman — ^Uncoiipling  Cars. 

Where  through  the  negligent  act  of  an  engineer  in  moving  his  train  back- 
ward without  a  signal  a  brakeman  was  injured  while  engaged  between  the  <»r8 
in  uncoupling  them  by  withdrawing  the  pin  with  his  hands,  and  the  evidence 
showed  that  there  was  no  danger  so  long  as  the  engineer,  as  required  by  his 
duty,  did  not  move  the  train  without  a  signal,  the  risk  was  not  assumed,  and 
the  fact  that  the  cars  were  provided  with  automatic  levers  for  uncoupling  did 
not  affect  the  question.  For  the  risk  to  have  been  assumed  the  circumstances 
must  have  been  such  that  the  brakeman  must  necessarily  have  known  the 
danger. 

2. — Contributory  Negligence— <}ue8tion  for  Jury. 

Under  all  the  evidence  adduced  in  this  case  it  is  held  that  the  question  of 
contributory  negligence  on  the  part  of  a  brakeman  in  uncoupling  cars  with  his 
hands  instead  of  using  an  automatic  coupler,  which  was  on  the  wrong  side  of 
the  car  and  which  he  did  not  see,  was  properly  one  for  determination  by  the 
jury,  and  not  by  the  court  as  a  matter  of  law. 

3. — ^Negligence— Engineer  Moving  Train  Without  SignaL 

Where  it  was  the  engineer's  duty  not  to  move  the  train,  which  was  stand- 
ing, without  a  signal,  because  of  the  resulting  danger,  his  action  in  so  moving 
it  was  negligence,  regardless  of  whether  or  not  he  Imew  that  the  brakeman  was 
between  the  cars  using  his  hands  and  not  the  levers  to  imcouple  them,  since  a 
reasonable  probability  of  injury  to  the  brakeman  was  sufficient  to  make  it  neg- 
ligence to  move  the  train. 

4. — Contributory  Negligence — ^Pleading  and  Evidence. 

Where  the  defendant  company  had  pleaded  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  using  the  automatic  levers  on  the  car  it  was  per- 
missible for  plaintiff,  as  material  to  that  issue,  to.  prove  that  the  levers  were  on 
the  wrong  side  of  the  car,  although  he  had  not  pleaded  that  fact. 

6.~Personal  Injury— Verdict— Damages  Held  Not  Excessive. 

A  verdict  for  $11,000  held  not  excessive  in  the  case  of  a  brakeman  35  years 
old,  earning  $90  per  month  at  the  time  of  an  injury  to  his  arm  which  rendered 
it  useless  and  subjected  him  to  great  pain  and  inconvenience,  and  so  far  injured 
his  earning  capacity  that  since  then  he  only  earned  at  another  business  less  than 
four  or  five  dollars  per  week. 

Appeal  from  the  District  Court  of  Bexar  County.     Tried  below  before 
Hon.  S.  J.  Brooks. 

Newton  £  Ward  and  Baker,  Botts,  Baker  &  Lovett,  for  appellant 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 
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JAMES,  Chief  Justice. — ^Appellee  was  a  brakeman  on  one  of  ap- 
pellant's freight  trains,^  and  sued  for  damages  for  injur}'  to  his  left 
arm,  which  was  caught  between  the  bumpers  of  the  cars  in  the  act  of 
uncoupling.  The  defendant  pleaded  assumed  risk  and  contributory . 
negligence.  The  verdict  was  for  plaintiff  for  $13,000,  which  was  re- 
duced in  the  District  Court  to  $11,000. 

The  train  stopped  at  Macdona  station  in  order  to  leave  two  cars  there. 
It  stood  on  a  down  grade  towards  the  engine.  It  was  in  the  night. 
The  mode  of  detaching  the  cars  was  for  the  engine  to  pull  the  train  up 
over  the  switch  and  stop  in  such  a  position  that  when  the  first  car  was 
uncoupled  from  the  rear  end  of  the  train,  it  could  be  pulled  forward 
over  the  switch  and  then  backed  into  the  side  track,  and  when  this  was 
done,  the  engine  pulled  forward  over  the  switch  and  backed  on  the  main 
line  and  coupled  up  to  the  remainder  of  the  train.  The  forward  one  of 
the  cars  had  been  taken  off  and  the  engine  was  coupled  to  the  train  and 
the  train  drawn  forward,  and  the  other  car  to  be  taken  out,  which  was 
near  the  rear  end  of  the  train,  was  pulled  up  to  the  switch  and  stopped. 
The  next  work  was  to  uncouple  this  car  from  the  rear  end  of  the  train. 
In  doing  this  work  by  attempting  to  uncouple  the  cars  with  his  hand, 
plaintiff  was  caught  and  his  arm  crushed.  There  was  evidence  of  the 
following  facts :  That  the  front  part  of  the  train  was  on  a  down  grade 
towards  the  east,  and  could  not  by  slack  or  otherwise  have  moved  back, 
unless  pushed  backwards  by  the  engine,  and  that  the  engine  was  moved 
backwards,  and  that  this  was  the  cause  of  plaintiff's  injury.  That 
while  such  work  as  being  done  the  train  was  to  be  moved  only  on  the 
signal  from  those  doing  the  work.  The  train  had  stopped  on  the  signal 
of  plaintiff  and  another  brakeman,  Jordan,  who  were  doing  the  un- 
coupling. The  witnesses,  including  the  engineer,  testified  that  the  en- 
gine after  it  stopped  had  no  right  to  move  whatever,  except  upon  a  sig- 
nal from  these  brakemen,  and  Jordan  and  Courtney  testified  that  neither 
of  them  gave  the  signal.  If  the  engine  had  not  moved  as  it  did  without 
a  signal,  it  was  perfectly  safe  and  free  from  danger  for  plaintiff  to  make 
this  uncoupling  with  his  hands. 

It  was  shown,  however,  that  this  car  and  the  one  from  which  it  was 
to  be  detached  were  equipped  with  automatic  uncoupling  levers,  in  good 
working  order,  by  means  of  which  the  work  could  have  been  done  with- 
out danger.  But  it  appears  that  the  levers,  or  one  of  them  at  least, 
should  have  been  on  the  right-hand  side  of  the  train  (looking  toward  the 
engine)  the  side  upon  which  these  men  were  working,  while  both  the 
levers  on  these  cars  were  on  the  other  side  of  the  train. 

Plaintiff  testified  that  all  cars  are  not  equipped  with  these  levers; 
that  he  did  not  know  that  there  was  a  lever  on  the  opposite  side;  that 
he  looked  for  one  where  one  ought  to  have  been,  and  none  being  there 
he  naturally  supposed  the  cars  had  no  levers,  and  then  he  went  in  to  do 
the  work  with  his  hands.  He  testified  also  that  he  did  not  see  the  lever ; 
that  possiblv  he  could  have  seen  it  if  he-  had  climbed  upon  the  draw 
Vol.  30  Civil— 35. 
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bare  to  see  it;  that  he  didn't  look  for  the  lever  after  he  got  hold  of  tiie 
pin;  he  did  not  know  whether  there  was  one  there  or  not;  that  he  looked 
over  the  drawbare  and  saw  the  chain  and  part  of  the  deadwood;  the 
chain  is  attached  to  the  lever;  he  didn't  know  whether  the  lever  went 
clear  out  to  the  end  of  the  car;  he  didn't  look  to  see,  but  he  could  see 
the  chain,  and  seeing  the  chain  possibly  was  pretty  good  evidence  that 
there  was  a  lever  somewhere  about.  It  would  indicate  that  there  was  a 
lever  there,  and  he  did  see  the  chain,  and  instead  of  looking  for  that 
lever  to  see  if  it  was  there,  he  undertook  to  pull  the  pin  out  with  his 
hands. 

Jordan  testified  that  *^the  car  to  be  set  out  was  a  box  car  which  had 
a  lever  on  the  left-hand  side  of  the  reaE  end ;  there  was  no  lever  on  ihe 
right-hand  side  .where  Courtney  was  going  to  uncouple  it.     I   don't 
know  why  that  flat  car  did  not  have  a  lever  on  the  right-hand  side;  it 
had  one  on  the  left-hand  side  •     ♦     *     ♦    never  saw  both  levers  on  the 
same  side  in  my  life  before,  nor  have  I  seen  it  since,  and  I  have  been 
railroading  longer  than  fourteen  yeare."    Just  before  plaintiff  under- 
took to  uncouple  the  care  he  and  Jordan  had  both  been  in  between  the 
care  (Jordan  underneath  the  care)  engaged  in  detaching  the  air  hose. 
The  engineer  testified:     "We  are  supposed  to  move  only  when  we  are 
signaled  to  do  so  in  switching, — simply  obey  signals.    When  two  men 
are  working  to  cut  a  train,  one  man  fixes  the  air  hose  and  one  man 
uncouples,  and  the  signal  should  come  from  one  or  other  of  these  men; 
ordinarily  the  man  doing  the  work  is  the  one  that  indicates  the  signal 
to  be  given;  this  is  for  the  purpose  of  keeping  from  mashing  some  one, 
so  the  signal  will  not  be  given  until  he  is  away;  the  engineer  has  no 
right  whatever  to  move  the  engine  without  a  signal  from  somebody; 
it  would  be  improper;  it  would  be  dangerous  to  move  without  a  signal 
in  switching."    Jordan  testified  among  other  things:    "If  the  train 
stood  still,  I  wouldn't  take  any  chances;  the  only  chance  is  that  the 
rest  of  the  crew  will  do  something  wrong ;  if  they  stand  still  and  do  right 
and  only  act  on  signals,  there  are  no  chances  to  take.     In  the  absence 
of  levers  I  have  often  pulled  pins  with  my  hand,  raised  it,  standing 
still ;"  and  again :     "If  that  train  was  standing  stock  still  there  was  no 
danger  in  a  man  going  in  and  lifting  the  pin  with  his  hand ;  if  it  stood 
still  it  could  not  have  hurt  anybody.     The  danger  in  going  in  there  was 
caused  by  the  train  unexpectedly  backing  up.     If  it  had  occurred  while 
I  was  under  the  coupler  separating  the  air  hose,  it  might  have  caught 
me.     I  didn't  expect  it  to  come  back." 

The  propositions  under  this  assignment  are  that  under  the  facts  plain- 
tiff as  a  matter  of  law  assumed  the  risk  of  injury  by  doing  the  work  with 
his  hands  instead  of  making  use  of  the  levere,  and  that  his  injury  was 
the  result  of  contributory  negligence.  The  second  assignment  raises 
the  same  questions. 

We  think  the  court  could  not  under  the  evidence  haves  treated  these 
issues  as  conclusively  established  against  appellant. 
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From  the  testimony  it  may  have  been  fotmd  that  the  train  came  to 
a  standstill  and  stood  down  hill  toward  the  engine,  and  was  therefore 
incapable  of  backing  by  reason  of  slack  in  the  train ;  that  there  was  no 
danger  in  going  between  the  cars  from  a  backward  movement  of  the 
train,  so  long  as  the  engine  was  not  moved,  and  the  engine  was  not  to 
be  moved  except  upon  a  signal  from  one  of  these  brakemen.  They  both 
say  no  signal  was  given,  and  the  evidence  indicates  that  the  engine 
moved  backwards  and  caused  plaintiff  to  be  injured. 

In  order  for  a  risk  to  be  assumed  the  circumstances  must  be  such 
that  the  injured  party  must  necessarily  have  known  of  the  danger. 
Railway  v.  Hannig,  91  Texas,  347.  There  was  no  danger  whatever  of 
his  being  injured  by  a  backward  movement  of  the  train,  so  long  as  the 
engineer  observed  his  duty,  which  plaintiff  had  a  right  to  assume  he 
would  do.  To  charge  plaintiff  with  notice  of  such  danger,  it  would  have 
to  be  held  that  he  must  have  anticipated  the  engineer's  negligent  act. 
Under  the  above  circumstances,  if  no  signal  was  given,  we  think  the 
danger  created  by  the  movement  of  the  engine  was  not  obvious  so  as  to 
make  plaintiff's  act  an  assumed  risk  as  a  matter  of  law;  and  the  fact 
that  the  cars  were  provided  with  levers  would  make  no  difference  in  this 
respect.     Railway  v.  Gourley,  21  Texas  Civ.  App.,  579. 

Whether  or  not  plaintiff,  under  all  the  conditions  surrounding  him, 
acted  as  a  prudent  man  would  have  done,  was  a  question  for  the  jury, 
and  the  court  did  not  err  in  refusing  to.  treat  his  act  as  negligence 
per  se. 

The  seventh  assignment  is  that  the  charge  was  erroneous  in  submit- 
ting as  an  issue  whether  or  not  it  was  the  duty  of  plaintiff  to  go  in 
between  the  cars  to  uncouple  them  with  his  hands,  when  .there  was  no 
testimony  justifying  its  submission,  and  because  the  uncontradicted  evi- 
dence showed  that  it  was  not  his  duty  to  go  in  between  the  cars  to 
imcouple  them,  but  that  it  was  his  duty  to  use  the  levers,  and  was  erro- 
neous in  ignoring  the  fact  that  these  cars  had  these  levers.  This  is  the 
same  point  in  another  form. 

The  sixth  assignment  complains  of  the  refusal  of  this  charge:  "A 
railroad  is  not  required  to  abandon  its  equipment  or  apparatus  on  its 
cars  because  of  later  or  newer  inventions,  although  the  same  may  be 
better  than  the  old  ones.  It  would  not  be  negligence  on  the  part  of  de- 
fendant to  operate  the  cars  in  question  with  the  Buckeye  coupler  because 
the  Jenny  coupler  may  be  newer,  and  better."  Such  issue  was  not  one 
made  by  the  pleadings,  and  it  does  not  appear  to  have  been  made  by 
the  evidence,  if  we  go  by  the  evidence  set  forth  in  the  statement  con- 
tained in  appellant's  brief  under  this  assignment. 

Under  the  fourth  and  twelfth  assignments  appellant  submits  that  be- 
cause the  cars  had  levers,  the  engineer  had  a  right  to  rely  upon  plaintiff 
using  them,  and  unless  the  engineer  knew  that  plaintiff  was  going  in 
to  tmcouple  the  cars  with  his  hands,  he  was  not  guilty  of  any  negligence 
by  backing  the  train.    The  engineer  himself  testified:     "We  are  sup- 
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posed  to  move  only  when  we  are  signaled  to  do  so  in  switching;  simply 
obey  signals.  When  two  men  are  working  to  cut  a  train,  one  man  fixes 
the  air  hose  and  one  man  tmcouples,  and  the  signal  should  come  from 
one  or  the  other  of  these  men;  ordinarily  the  man  doing  the  work  is  the 
one  that  indicates  the  signal  to  be  given ;  that  is  for  the  purpose  of  keep- 
ing from  mashing  some  one  so  the  signal  will  not  be  given  until  he  is 
away;  the  engineer  has  no  right  whatever  to  move  the  engine  without 
a  signal  from  somebody;  it  would  be  improper;  might  result  in  hurting 
some  one;  it  would  be  dangerous  to  move  without  a  signal  in  switching.* 
So  long  as  he  had  no  signal,  it  meant  to  him  that  it  was  dangerous,  to 
the  persons  at  work,  for  him  to  move  the  engine.  The  reasonable  prob- 
ability of  injury  to  such  persons,  in  some  way,  by  moving  the  engine 
was  suflBcient  to  make  it  negligence  to  move  it. 

Appellant  insists  that  the  engineer  had  a  right  to  rely  upon  the 
presumption  that  in  attempting  to  uncouple  the  cars  plaintiff  would 
use  the  levers,  and  if  the  engineer  did  not  know  that  plaintiff  was  going 
to  ignore  the  levers  and  was  going  in  between  the  cars  to  uncouple  them 
with  his  hands  he  was  not  guilty  of  negligence.  We  think  it  would  be 
more  correct  to  say  that  plaintiff  had  a  right,  in  doing  his  work,  to  act 
upon  the  presumption  that  the  engine  would  not  be  moved  without  the 
signal. 

The  third  assignment  relates  to  a  refused  charge  by  which  it  was 
sought  to  have  the  jury  instructed  not  to  consider  any  evidence  that  the 
levers  were  on  the  wrong  side  of  the  car,  etc.,  because  plaintiff  had  not 
alleged  this  in  his  pleading.  Defendant  raised  the  question  of  con- 
tributory negligence,  etc.,  and  this  evidence  was  proper  as  material  to 
that  issue.  ^The  fifth  assignment  is  similar,  and  alleges  further  that 
plaintiff  had  not  pleaded  that  when  the  engineer  moved  the  engine  back 
upon  plaintiff  he  knew  plaintiff  was  between  the  cars.  It  was  not  neces- 
sary that  he  should  have  known  this  to  make  his  moving  the  engine 
negligence. 

The  charge  complained  of  in  the  eighth  assignment  does  not  assume 
any  facts.  Railway  v.  Lehmberg,  75  Texas,  61.  As  a  matter  of  fact 
the  petition  did  allege  and  it  was  in  proof  that  the  train  was  set  in 
motion  without  a  signal.  The  other  objections  to  the  particular  charge 
have  in  effect  been  disposed  of  by  what  has  already  been  stated.  •  There 
is  nothing  in  the  ninth  assignment,  because  there  was  evidence  that  the 
train  was  backed  without  a  signal. 

We  do  uot  feel  able  to  say  that  the  verdict  is  excessive.  The  use- 
fulness of  plaintiff^s  arm  and  hand  is  permanently  destroyed,'  and  phy- 
sicians testified  that  he  would  be  better  off  if  the  arm  were  amputated. 
He  suffers  great  pain  and  inconvenience  from  it,  particularly  in  change- 
able weather.  One  of  the  physicians  testified  that  growing  age  would 
affect  ^n  injury  of  that  kind;  that  it  would  grow  more  sensitive. 
Plaintiff  was  34  years  old  and  earning  from  $85  to  $90  per  month. 
Since  his  injury  he  has  been  driving  a  laundry  wagon,  getting  a  com- 
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mission  on  work  he  might  secure,  which  was  between  $4  and  $5  a  week, 
and  out  of  his  commission  he  made  good  all  unpaid  or  bad  bills.  The 
verdict  is  large,  but  we  can  give  no  good  reason  for  requiring  a  remit- 
titur. Railway  v.  Bohan,  47  S.  W.  Rep.,  1050.  The  judgment  is  af- 
firmed. 

Affirmed. 
Writ  of  error  refused. 


W.  B.  Turner  et  al.  v.  Mary  A.  Cochran  bt  al. 

Decided  December  3,  1902. 

1. — ^Deed — ^Description— Identity  of  Land. 

Wh^re  there  was  a  deed,  executed  in  1856,  describing  the  land  as  "1476 
acres,  situated  in  the  State  of  Texas,  granted  to  S.  J.  R.,  lying  between  the  two 
branches  of  the  San  Jacinto  River  in  M.  County,"  and  the  same  grantor  by 
deed  executed  a  few  months  later  conveyed  the  land  to  the  same  grantee,  de- 
scribing it  as  being  "1476  acres,  granted  to  S.  J.  R.  between  the  two  San  Ja- 
cinto rivers,"  and  on  the  latter  date  also  executed  a  declaration  of  trust,  in 
which  the  land  was  described  as  "1476  acres,  S.  J.  Rickhow,"  the  description  in 
the  three  instruments,  taken  together,  are  held  to  clearly  refer  to  the  same  land 
and  to  sufficiently  identify  it. 

2.— Same— Mortgage— Lapse  of  Time— Presumption  of  Payment. 

Evidence  held  to  warrant  the  trial  court  in  assuming  that  the  later  deed, 
dated  November  10,  1856,  was  a  mortgage,  as  to  which,  from  the  great  lapse  of 
time,  a  presumption  would  obtain  that  the  debt  was  discharged;  and  as  to  the 
prior  deed,  that  it  was  either  a  mortgage,  or  that  it  would  be  presumed  the  land 
had  been  reconveyed  to  the  grantor. 

S. — Same — ^Defeasance  Construed. 

Where  a  written  defeasance  or  declaration  of  trust  accompanying  a  deed 
recited  that  T.  "has  this  day  conveyed  to  me  his  one-half  interest  in  the  follow- 
ing property,'*  with  a  list  of  lands,  lots,  and  personalty  thereto  subjoined,  and 
then  proceeded,  "also  the  following  lands,"  after  which  is  listed  several  other 
surveys,  the  use  of  the  word  "also"  placed  the  latter  lands  in  a  different  cate- 
gory from  the  preceding  ones,  and  showed  that  as  to  such  latter  lands  the  entire 
interest,  and  not  merely  a  half  interest,  was  conveyed. 

4. — ^Evidence — ^Private  Memorandum. 

Where  plaintiff  sued  in  trespass  to  try  title  on  the  theory  that  certain  debts 
secured  by  an  ancient  deed,  accompanied  by  a  written  defeasance,  had  been 
satisfied,  a  private  memorandum  of  the  grantee  found  among  his  papers,  show- 
ing that  he  had  disposed  of  the  property  pledged  and  that  the  proceeds  were 
insufficient  to  satisfy  the  debts  secured,  offered  in  evidence  by  the  defendant, 
was  properly  held  not  admissible. 

5.— Same — ^Notice — ^Trespass  to  Try  Title. 

Evidence  in  trespass  to  try  title  held  sufficient  to  show  that  a  purchaser 
from  defendant,  after  the  institution  of  the  suit,  bought  with  actual  notice  of 
plaintiff's  claim. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

H.  <£  A.  R.  Masterson,  for  appellants. 

W,  P.  £  A,  R.  Hamblen  and  L.  B.  Moody,  for  appellees. 
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GILL,  Associate  Justice. — The  appellees,  Mary  A.  Cochran,  joined 
pro  forma  by  her  husband,  originally  brought  two  suits  against  W.  B. 
Turner  for  the  recovery  of  1476  acres  of  land  alleged  to  be  situated  in 
Montgomery  County,  Texas,  and  described  as  one-third  of  a  league  origi- 
nally granted  to  Jas.  W.  Henderson,  assignee  of  S.  J.  Rickhow.  These 
suits  were  filed  one  in  Montgomery  County  and  one  in  Harris  County. 
The  form  of  the  actions  was  trespass  to  try  title.  By  agreement  of 
counsel  the  Montgomery  County  suit  was  transferred  to  Harris  County 
and  there  consolidated  with  the  Harris  County  suit.  The  latter  was 
filed  February  28,  1900,  and  the  former  March  3,  1900.  John  Hammon 
intervened  in  the  suit,  claiming  title,  and  H.  Masterson  was  also  made 
a  party.  He  answered  setting  up  some  claim  to  the  land,  but  offered 
no  proof  upon  the  trial.  Appellees  prevailed  upon  the  first  trial,  and 
upon  appeal  the  judgment  was  aflSrmed  by  this  court.  63  S.  W.  Rep., 
151. 

Pending  motion  for  rehearing  the  controlling  question  was  certified 
and  upon  the  answers  of  the  Supreme  Court  (61  Southwestern  Reports, 
923)  the  judgment  was  reversed  and. the  cause  remanded.  On  a  sec- 
ond trial  the  appellees  again  prevailed,  and  this  is  a  second  appeal. 

The  pleadings  present  the  issues  herein  discussed  and  need  not  be 
set  out  either  in  substance  or  at  length.  The  facts  established  on  the 
last  trial  are  so  entirely  different  from  the  first  that  a  full  restatement 
of  the  substance  of  the  evidence  is  necessary.  The  history  of  the  title 
to  the  land  involved  in  this  suit  is  as  follows : 

On  the  29th  day  of  September,  1851,  the  1476  acres  of  land  in  con- 
troversy was  patented  to  James  W.  Henderson,  assignee  of  Samuel  J. 
Rickhow,  and  was  described  in  the  patent  as  situated  in  Montgomery 
County,  Texas.  On  March  23,  1853,  J.  W.  Henderson  sold  and  con- 
veyed the  land  to  James  A.  Thompson.  On  the  12th  day  of  August, 
1856,  Thompson  made  and  delivered  a  deed  absolute  in  form  with  cov- 
enants of  warranty  naming  Wm.  R.  Baker  as  the  vendee.  This  deed  was 
properly  recorded  in  Montgomery  County  April  6,  1858. 

On  the  10th  day  of  November,  1856,  just  tiiree  months  later  than  the 
date  of  the  deed  last  above  mentioned,  J.  A.  Thompson  executed  to  W. 
R.  Baker  two  other  deeds  which  embraced  several  tracts  of  land,  some 
negroes  and  a  steamboat.  In  one  of  the  deeds  describing  the  land  con- 
veyed appears  this  sentence:  "1476  acres  granted  to  S.  J.  Rickhow 
between  the  two  San  Jacinto  rivers.^^  The  tract  is  not  referred  to  in 
any  other  way  in  that  instrument.  On  the  same  day,  November  10, 
1856,  W.  R.  Baker  executed  and  delivered  to  J.  A.  Thompson  an  instru- 
ment of  writing  as  follows : 

"J.  A.  Thompson  has  this  day  conveyed  to  me  his  half  interest  in  the 
following  property:  > 

"177  acres,  Humphrey  Jackson. 
"1476  acres,  John  lams. 
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"1565  acres,  J.  W.  Singleton. 

"492  acres,  H.  McLean. 

"8361/^  acres,  H.  Jackson. 

"300  acres,  John  Jones. 

^TLots  3,  4,  5,  6,  11  and  12  in  ,block  No.  68,  Houston ;  negroes  Sandy, 
Milas,  Dan  and  June;  steamboat  'Sam.'    Also  the  following  lands: 

"766  acres,  J.  W.  Asbury  tract. 

"750  acres,  W.  McWilkerson. 

"240  acres,  W.  McWilkerson. 

"500  acres;  J.  J.  Dimman. 

"960  acres,  E.  L.  Branhan. 

"1476  acres,  S.  J.  Rickhow. 

"The  title  and  interest  of  the  said  J.  A.  Thompson  is  to  be  conveyed 
back  by  me  on  demand  to  him  or  his  heirs.  The  object  of  the  convey- 
ance being  to  secure  me  in  the  payment  of  the  debts  and  liabilities  of 
Baker  and  Thompson,  and  for  all  payments  and  advances  made  by  me 
according  to  their  books,  and  that  I  shall  be  paid  back  to  the  exclusion 
of  the  private  debts  of  said  Thompson.  Upon  the  completion  of  said 
payments  the  title  to  be  conveyed  to  the  said  Thompson  or  his  heirs. 
November  lOth,  1856. 

(Signed      "W.  R.  Bakee.'' 

The  other  paper  referred  to  in  the  instrument  last  named  does  not 
affect  in  any  way  the  land  in  controversy.  The  two  deeds  of  November 
10,  1856,  to  which  this  instrument  refers,  were  duly  acknowledged  and 
recorded  in  Harris  Coimty,  December  8,  1856,  but  were  not  recorded 
in  Montgomery  County.  The  instrument  executed  by  W.  R.  Baker 
and  referring  to  these  two  deeds  was  recorded  in  Harris  County,  Feb- 
ruary 2,  1859,  but  not  in  Montgomery  County  until  August  27,  1900, 
and  after  these  suits  were  filed. 

W.  B.  Turner  claims  as  heir  of  W.  R.  Baker,  who  died  prior  to  1894, 
basing  his  claims  upon  the  deeds  from  Thompson  to  his  ancestor  and  the 
fact  that  he  was  sole  heir  and  devisee.  Hammon  bought  of  Turner 
after  the  institution  of  the  suits,  but  whether  with  notice  lis  pendens 
will  be  hereafter  seen. 

Masterson  bought  from  Hammon  pendente  lite. 

On  November  14,  1856,  J.  A.  Thompson  executed  a  deed  of  trust 
conveying  to  J.  W.  Henderson  as  trustee  the  1476  acres  in  controversy 
and  other  lands  to  secure  an  indebtedness  evidenced  by  a  promissory 
note  for  $961.37,  of  even  date  with  the  deed  of  trust  and  due  to  B.  A. 
Shepherd.  This  trust  deed  was  recorded  in  Harris  County  on  the  day 
of  its  date  but  not  filed  for  record  in  Montgomery  County  until  Au- 
gust 24,  1870.  On  April  6,  1858,  the  deed  of  trust  was  foreclosed  and 
B.  A.  Shepherd  became  the  purchaser  of  the  lands  therein  described, 
including  tiie  land  in  controversy.  The  trustee^s  deed  to  Shepherd  was 
recorded  in  Harris  County  September  27,  1858,  but  not  in  Montgomery 
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County  until  August  20,  1870.  The  mortgage  or  trust  deed  in  favor  of 
Shepherd  was  recorded  in  Harris  County  before  Thompson's  deed  to 
Baker  was  recorded  in  either  county,  but  the  trustee^s  deed  on  foreclos- 
ure was  not  recorded  in  either  county  until  after  Baker's  deed  was  re- 
corded in  Montgomery  County. 

Mrs.  M.  A.  Cochran  is  an  heir  of  B.  A.  Shepherd,  and  is  shown  to  be 
entitled  to  whatever  rights  accrued  to  him  by  reason  of  his  purchase 
and  the  trustee's  sale. 

Upon  this  state  of  facts  and  certain  other  facts  bearing  upon  the 
question  of  notice  to  Hammon  (which  will  be  stated  in  another  connec- 
tion) the  case  was  tried  to  a  jury  and  resulted  as  already  indicated. 
Inasmuch  as  the  trust  deed  in  favor  of  B.  A.  Shepherd  and  his  purchase 
thereunder  was  subsequent  in  point  of  time  to  the  deed  from  Thompson 
to  Baker,  appellees  could  not  recover  on  the  ground  that  the  deed  to 
Baker  was  unrecorded,  for  the  reason  that  the  burden  of  proof  was  upon 
appellees  to  show  a  purchase  for  value  without  notice,  and  the  proof 
was  silent  upon  the  point.  That  issue  was  eliminated  from  the  case 
upon  the  last  appeal.  As  between  appellees  and  W.  B.  Turner,  the  de- 
visee of  W.  R.  Baker,  the  court  assumed  in  his  charge  that  the  deed  from 
Thompson  to  Baker  of  date  August  12,  1856,.  and  the  two  conveyances 
from  Thompson  to  Baker  of  Date'November  10,  1856,  and  the  instru- 
ment executed  by  Baker  to  Thompson  of  date  November  10,  1856,  con- 
situted  together  a  mortgage,  instructed  the  jury  that  after  this  great 
lapse  of  time  the  discharge  of  the  debt  for  which  it  was  given  would 
be  presumed,  and  directed  a  verdict  in  favor  of  appellees  as  against 
Turner. 

The  action  of  the  trial  court  on  this  point  is  first  assailed  by  an 
objection  to  the  introduction  in  evidence  of  the  instrument  executed  by 
Baker  to  Thompson.     The  objections  were: 

1.  That  the  instrument  in  question  referred  to  a  deed  from  Thomp- 
son to  Baker  of  the  same  date,  whereas  Turner  claimed  under  the  deed 
from  Thompson  to  Baker  of  date  August  12,  1856. 

2.  That  the  description  of  the  land  was  too  vague  to  constitute 
notice. 

As  to  the  first  objection  we  held  on  the  former  appeal  that  the  point 
was  well  taken,  and  also  that  the  instrument  executed  by  Baker  No- 
vember 10,  1856,  and  denominated  in  the  briefs  a  declaration  of  trust 
(and  for  convenience  here  referred  to  in  the  same  way)  did  not  contain 
a  sufficiently  definite  description  of  the  land  to  identify  it  as  the  land 
conveyed  to  Baker  by  the  deed  of  August  12,  1856.  We  would  hold 
likewise  upon  this  appeal  upon  a  like  state  of  facts.  .  But  the  former 
record  did  not  contain  the  deeds  executed  by  Thompson  to  Baker  on  the 
date  of  the  "declaration  of  trust.'^ 

The  deed  of  August  12,  1856,  describes  the  land  as  follows:  "1476 
acres  of  land  (lying  and  being  situated  in  the  State  of  Texas)  granted 
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to  Samuel  J.  Bickhow,  numing  and  lying  between  the  two  branches  of 
the  San  Jacinto  River  in  Montgomery  County/' 

Thompson's  deed  to  Baker  of  date  November  10,  1856,  conveys  the 
land  in  controversy  by  the  following  description:  *^1476  acres  of  land 
granted  to  S.  J.  Bickhow  between  the  San  Jacinto  rivers/' 

In  the  declaration  of  trust  it  is  referred  to  simply  as  1476  acres,  S. 
J.  Bickhow. 

We  are  of  opinion  the  description  in  the  three  instruments  taken 
together  clearly  refer  to  the  same  land  and  sufficiently  identify  it,  espe- 
cially in  view  of  other  proof  adduced  showing  its  location. 

The  objection  that  the  "declaration  of  trust"  can  not  be  held  to  refer 
to  and  affect  the  deed  of  August  12,  1856,  is  perhaps  technically  well 
founded,  but  it  does  not  reach  any  vital  part  of  appellees'  case.  As 
has  been  seen,  the  court  charged  that  the  three  instruments  together 
constitute  a  mortgage,  and  directed  a  verdict  in  favor  of  appellees  as 
against  Turner.  If  as  between  the  parties  named  a  verdict  should 
have  been  directed  on  the  facts,  then  it  is  immaterial  that  the  court 
was  mistaken  in  the  reasons  given  for  his  action.  Now  it  is  too  clear 
for  discussion  that  the  deed  from  Thompson  to  Baker  of  date  November 
10,  1856,  and  the  "declaration  of  trust"  executed  at  the  same  time,  con- 
stituted a  mortgage,  for  the  conveyance  was  made  to  secure  a  debt,  and 
the  clause  of  defeasance  was  embodied  in  a  written  instrument  executed 
at  the  same  time.  The  land  affected  in  each  case  was  among  others 
the  land  in  question.  So  it  is  plain  that  but  for  the  Thompson-Baker 
deed  of  August  12,  1856,  the  course  taken. by  the  trial  court  would  be 
beyond  criticism.  Now  the  deed  of  August  12,  1856,  is  without  a  his- 
tory in  this  record.  The  parties  to  it  are  long  since  dead.  We  must 
look  to  the  instruments  themselves,  their  apparent  relation  to  each 
other  in  point  of  time  and  identity  of  subject  matter  to  find  a  reason 
and  an  explanation  for  their  separate  existence.  We  find  Baker  in 
possession  of  an  absolute  deed  from  Thompson  on  August  12,  1856. 
About  that  time  they  were  engaged  in  a  mercantile  partnership  and  had 
many  transactions  with  each  other.  About  three  months  later  we  find 
Baker  by  solemn  declarations  in  written  instruments  treating  the  land 
as  the  property  of  Thompson,  and  accepting  a  lien  upon  it  to  secure 
named  obligations.  From  the  time  of  the  foreclosure  of  the  Shepherd 
deed  of  trust  up  to  about  the  date  of  the  filing  of  this  suit  neither 
Baker  nor  his  representatives  have  ever  set  up  any  claim  to  the  land  or" 
paid  taxes  thereon.  The  opposing  claimants  under  Thompson  have 
persistently  asserted  ownership  both  by  payment  of  taxes  and  in  a  suit 
for  partition. 

When  Hammon  sought  to  purchase  from  the  Baker  estate  its  repre- 
sentatives asserted  that  the  estate  did  not  claim  it,  and  parted  with  such 
claim  as  it  might  have  for  an  insignificant  sum. 

Prom  these  facts  and  circumstances  and  the  long  lapse  of  time,  it 
seems  to  us  the  conclusion  is  inevitable  either  that  the  deed  of  August 
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12^  1856^  was  a  mortgage  and  had  been  satisfied  at  the  date  of  the 
November  transaction^  or  else  the  property  had  been  reconveyed  by 
Baker  to  Thompson  in  some  intervening  transaction  not  disclosed  by 
this  record,  and  doubtless  at  this  late  day  not  susceptible  of  •direct 
proof.  As  between  Baker  and  his  representatives  and  the  appellees 
there  can  be  no  question  of  notice.  Turner,  the  sole  devisee  of  Baker, 
fell  heir  to  Baker's  rights  and  no  more,  and  as  between  Baker  and  the 
appellees,  under  the  facts  stated.  Baker  could  not  have  prevailed.  The 
only  theory  upon  which  appellant  Turner  could  recover  would  be  that 
the  deed  of  August  12,  1856,  was  in  fact  a  conveyance  of  the  title  and 
was  unaffected  by  any  subsequent  transaction  between  the  parties. 

Appellants  quote  certain  expressions  of  this  court  on  the  former  ap- 
peal addressed  to  the  instrument  called  the  "declaration  of  trust,"  and 
insist  that  our  utterances  upon  the  point  are  inconsistent  with  the  valid- 
ity of  the  judgment  in  this  case.  What  we  then  said  was  addressed  to 
the  facts  as  presented  by  that  record,  and  both  in  the  matter  of  de- 
scription and  the  proof  of  the  nature  of  the  instruments  appellees'  case 
was  perfected  on  the  last  trial.  We  said  also  that  if  appellees*  suit 
should  be  treated  in  this  respect  as  one  for  specific  performance  of  the 
covenants  in  the  "declaration  of  trust''  the  demand  would  be  clearly 
barred  by  limitation.  This  is  still  true,  but  the  suit  is  not  of  that  na- 
ture and  that  issue  is  eliminated  from  the  case.  It  may  also  be  true 
that  much  that  was  said  in  that  opinion  is  inconsistent  with  the  opinion 
of  the  Supreme  Court  in  Stafford  v.  Stafford,  70  Southwestern  Re- 
porter, 75,  and  is  to  that  extent  not  the  law. 

We  will  notice  two  other  objections  of  appellants  in  this  connection, 
it  not  being  necessary  to  discuss  the  remaining  assignments  bearing 
upon  this  issue. 

It  will  be  noted  that  with  reference  to  the  property  listed  in  tiie 
"declaration  of  trust"  it  is  said,  "J.  A.  Thompson  has  this  day  con- 
veyed to  me  his  half  interest  in  the  following  property."  Then  follows 
a  list  of  lands,  lots,  and  personalty.  Then  occurs  the  expression  "Also 
the  following  lands,"  after  which  is  listed  several  surveys  among  them 
the  "S.  J.  Rickhow  1476  acres."  Appellants  contend  tiiat  this  can  be 
construed  at  most  as  a  declaration  that  Thompson  only  owned  and  had 
conveyed  a  half  interest  in  the  land  in  controversy  as  well  as  the  other 
property  mentioned.  The  trial  court  took  a  different  view,  holding  that 
the  land  mentioned  after  the  word  "also"  was  in  a  different  category,  and 
this  is  complained  of.  We  approve  the  view  taken  by  the  trial  court. 
Not  only  is  the  instrument  susceptible  of  the  construction  thus  given  it, 
but  this  construction  is  rendered  certain  by  the  fact  that  Baker  on  the 
same  day  and  at  the  same  time  accepted  from  Thompson  a  conveyance 
of  the  property  mentioned  in  which  Thompson  conveyed  the  entire 
property,  thus  asserting  in  his  transaction  with  Baker  absolute  owner- 
ship in  himself  and  warranting  the  title  to  the  entire  tract. 

Appellants  offered  a  private  memorandum  made  by  W.  R.  Baker  and 
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found  among  his  papers^  to  the  effect  that  he  had  wound  up  the  affairs 
of  the  firm  of  Thompson  and  Baker.  That  in  doing  so  he  had  disposed 
of  all  the  property  pledged  to  him  by  Thompson,  and  that  the  proceeds 
of  such  sales  were  insufficient  to  liquidate  the  liabilities  of  the  concern. 
On  objection  of  appellees  the  memorandum  was  excluded  and  the  action 
of  the  court  in  so  doing  is  assigned  as  error.  It  is  clear  that  the  evi- 
dence was  inadmissible  and  the  assignment  is  overruled.  The  case  of 
Lumber  Company  v.  Qwynn,  67  Southwestern  Reporter,  892,  conclusive 
upon  the  point. 

We  now  come  to  the  assignments  of  error  uged  in  behalf,  of  Hammon. 
In  this  connection  we  will  more  fiilly  state  the  facts  affecting  his  rela- 
tion to  the  case. 

Hammon  purchased  and  received  a  conveyance  of  the  land  from  Tur- 
ner's attorney  in  fact  on  the  8th  day  of  March,  1900,  which  was  after 
the  suits  were  brought.  The  record  does  not  disclose  the  date  of  service 
of  citation,  and  it  is  not  otherwise  made  to  appear  whether  it  was 
served  before  or  after  Hammon's  purchase.  We  will  not  stop  to  deter- 
mine upon  whom  rests  the  burden  of  showing  the  date  of  service  with 
reference  to  the  purchase,  but  will  dispose  of  Hammon's  appeal  as  pre- 
sented in  appellants'  brief. 

Hammon's  rights  depend  entirely  upon  whether  he  is  shown  to  have 
had  notice  of  appellees'  claim  or  was  not  a  purchaser  for  value.  The 
facts  of  this  phase  of  the  case  are  as  follows :  On  August  1,  1899,  W. 
B.  Turner  executed  a  written  power  of  attorney  to  E.  P.  Turner,  his 
father,  authorizing  him  to  sell  at  his  discretion  any  and  all  of  W.  B. 
Turner's  lands  and  to  execute  deeds  therefor.  On  the  8th  of  March, 
1900,  John  Hammon  and  J.  L.  Hudson  were  and  had  been  for  some  time 
prior  thereto  associated  together  as  abstractors  of  land  titles  of  Mont- 
gomery County  with  headquarters  at  Conroe,  the  county  site  of  that 
county.  J.  C.  Hudson  was  the  president  and  Hammon  the  secretary  of 
the  abstract  company.  Hammon  assisted  in  compiling  the  abstract 
books,  and  prior  to  and  about  the  time  of  the  institution  of  one  of  these 
suits  in  Montgomery  County  was  in  and  about  the  clerk's  office  of  said 
county  inspecting  the  records.  Within  a  week  after  the  filing  of  the 
suit  in  Montgomery  County  Hammon  called  for  and  received  from  the 
clerk  the  papers  in  the  case,  and  the  district  clerk  testifies  without  con- 
tradiction that  this  occurred  within  four  or  five  days  and  certainly  not 
later  than  a  week  after  the  suit  was  filed.  On  March  8,  1900,  Hudson, 
as  the  agent  of  Hammon  and  at  his  instance,  approached  E.  P.  Turner 
with  a  proposition  to  buy  the  land  in  controversy.  E.  P.  Turner  told 
him  the  Baker  etsate  did  not  claim  the  land.  Hudson,  however,  in- 
sisted, and  after  some  disagreement  as  to  the  price  the  sale  was  made 
for  the  recited  consideration  of  $300  and  other  considerations,  but  the 
real  consideration  was  only  $100,  which  was  paid  in  cash  and  the  deed 
was  made  by  E.  P.  Turner  to  Hammon.  This  occurred  in  the  city  of 
Houston,  W.  B.  Turner  being  then  out  of  the  State.    Hammon  did  not 
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take  part  personally  in  the  negotiations  with  E.  P.  Turner,  but  was 
near  by  and  knew  it  was  in  progress^  and  let  Hudson  have  $25  or  $30 
to  make  up  the  requisite  amount  to  make  the  payment.  Hudson  paid 
the  balance  with  his  own  funds,  and  being  indebted  to  Hammon,  re- 
ceived credit  on  the  amoimt  of  his  indebtedness  to  the  extent  of  the 
funds  advanced  by  him.  The  suit  at  that  time  had  been  pending  in 
Harris  County  since  February  28th  and  in  Montgomery  County  since 
March  3d. 

The  record  does  not  disclose  whether  the  deed  to  Hammon  was  quit- 
claim or  warranty.  The  land  conveyed  was  worth  between  five  and  seven 
thousand  dollars,  but  if  owned  by  W.  B.  Turner  was  covered  by  a  deed 
of  trust  executed  by  him  to  secure  a  debt  of  large  amount  due  by  him  to 
J.  H.  Burnett.  This  deed  of  trust  specifically  described  a  large  amount 
of  property,  did  not  describe  or  mention  the  land  in  question,  but  con- 
tained a  "blanket"  clause  which  included  all  his  lands  in  several  named 
counties,  including  Montgomery. 

J.  L.  Hudson  was  not  called  as  a  witness.  Hammon  testified  that  as 
to  the  nine  deeds  offered  in  evidence  the  first  time  he  had  knowledge  of 
them  was  when  they  were  introduced  in  this  case.  That  on  March  8, 
1900,  he  had  no  knowledge  of  the  contents  of  the  petition  in  the  suit 
filed  in  Cochran  v.  Turner  in  Montgomery  County.  He  stated  he  had 
never  read  the  petition;  that  he  first  spoke  to  Hudson  about  the  Rick- 
how  survey;  told  Hudson  he  had  examined  the  books  and  found  out 
the  condition  of  the  title  as  owned  by  Baker.  That  he,  Hammon,  did 
not  know  on  March  8th  that  the  land  was  claimed  by  the  Shepherd 
estate.  That  naturally  he  thought  it  was  claimed  by  somebody  but 
did  not  know  who  the  parties  were.  Did  not  know  the  land  was  claimed 
by  Cochran.  Knew  it  was  claimed  by  somebody,  but  did  not  know  who 
it  was  at  that  time.  It  was  not  on  record  that  some  one  under  Shep- 
herd was  claiming  the  land.  Knew  there  were  different  instruments  on 
record.  Something  like  a  partition  deed  in  the  Shepherd  estate.  There, 
was  a  partition  decree  of  the  B.  A.  Shepherd  estate  dividing  this  prop-' 
erty  ffmong  his  Iieirs.  That  he  did  not  know  what  notice  the  abstract 
book  gave;  never  examined  all  of  those  things.  That  as  far  as  the 
examination  he  gave  before  the  negotiations  with  Turner  is  ooncemed, 
he  noticed  the  patent  to  Henderson;  the  deed  from  Henderson  to 
Thompson;  the  deed  from  Thompson  to  Baker,  and  checked  out  the 
index  several  times.  Did  not  examine  the  deed  of  trust  or  the  trus- 
tee's deed  to  Shepherd,  but  saw  a  note  of  them  on  the  abstract  book. 
If  witness  saw  said  papers  everjrthing  was  subsequent  to  the  deed  of 
Thompson  to  Baker.  What  he  saw  of  record  was  subsequent  in  date 
to  the  deed  of  Thompson  to  Baker.  Page  439  of  the  witness*  Mont- 
gomery County  abstract  book  devoted  to  the  Rickhow  survey  in  contro- 
versy showed  as  follows: 

"Grant  from 

"State  to  Henderson. 
"Thompson  to  Baker.     Deed. 
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"Thompson  to  Shepherd.     Deed  of  trust.  • 

"Thompson  to  Shepherd.    Deed. 

*^.  A.  Shepherd  to  Laura  Root.     Decree  partition. 

^*B.  A.  Shepherd  to  Mary  Cochran.     Decree  partition. 

"J.  W.  Henderson  to  J.  A.  Thompson.  Deed.^'  • 
This  witness  made  no  reference  to  the  testimony  of  the  clerk  of  the 
District  Court  of  Montgomery  County  as  to  his  calling  for  the  papers 
in  the  case  a  few  days  after  it  was  filed,  and  did  not  say  whether  or 
not  he  called  for  the  papers  in  the  Cochran  case  before  or  after  he 
bought.-  Does  not  give  the  date  when  he  received  them,  but  contents 
himself  with  the  technical  denial  that  he  knew  the  contents  of  the 
original  petition  when  he  purchased  on  March  8,  1900.  He  admits 
knowledge  that  the  land  was  claimed  by  the  B.  A.  Shepherd  estate  and 
that  it  was  partitioned  in  the  division  of  that  estate,  but  seeks  to  avoid 
the  force  of  these  facts  by  the  statement  that  the  date  and  record  of  the 
deed  of  trust  and  sale  under  which  Shepherd  claimed  was  subsequent 
to  the  date  of  the  Baker  deed  of  August  12,  1856. 

It  was  shown  that  the  land  was  vacant  but  that  Shepherd  and  his 
heirs  had  claimed  the  land  and  paid  taxes  on  it  for  a  period  of  about 
twenty  years,  and  that  neither  Baker  nor  his  estate  had  ever  claimed 
it  or  paid  taxes  on  it,  and  the  record  warrants  the  conclusion  that  W. 
B.  Turner  never  asserted  any  claim  to  it  until  his  attorney  in  fact, 
when  advised  through  Hudson  of  the  state  of  the  title,  parted  with 
such  claim  as  the  estate  had.  It  is  thus  made  perfectly  clear  that  Ham- 
mon  was  not  only  put  upon  inquiry  as  to  the  Cochran  claim,  but  actu- 
ally knew  the  suit  had  been  filed.  In  addition  to  this,  though  near  at 
hand  he  did  not  deal  personally  with  E.  P.  Turner,  but  made  the  pur- 
chase through  his  partner  and  agent,  J.  L.  Hudson.  This  agent  was 
actually  advised  that  the  Baker  estate  or  W.  B.  Turner  did  not  even 
claim  to  own  the  land,  yet  without  further  inquiry  he  insisted  on  the 
purchase,  conferring  with  his  principal  as  to  the  price,  and  finally 
secured  a  deed  to  1476  acres  of  land  worth  from  five  to  seven  thousand 
dollars  for  a  consideration  of  $100.     . 

We  think  the  court  might  well  have  assumed  as  a  proven  fact  that 
Hammon  was  chargeable  with  notice  of  the  Cochran  claim  and  suits, 
and  have  directed  a  verdict  against  Hammon  as  he  did  against  Turner. 
In  this  view  of  the  case  we  decline  to  further  lengthen  this  already 
long  opinion  by  a  detailed  discussion  of  the  remaining  assignments. 
The  errors  complained  of  with  reference  to  Hammon  become  imma- 
terial. The  evidence  is  suflficient  to  sustain  a  finding  that  a  portion 
of  the  1476  acres  lies  in  Harris  County,  and  this  perhaps  accounts  for 
the  fact  that  nearly  all  the  deeds  and  other  instruments  affecting  it 
were  placed  of  record  in  that  county.  But  this  finding  has  not  influ- 
enced us  in  our  conclusion.  The  assignments  of  error  complaining  of 
the  action  of  the  trial  court  in  his  rulings  upon  the  admission  or  exclu- 
sion of  evidence  affecting  the  location  of  the  land  as  in  the  one  or  the 
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other  county  are  not  only  immaterial  in  our  view  of  the  case,  but  either 
present  no  error,  or  else  the  points  are  not  preserved  and  presented  in 
such  a  way  as  to  require  our  notice. 

We  have  not  taken  the  pains  on  this  appeal  to  set  out  the  date  of 
the  record  of  the  various  instruments  adduced  by  the  parties,  because 
in  our  opinion  the  question  of  constructive  notice  became  immateriaL 
But  if  findings  upon  those  points  should  be  regarded  as  necessary  to  the 
rights  of  appellants  or  appellees,  we  here  refer  to  the  main  opinion  on 
the  former  appeal,  which  contains  an  accurate  statement  of  such  mat- 
ters as  are  here  omitted-,  and  the  record  upon  those  points  is  identical 
upon  this  and  the  former  appeal. 

Upon  the  issue  as  between  appellees  and  W.  B.  Turner  or  the  Baker 
estate,  and  the  propriety  of  the  action  of  the  court  in  assuming  as  a 
fact  that  no  title  was  shown  in  the  Baker  estate,  we  have  had  grave 
doubts,  and  in  the  hope  that  we  would  receive  some  aid  in  a  general 
way  from  the  answer  of  the  Supreme  Court  in^^.  Stafford's  case,  supra, 
we  have  postponed  until  now  the  determination  of  this  appeal. 

But  in  our  present  view  as  to  the  force  of  the  undisputed  facts  we  are 
clear  that  the  judgment  of  the  trial  court  should  be  affirmed,  and  it  is 
so  ordered. 

Affirmed. 

Writ  of  error  refused. 


James  Hollimon  et  al.  v.  F.  A.  Earger. 

Decided  December  3«  1902. 

1.— Note^^Innocent  Purchaser— ^ale  by,  to  Party  with  Notice, 

Notice  by  the  holder  bf  a  negotiable  note  of  a  want  of  consideration  in  its 
original  making  is  no  defense  where  such  holder  bought  it  from  an  innocent 
purchaser  for  value  before  its  maturity. 

2.— Same— Indorser  After  Maturity— Stiit  to  First  Term. 

Where  a  note  was  indorsed  after  its  maturity  in  consideration  of  an  exten- 
sion of  time,  a  failure  to  bring  suit  at  the  first  term  thereafter  would  not  re- 
lease the  indorser  unless  it  be  shown  that  such  extension  of  time  had  then  al- 
ready expired;  and  in  support  of  a  judgment  against  such  indorser  it  wiU  be 
presumed  that  suit  was  not  brought  until  after  such  extension  had  been  giren. 

8. — Same — Surety — ^Execution  Oyer. 

A  surety,  whether  indorser  or  guarantor,  is  entitled  to  have  execution  issued 
first  against  the  principal,  and  also  to  have  an  execution  in  his  own  favor 
against  the  principal  where  he  pays  the  debt  for  the  principal. 

Appeal  from  the  District  Court  of  Kerr  Coimty.    Tried  below  before 
Hon.  I.  L.  Martin. 

W.  C.  Linden,  for  appellants.  ^ 

Lee  Wallace  and  W.  W.  Burnett,  for  appellee. 
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NEILL,  Associate  Justice. — This  suit  was  instituted  in  4he  justice 
court  by  appellee  against  appellants  on  the  9th  day  of  July,  1901,  upon 
a  certain  promissory  note  which  is  as  follows : 

'"$131.46.  Kerbvillb,  Texas,  Oct.  31,  1898. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of  D.  C.  Acosta 
one  hundred  and  thirty-one  46-100  dollars  at  bank  of  Chas.  Schreiner, 
Kerrville,  Texas,  for  value  received. 

(Signed)        "James  Hollimon. 

(Signed  across  back  of  note.)     "D.  C.  Acosta. 

(Signed  across  back  of  note.)     *T).  N.  Wharton.^' 

There  are  no  written  pleadings  in  the  record  on  the  part  of  appellee, 
the  plaintiff  below,  and  such  pleadings  being  oral,  it  will  be  assumed 
that  he  plead  such  facts  as  he  deemed  necessary  to  support  the  judg- 
ment. ^ 

The  appellant  Hollimon  plead  non  est  factum,  failure  of  considera- 
tion, and  that  plaintiff  was  not  a  bona  fide  holder,  but  took  the  note 
with  notice  that  is  was  without  consideration. 

The  appellant  D.  N".  Wharton  also  plead  that  appellee  was  not  a 
bona  fide  holder,  and  that  he  (Wharton)  was  an  accommodation  in- 
dorser  long  after  the  maturity  of  the  note,  when  it  was  held  by  plaintiff, 
and  that  he  was  not  liable  in  this  action  for  the  reason  that  his  liability 
had  not  been  fixed  by  protest,  or  by  bringing  suit  within  the  time  re- 
quired by  statute  to  fix  the  liability  of  an  indorser.  The  case  was  tried 
by  the  court  without  a  jury,  and  judgment  rendered  against  appellants 
for  the  principal  and  interest  due. 

The  court  found  (and  the  evidence  sustains  its  findings)  (1)  that 
James  Hollimon,  on  October  31,  1898,  executed  the  note  sued  upon; 
(2)  that  the  payee,  D.  C.  Acosta,  indorsed  it  in  blank  before  maturity, 
and  transferred  it  to  Lee  Mason,  who  became  the  owner  and  holder  of 
it  for  a  valuable  consideration  therefor  without  notice  of  any  infirmity 
or  vice  in  the  same;  (3)  that  Lee  Mason,  before  its  maturity,  after  re- 
ceiving valuable  consideration  therefor  from  appellee,  F.  A.  Karger, 
transferred  it  to  him  by  delivery  without  notice  of  any  vice  or  infirmity 
in  the  note;  (4)  that  Wharton,  after  its  maturity,  on  the  last  of  June 
or  the  first  of  July,  1899,  while  appellee  was  the  owner  and  holder, 
signed  his  name  on  the  back  of  the  note  to  make  more  sure  its  payment, 
with  the  understanding  that  Karger  would  give  Hollimon  further  time 
to  pay  it.  The  court  did  not  find  how  much  time  was  given  in  consid- 
eration of  Wharton^s  signing,  but  Wharton  testified  that  Karger  told 
him  that  if  he  would  sign  it  to  secure  its  payment,  that  he  (Karger) 
would  give  them  plenty  of  time  to  pay  it  in. 

Conclusions  of  Law. — It  is  unnecessary  for  us  to  pass  upon  the  ques- 
tion as  to  whether  the  trial  court  was  correct  in  holding  that  the  burden 
of  proof  was  on  the  defendants  to  show  that  the  plaintiff  was  not  a  bona 


560  30  Texas  Civil  Appeals  Reports. 

fide  holder  of  the  note  for  value,  for,  regardless  of  whom  the  burden 
was  upon,  the  evidence  fully  establishes  the  findings  of  the  trial  court 
that  Mason  and  appellee  was  each  a  bona  fide  holder,  for  a  valuable  con- 
sideration, of  the  note  before  maturity.  Even  if  it  were  shown  that  ap- 
pellee, when  he  purchased  the  note  from  Lee  Mason,  had  knowledge  of 
such  infirmity  or  vice  as  would  defeat  an  action  on  it  by  the  payee,  such 
knowledge  would  not  defeat  his  right  of  action,  because  the  evidence 
shows  that  Mason  was  a  bona  fide  holder  for  value  unafitected  by  such 
defenses.  The  power  of  Mason  to  transfer  it  to  appellee  with  the  same 
immunity  which  attached  in  his  own  hands  was  incident  to  his  legal 
right,  and  necessary  to  sustain  the  character  and  value  of  the  instru- 
ment as  property,  and  to  protect  the  bona  fide  holder  in  its  enjoyment. 
Watson  V.  Flanagan,  14  Texas,  354 ;  Daniel,  Neg.  Inst.,  sec.  803.  There- 
fore there  can,  under  the  law  and  facts,  be  no  doubt  as  to  the  right  of 
appellee  to  recover  against  HoUimon  as  the  maker  of  the  note. 

His  right  to  maintain  a  judgment  against  Wharton  presents  a  ques- 
tion fraught  with  some  difficulty.  If  a  third  party  put  his  name  in 
blank  upon  the  back  of  a  negotiable  promissory  note  made  payable  to 
another  party,  and  to  which  he  is  a  stranger,  while  the  same  remains  in 
the  hands  of  the  maker  he  will  be  presumed,  in  the  absence  of  con- 
trolling proof  to  the  contrary,  to  have  intended  to  have  given  the  note 
credit  and  currency ;  and  if  the  indorsement  was  at  the  time  of  the  mak- 
ing of  the  note,  he  may  be  treated  by  the  payee  as  an  original  promisor 
and  joint  maker.  Cook  v.  Southwick,  9  Texas,  615;  Carr  v.  Rowland, 
14  Texas,  275;  Hueske  v.  Broussard,  55  Texas,  206;  Latham  v.  Hous- 
ton Flour  Mills,  68  Texas,  130.  But  in  the  case  before  us,  Wharton's 
name  appears  on  the  back  of  the  note  after  that  of  Acosta,  the  payee, 
and  the  evidence  shows  that  it  was  written  there  after  the  note  matured 
for  its  better  security  in  consideration  of  an  extension  of  time  granted 
by  the  holder  to  Hollimon,  the  payer.  In  view  of  this  it  is  apparent 
that  he  was  not  a  maker  of  the  note,  and  should  not  be  so  regarded. 
The  trial  court  held  that  he  was  a  guarantor,  and  that  as  such,  the 
holder  of  the  note  was  not  required  to  fix  his  liability  as  an  indorser  by 
instituting  suit  against  the  maker  at  the  first  term  of  court  after  his 
right  of  action  accrued.  Under  the  peculiar  facts  of  this  case  we  are 
not  prepared  to  say  that  the  trial  court  was  not  correct  in  its  holding, 
but  it  would  seem  from  Heidenheimer  v.  Blumenkron,  56  Texas,  308, 
that  he  might  be  regarded  as  an  indorser.  If,  however,  he  should  be  so 
regarded,  we  can  not  perceive  how  he  can  be  relieved  from  his  liability 
as  such  by  appellee's  failure  to  bring  suit  against  the  maker  of  the  note 
at  the  first  term  after  it  became  due;  for  the  note  was  already  due,  as 
is  shown  by  the  evidence,  when  Wharton  wrote  his  name  on  the  back 
of  it,  and  his  very  object  in  doing  so  was  to  get  time  for  Hollimon  to 
pay  it;  and,  according  to  his  own  testimony,  the  understanding  with 
appellee  was  that  he  and  Hollimon  should  have  plenty  of  time.  If, 
then,  Karger  had  sued  the  first  term  after  the  extension  of  time  was 
thus  obtained  by  Wharton,  the  latter  could  have  plead  the  agreement 
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for  such  extension  as  the  consideration  which  induced  him  to  place  his 
signature  on  the  back  of  the  note.  It  was  for  him  to  show  that  the  ap- 
pellee did  not  bring  suit  until  the  first  term  of  court  after  the  time  ex- 
pired granted  by  the  extension.  This  he  failed  to  do,  and  in  favor  of 
the  judgment  we  will  presume  that  the  suit  was  not  brought  until  or 
before  appellants  had  been  given  plenty  of  time  to  pay  the  note. 

Whether  Wharton  be  considered  a  principal,  indorser  or  guarantor, 
his  relation  to  HoUimon  is  that  of  a  surety,  and  entitled  him  to  have 
execution  issued  first  against  his  principal,  and  if  not  satisfied  and  he 
should  pay  off  the  judgment,  he  would  be  entitled  to  an  execution  against 
HoUimon  for  the  amount  paid;  and  the  district  court  should  have  so 
decreed,  which  is  now  done  by  this  court. 

With  this  modification  of  the  judgment,  it  is  afSnned. 

Affirmed, 


Texas  Anchor  Fence  Company  v.  City  op  San  Antonio. 

Decided  December  3,  1902. 

1«— Cities— Purchase  of  Claim  Against  by  Officer— Illegal  Contract. 

Where  plaintiff  sold  material  to  a  city  through  an  agent,  and  after  it  had 
forbidden  the  agent  to  collect  the  money  due  therefor  he  sold  the  claim  to  an 
alderman  of  the  city  at  a  discount,  payment  to  such  officer  by  the  city  is  not 
a  defense  to  an  action  by  plaintiff  for  the  purchase  price  of  the  material,  since 
such  a  purchase  by  the  alderman  was  rendered  illegal  both  by  the  terms  of  the 
city  charter  and  by  article  264  of  the  Penal  Code  forbidding  any  officer  of  a 
city  to  purchase  a  claim  against  it. 

8.— Same— Credit. 

Where  plaintiff  had  received  from  its  agent  and  retained  a  part  of  the 
amount  paid  him  by  the  alderman,  supposing  it  to  be  money  remitted  to  the 
credit  of  the  agent's  account  generally,  such  amount  should  ber  credited  on  the 
claim  against  the  city. 

Appeal  from  the  County  Court  of  Bexar  County.  Tried  below  before 
Hon.  R.  B.  Green. 

Cohhs  &  Hildebrand  and  W,  P.  Lobban,.  for  appellant. 

Frank  H.  Wash,  for  appellee. 

FLY,  Associate  Justice. — Appellant  instituted  this  suit  to  re- 
cover of  appellee  the  sum  of  $491,  the  purchase  price  of  certain  iron 
fencing  and  gates.     The  trial  resulted  adversely  to  appellant. 

The  facts  disclose  that  appellee  purchased  the  fencing  and  gates 
from  appellant  through  the  medium  of  George  A.  Hill,  who  was  the 
agent  of  appellant.  On  the  question  of  the  authority  of  Hill  to  col- 
lect for  material  sold  by  him  for  his  principal,  the  testimony  was  con- 
flicting. The  uncontroverted  evidence  showed  that  the  material  was 
Vol.  30  Civil— 30. 
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furnished  by  appellant,  and  that  on  January  31,  1902,  L.  Mabncke,  an 
alderman  of  the  city  of  San  Antonio,  paid  to  Hill  the  sum  of  $446, 
and  Hill  transferred  to  Mahncke  the  claim  for  $491  against  the  city. 
Prior  to  that  date  appellant  had  notified  one  of  the  aldermen  of  the  city 
of  San  Antonio  in  person  and  by  letter  that  Hill  had  no  authority  to 
collect  the  claim  against  the  city.  The  alderman  who  received  the 
notice  swore  that  he  at  once,  and  before  the  transfer  of  the  claim  was 
made  to  Mahncke,  notified  the  auditor  that  Hill  had  no  authori^  to 
collect  the  money  for  the  fence  and  gates.  This  was  denied  by  the 
auditor,  but  it  was  admitted  by  the  mayor,  the  auditor,  and  different 
aldermen  that  each  of  them  was  notified  that  the  money  must  not  be 
paid  to  Hill  months  before  the  amount  of  the  voucher  was  paid  to 
Mahncke.  Whilst  Hill  received  only  $446,  Mahncke  collected  from 
appellee  the  full  sum  of  $491.  It  was  in  evidence  that  the  city  was 
without  funds  to  pay  for  the  fence  and  gates,  and  that  Alderman 
Mahncke  agreed  to  advance  the  money  to  Hill  and  wait  on  the  city  for 
repayment  of  the  amount  advanced. 

We  need  not  enter  into  a  discussion  of  the  law  of  agency  as  applied 
to  the  conduct  of  George  A.  Hill,  and  it  may  be  conceded  that  the 
testimony  was  such  as  to  the  general  authority  of  the  agent,  that  had 
appellee  paid  the  money  to  Hill  without  notice  that  in  this  particular 
instance  appellant  had  not  authorized  him  to  collect  it,  it  would  be 
protected  by  such  payment.  It  may  also  be  conceded  that  Hill,  under 
his  powers  as  agent,  had  the  authority  to  assign  the  claim,  although 
there  is  nothing  to  indicate  it,  and  that  an  innocent  purchaser  for  value 
of  the  claim  would  be  protected^  and  that  payment  by  the  city  to  him 
would  exonerate  it  from  further  liability.  We  are  not  called  upon  to 
discuss  that  state  of  facts,  for  the  facts  of  this  case  make  out  an  entirely 
different  case. 

In  article  264  of  the  Penal  Code  of  Texas  it  is  provided:  "Any 
officer  of  this  State  or  of  any  city  or  town  therein  who  shall  contract 
directly  or  indirectly,  or  become  in  any  way  interested  in  any  contract 
for  the  purchase  of  any  draft  or  order  on  the  treasurer  of  such  county, 
city  or  town,  or  for  any  jury  certificate  or  any  other  debt,  claim  or  de- 
mand for  which  said  county,  city  or  town  may  or  can  in  any  event  be 
made  liable,  shall  be  punished  by  a  fine  of  not  less  than  ten  or  more 
than  twenty  times  the  amount  of  the  order,  draft,  jury  certificate,  debt, 
claim  or  liability  so  purchased  or  contracted  for.'' 

The  statute  is  very  comprehensive  in  its  terms,  and  not  only  includes 
any  officer  of  the  county,  city  or  town  who  may  contract  directly  or 
indirectly  with  such  county,  city  or  town,  but  any  such  officer  who  may 
become  in  any  way  interested  in  a  contract  for  the  purchase  of  any 
draft  or  order  on  the  treasurer,  or  any  debt,  claim  or  demand  for  which 
the  county,  city  or  town  can  in  any  event  be  made  liable.  Do  the 
facts  of  this  case  bring  the  aldermen  who  purchased  the  claim  held  by 
appellant  against  appellee  within  the  terms  of  the  statute?  Was  he 
in  any  way  interested  in  any  contract  for  the  purchase  of  any  draft 
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or  order  on  the  city  treasurer,  or  any  debt,  claim  or  demand  for  which 
the  city  could  in  any  event  be  made  liable?  By  the  testimony  of  the 
aldennan  himself  and  the  mayor,  the  former  was  clearly  brought  within 
the  terms  of  the  statute.  The  city  had  no  money,  but  desired  a  fence. 
The  alderman  agreed  that  if  the  city  purchased  the  fence  he  would  pay 
for  it  and  would  look  to  the  city  for  repayment.  Clearly  he  was  inter- 
ested in  a  contract  for  the  purchase  of  a  claim  for  which  the  city  could 
be  held  liable.  It  may  be  that  the  alderman  desired  to  accommodate 
the  city,  and  that  it  was  an  act  of  kindness  on  his  part  to  furnish  the 
money,  but  the  law  does  not  look  to  the  motives  actuating  the  purchase 
by  an  officer  of  claims  against  the  city,  but  denounces  it  and  punishes 
it  regardless  of  the  motives.  It  is  in  the  eyes  of  the  law  better  that  the 
city  should  go  without  improvements  than  that  it  should  have  its  evi- 
dences of  indebtedness  handled  by  its  officers,  who  should  be  in  a  posi- 
.tion  to  act  in  the  service  of  the  city  untrammeled  by  selfish  motives 
and  unincumbered  by  private  interests.  The  law  has  in  the  strongest 
terms  condemned  any  connection  on  the  part  of  an  officer  with  any  of 
the  indebtedness  of  a  city,  and  when  he  violates  its  terms  he  can  not 
claim  any  of  the  rights  or  immunities  of  an  innocent  purchaser,  but  his 
purchase  of  such  indebtedness  must  be  held,  or  grounds  of  public  policy, 
illegal  and  void. 

In  addition  to  the  inhibition  involved  in  the  penal  code  it  is  pro- 
vided in  the  charter  of  the  city  of  San  Antonio  that  "no  member  of  the 
city  council  or  any  officer  of  the  corporation  shall  be  directly  or  indi- 
rectly interested  in  any  work,  business  or  contract,  the  expense,  price 
or  consideration  of  which  is  paid  from  the  city  treasurer,"  etc.  The 
alderman  who  bought  the  debt  against  the  city  was  clearly  interested 
in  a  contract,  the  price  or  consideration  of  which  was  to  be  paid  out  of 
the  city  treasury,  as  much  so  as  any  banker  or  broker  who  might  have 
bought  the  paper  of  the  city  at  a  discount  of  over  8  per  cent. 

The  purchase  of  the  voucher  by  the  officer  of  the  city  being  con- 
demned by  the  Penal  Code  and  the  city  charter,  was  illegal  and  void^ 
and  payment  of  the  voucher  could  not  have  been  enforced  by  the  officer 
in  the  courts  of  the  State.  In  the  case  of  Rue  v.  Railway,  74  Texas, 
474,  an  employe  of  the  railway  sought  to  recover  on  a  contract  to  fur- 
nish supplies  to  his  employer.  The  railway  company  had  been  incor- 
porated in  Missouri,  whose  laws  provided  that  no  employe  of  any  rail- 
road corporation  should  be  interested  in  furnishing  supplies  to  the  cor- 
poration. The  court  said:  "That  appellant  was  the  stock  agent  and 
employe  of  appellee  at  the  time  the  contract  of  lease  was  executed  there 
is  no  controversy.  It  is  equally  clear  to  us  that  by  the  terms  of  the  con- 
tract he  became  interested  in  furnishing  supplies  (forage  for  live  stock) 
to  appellee,  and  that  he  also  became  interested  in  the  business  of  trans- 
portation as  common  carrier  over  the  roads  operated  by  appellee.  ♦  ♦  ♦ 
Had  the  contract  been  entered  into  by  the  president  and  secretary  of 
the  company  after  resolution  adopted  by  the  board  of  directors  author- 
izing them  to  make  it,  and  had  it  been  executed  with  strict  observance 
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of  all  formalities,  it  would  have  been  void,  because  it  was  prohibited 
by  the  laws  of  the  State  from  which  appellee  derived  its  existence  and 
powers." 

The  Rue  case  was  discussed  in  the  case  of  Fowler  v.  Bell,  90  Texas, 
150,  and  while  the  court  did  not  deem  it  necessary  to  approve  or  dissent 
from  the  doctrine  that  the  laws  of  the  place  of  creation  of  a  corpora- 
tion would  govern  as  to  a  contract  in  another  State,  it  was  held :  "There 
was  no  law  in  Texas  which  would  uphold  such  a  contract  as  that  made 
between  these  parties.  The  contract  was  so  obviously  contrary  to  good 
morals,  fair  dealing  and  honesty  towards  the  railroad  company,  on  the 
part  of  its  officer,  participated  in  by  Rue,  that  it  would  seem  to  have 
been  contrary  to  the  public  policy  of  this  State,  and  therefore  there 
was  no  conflict  between  the  law  of  Missouri  and  the  laws  or  public  pol- 
icy of  Texas  upon  this  question." 

In  the  case  of  Knippa  v.  Stewart  Iron  Works,  66  Southwestern  Re- 
porter, 322,  the  appellee  sued  Uvalde  County  to  recover  a  balance  on 
a  contract  for  the  erection  of  a  jail.  Knippa,  who  was  a  county  com- 
missioner, intervened,  claiming  the  amount  due  by  reason  of  an  assign- 
ment of  the  same  to  him  by  a  subcontractor.  This  court  held,  through 
Associate  Justice  Neill,  that  the  purchase  of  the  debt  against  the  county 
by  the  commissioner  was  in  contravention  of  the  statute,  and  therefore 
illegal  and  void.  The  opinion  says:  "However  honest  appellant  may 
have  been  in  his  intentions,  the  contract  by  virtue  of  which  he  claims 
that  he  is  entitled  to  the  money  is  in  derogation  of  the  statute,  and 
contrary  to  the  spirit,  if  not  the  letter,  of  his  official  bond."  Under 
the  authority  of  that  case,  if  appellant  had  sued  appellee  for  the  amount 
due  on  the  contract  before  it  had  p'aid  the  alderman  to  whom  the  claim 
had  been  assigned  by  Hill,  it  would  have  recovered,  and  had  the  officer 
intervened,  his  claim  would  have  been  held  illegal  and  that  he  was 
entitled  to  nothing. 

In  this  case,  however,  the  money  was  paid  to  one  who  had,  in  viola- 
tion of  law,  purchased  the  claim,  and  after  notice  had  been  fully  given 
that  appellant  was  claiming  the  money.  The  city  was  charged  with 
the  knowledge  that  under  the  laws  of  Texas  and  its  own  charter,  the 
alderman  could  not  buy  the  claim  against  the  city  from  Hill  or  any- 
one else,  and  when  it  is  sued  for  the  debt  it  can  not  be  heard  to  de- 
fend against  the  claim  by  proving  a  payment  to  one  who  had  obtained 
the  claim  in  defiance  of  the  laws  of  the  State.  It  can  not  plead  inno- 
cence on  the  subject  and  the  hardship  of  a  double  payment,  because  it 
knew  in  the  first  place  that  Hill,  as  agent  of  appellant,  had  no  authority 
to  transfer  the  claim  to  Mahncke,  and  that  the  latter  could  not  pur- 
chase such  a  claim.  With  full  knowledge  of  the  law  and  the^  facte  it 
disregarded  the  rights  of  appellant  and  paid  out  the  money  to  one  not 
entitled  to  receive  it. 

If  appellant  had  received  the  money  from  Hill  that  he  received  from 
Mahncke,  it  could  not  in  equity  and  good  conscience  come  into  a  court 
and  ask  to  be  paid  again,  and  if  it  received  any  of  the  money,  that 
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amount  should  be  deducted  from  the  amount  for  which  appellee  should 
be  held  liable. 

Hill  testified,  and  his  evidence  is  not  contradicted,  that  he  remitted 
to  appellant  $200  of  the  money  he  received  from  Mahncke,  and  about 
that  time  appellant  admits  that  it  received  that  sum,  not  knowing,  how- 
ever, that  it  was  part  of  the  purchase  price  of  the  fence  and  gates,  but 
thinking  it  was  a  payment  on  amounts  due  by  Hill.  There  is  nothing 
in  the  evidence  that  tends  to  show  a  ratification  of  the  assignment  made 
by  Hill  to  Mahncke.  If  there  were,  we  are  of  the  opinion  that  it  would 
preclude  a  recovery  on  the  part  of  appellant,  because  the  law  would  not 
allow  a  party  to  take  advantage  of  its  own  act  in  conniving  at  and  as- 
sisting in  a  violation  of  a  penal  statute. 

Having  innocently  received  $200  on  the  amount  paid  to  Hill  by 
Mahncke,  appellant  is  not  thereby  precluded  from  recovery  of  the  bal- 
ance, but  that  amount  should,  we  think,  be  deducted  from  the  amount 
of  the  claim,  and  judgment  be  rendered  for  the  balance. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment  here 
rendered  that  appellant  recover  of  appellee  the  sum  of  $291,  with  6 
per  cent  interest  thereon  from  January  31,  1901,  and  all  costs  of  this 
and  the  lower  court 

Reversed  and  rendered. 


David  Briggs  v.  F.  H.  Key. 

Decided  December  6,  1902. 

l.--^tate  School  Land— Void  Award  of  Sale— Actual  Settler. 

Where  the  Ck)mmissioner  of  the  General  Land  Office,  upon  an  application 
to  purchase  school  land  as  an  actual  settler  thereon,  awards  the  land  to  one 
who  is  not  in  fact  an  actual  settler,  the  award  is  void,  and  does  not  have  the 
effect  of  taking  the  land  off  the  market. 

8. — Same — Classification — Suspension  of  Sale. 

The  Act  of  1901  (General  Laws  1901,  page  292)  did  not  require  a  new  classi- 
fication and  appraisement  of  the  lands,  nor  did  it  suspend  the  sale  thereof  until 
the  Commissioner  could  make  up  and  send  out  the  revised  lists  for  which  it 
provided. 

Appeal  from  Liberty  County.  Tried  below  before  Hon.  C.  B.  High- 
tower. 

C.  F.  Stevens  and  H.  E.  Marshall,  for  appellant. 

E,  B.  Pickett,  Jr,,  for  appellee. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellee,  F.  H.  Key,  against  the  appellant,  David 
Briggs,  for  the  recovery  of  503^^  acres  of  land  situated  in  Liberty 
County,  described  as  school  section  No.  10,  located  for  the  State  by 
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virtue  of  certificate  No.  10-405  issued  to  the  Houston  Tap  &  Brazoria 
Railway  Company.     Each  party  claims  the  land  by  virtue  of  an  ap- 
plication to  purchase  the  same  as  an  actual  settler.     The  claim   of 
Briggs  was  prior  in  point  of  time.    Upon  the  verdict  of  a  jury  the 
court  below  rendered  judgment  in  favor  of  the  appellee.     Briggs  made 
application  to  the  Commissioner  of  the  General  Land  Oflfioe  for  the 
purchase  of  the  land  on  September  3,  1900,  and  the  same  was  awarded 
to  .him  October  4,  1900,  at  $1  an  acre;  but  the  jury  found  that  he  was 
not  an  actual  settler.     The  appellee  filed  an  application  for  the  pur- 
chase of  the  land  on  May  7,  1901,  at  $2  an  acre.     It  was  addressed  to 
the  Commissioner  of  the  General  Land  OflSce  and  was  filed  with  the 
county  clerk  and  was  accompanied .  by  the  affidavit  and  cash  payment 
and  obligation  for  the  purchase  money  and  in  all  respects  complied 
with  the  law.     It  was  shown  by  the  evidence  that  he  was  an  actual  set- 
tler in  good  faith  at  the  time  he  made  the  application.     On  May  27, 
1896,  the  land  was  classified  as  dry  grazing  land  and  appraised  at 
$2  an  acre,  and  notice  of  such  classification  and  appraisement  was  sent 
to  the  county  clerk  by  the  Commissioner  of  the  General  Land  Office 
and  was  recorded  by  the  county  clerk  in  the  proper  record.     This  class- 
ification and  appraisement  was  not  shown  to  have  ever  been  changed. 
At  the  time  the  appellee  made  his  application  for  the  purchase  of  the 
land  the  revised  list  of  unsold  lands  for  Liberty  Couniy  had  not  been 
sent  to  the  county  clerk  by  the  Commissioner  of  the  General  Land 
Office  as  required  by  the  Act  of  April  19,  1901,     Gen.  Laws  1901,  p. 
292. 

The  land  in  controversy  was  placed  upon  the  market  for  sale  at  $2 
an  acre  by  the  classification  and  appraisement  of  May  27,  1896. 

The  award  thereof  to  Briggs  by  the  Commissioner  of  the  General 
Land  Office  was  void,  and  it  was  not  taken  off  the  market  by  such 
award.  Easten  v.  Ferguson,  23  S.  W.  Rep.,  918 ;  Willoughby  v.  Town- 
send,  93  Texas,  80 ;  Martin  v.  Marr,  62  S.  W.  Rep.,  932.  The  Act  of 
1901  did  not  require  a  new  classification  and  appraisement  of  the  pub- 
lic lands  offered  for  sale  by  the  State,  nor  did  it  suspend  the  sale 
thereof,  as  contended  by  the  appellant,  until  the  Land  Commissioner 
could  make  up  and  send  out  the  revised  lists.  The  appellee  having 
shown  a  full  compliance  with  the  law  in  his  application  for  the  pur- 
chase of  the  land,  was  entitled  to  have  it  awarded  to  him.  The  judg- 
ment of  the  court  below  will  be  affirmed. 

Affifined. 

Writ  of  error  refused. 
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W.  W.  Crook  et  al.  v.  J.  C.  Lipscomb  et  al 

Decided  December  5,  1002. 

1. — Sureties— Appeal  Bond—- Release  of  PxincipaL 

Sureties  on  an  appeal  bond  from  a  judgment  of  the  justice  court  against 
several  defendants  are  released  where  the  plaintiff,  who  obtained  judgment  in 
the  county  court  against  all  parties  on  the  appeal  bond,  made  a  private  agree- 
ment with  a  part  of  such  defendants  in  effect  releasing  them  from  all  liability 
on  the  judgment  he  should  so  obtain  in  the  county  court. 

2.--Same — Consideration  for  Release— Forbearing  to  Defend  Suit 

An  agreement  on  the  part  of  the  defendants  so  released  not  to  defend  the 
suit  in  the  county  court,  but  to  assist  plaintiff  in  obtaining  jud^nent  against 
the  other  defendants,  constituted  a  sufficient  consideration  for  plaintiff's  agree- 
ment not  to  levy  execution  on  their  property  by  virtue  of  the  judgment  to  be 
obtained  against  them  in  the  county  court. 

8.— Same— Injunction. 

The  right  of  the  sureties  to  enjoin  a  sale  of  their  property  to  satisfy  the 
county  court  judgment  because  of  such  release  of  part  of  the  principals  could 
not  be  denied  on  the  ground  of  adequate  remedy  at  law  where  they  did  not  know 
of  such  release  until  too  late  to  appeal  the  case,  and  the  amount  in  controversy 
was  also  less  than  $100. 

4. — Same — ^Injunction  Denied — ^No  Levy. 

The  principals  as  to  whom  the^  agreement  of  release  was  made  were  not 
entitled  to  have  an  injunction,  along  with  the  sureties,  enjoining  the  enforce- 
ment of  the  judgment  against  themselves  where  there  had  been  no  levy  of  exe- 
cution except  on  property  of  the  sureties,  and  there  was  no  averment  that  the 
plaintiff  was  threatening  to  enforce  the  judgment  against  the  released  princi- 
pals. 

Appeal  from  the  County  Court  of  Waller  County.  Tried  below  be- 
fore Hon.  John  M.  Pinekney. 

Tompkins,  McDade  &  Harvey,  for  appellants. 

Tf.  «7.  Poole  and  A.  J.  Harvey,  for  appellees. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  for  injunction 
brought  by  the  appellants,  W.  W.  Crook,  Sam  Farquhar,  A.  G.  Lips- 
comb, Sam  J.  Styles,  and  Frank  Lipscomb,  against  the  appellees,  J. 
C.  Lipscomb,  A.  D.  Goss,  and  R.  R.  Urban,  the  said  J.  C.  Lipscomb 
being  the  sheriff  and  the  said  Goss  a  deputy  sheriff  of  Waller  County. 

The  petition  alleges  that  the  appellee  R.  R.  Urban  on  the  30th  day  of 
September,  1901,  of)tained  a  judgment  in  the  justice  court  of  precinct 
No.  1  of  Waller  County  against  T.  E.  Suttles,  H.  A.  Thompson,  and 
the  appellants,  A.  G.  Lipscomb,  Sam  J.  Styles,  and  Frank  Lipscomb, 
for  the  sum  of  $51.70  upon  a  joint  note  executed  by  the  five  parties 
last  named  in  favor  of  J.  D.  Harvay,  and  by  said  Harvey  transferred 
to  appellee  Urban;  that  the  said  H.  A.  Thompson,  A.  G.  Lipscomb, 
Sam  J.  Styles,  and  Frank  Lipscomb  appealed  from  said  judgment  to 
the  County  Coiirt  of  Waller  County  by  filing  with  said  justice  an  ap- 
peal bond  executed  by  said  parties  as  principals,  with  the  appellants 
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W.  W.  Crook  and  Sam  Farquhar  as  sureties,  and  conditioned  as   re- 
quired by  the  statute. 

"That  thereafter,  to  wit,  on  the  5th  day  of  November,  A.  D.  1901, 
while  said  cause  was  pending  in  said  County  Court  of  Waller  County, 
Texas,  same  being  numbered  635  on  the  docket  of  said  court,  and  be- 
fore judgment  had  been  rendered  therein  in  said  court,  and  for  a  valu- 
able consideration,  to  wit,  in  consideration  of  a  promise  and  agree- 
ment by  said  A.  G.  Lipscomb  and  Frank  Lipscomb  and  Sam  J.  Styles, 
made  to  and  with  said  R.  R.  Urban,  that  the  said  A.  G.  Lipscomb, 
Frank  Lipscomb,  and  Sam  J.  Styles  would  not  make  an  active  defense 
in  said  cause  in  the  county  court,  and  thereby  withdraw  their  influence 
therefrom,  and  that  said  A.  G.  Lipscomb,  who  is  an  attorney  at  law 
and  attorney  in  said  cause  for  himself  and  Frank  Lipscomb  and  Sam 
J.  Styles,  would  not  appear  in  the  case  as  attorney,  or  render  any 
assistance  to  J,  D.  Harvey,  Esq.,  who  was  employed  by  said  H.  A. 
Thompson  to  defend  said  cause  in  the  county  court  for  said  parties,  in 
conducting  and  trying  said  cause,  or  inform  the  said  J.  D.  Harvey, 
Esq.,  attorney  in  said  cause  as  aforesaid,  of  such  agreement  and  re- 
lease before  the  conclusion  of  the  trial  of  said  cause,  and  that  the  said 
A.  G.  Lipscomb  would  disclose  to  said  Urban  all  facts  and  circumstances 
within  his  knowledge  that  would  aid  him,  the  said  Urban,  in  the  prose- 
cution of  his  said  suit  (all  of  which  said  agreement  and  promises  were 
duly  fulfilled),  the  said  R.  R.  Urban,  without  the  knowledge  or  con- 
sent of  said  W.  W.  Crook  and  Sam  Faquhar,  said  Urban  then  and 
there  knowing  that  said  Crook  and  Farquhar  were  sureties  on  said  ap- 
peal bond,  made,  executed,  and  delivered  an  instrument  in  writing  to 
said  A.  G.  Lipscomb,  Frank  Lipscomb  and  Sam  J.  Styles,  in  words 
and  figures  as  follows,  to  wit: 

"'The  State  of  Texas,  County  of  Waller.  Know  all  men  by  these 
presents  that  I,  R.  R.  Urban,  plaintiff  in  cause  No.  635,  now  pending 
in  the  County  Court  of  Waller  County,  Texas,  for  value  received,  have 
and  do  by  these  presents  release  A.  G.  Lipscomb,  Frank  Lipscomb  and 
Sam  J.  Styles  from  all  liability  on  a  note  in  said  suit  executed  on  the 
16th  day  of  January,  1900,  and  due  the  1st  day  of  November,  1900. 
And  I  further  release  them  from  the  judgment  that  may  be  rendered 
in  said  cause  against  them.  And  I  further  agree  that  no  execution 
shall  ever  be  levied  upon  the  property  of  either  one  of  said  three  parties 
in  above  said  cause.     November  4,  1901.     R.  R.  Urban.' 

*T\Tierein  and  whereby  said  R.  R.  Urban,  being  then  and  there  the 
plaintiff  in  said  cause,  and  being  then  and  there  the  owner  and  holder 
of  said  promissory  note  sued  on  in  said  cause,  unconditionally,  abso- 
lutely, unqualifiedly,  and  expressly  released  said  A.  G.  Lipscomb, 
Frank  Lipscomb,  and  Sam  J.  Styles  from  all  liability  upon  said  note 
sued  upon  in  said  cause,  and  from  all  liability  upon  the  judgment  that 
was  thereafter  rendered  against  said  last  named  parties  in  said  cause 
and  hereinafter  mentioned,  and  the  said  R.  R.  Urban  therein  and  there- 
by further  agreed  and  became  bound  not  to  levy  or  cause  to  be  levied 


Crook  v.  Lipscomb.  569 

any  execution  upon  the  property  of  either  A.  G.  Lipscomb,  Frank  Lips- 
comb, or  Sam  J.  Styles  in  said  cause. 

"That  afterwards,  to  wit,  on  the  6th  day  of  November,  1901,  judg- 
ment was  rendered  in  said  cause  on  said  promissory  note  in  said  county 
court  in  favor  of  R.  R.  Urban  against  T.  E.  Suttles,  H.  A.  Thompson, 
A.  G.  Lipscomb,  Sam  J.  Styles,  and  Frank  Lipscomb  as  principals,  and 
against  W.  W.  Crook  and  Sam  Farquhar  as  sureties  upon  said  appeal 
bond  of  H.  A.  Thompson,  A.  G.  Lipscomb,  Sam  J.  Styles,  and  Frank 
Lipscomb  for  the  sum  of  $51.70,  together  with  interest  thereon  from 
date  of  said  judgment  at  the  rate  of  10  per  cent  per  annum  and  to- 
gether with  all  costs  of  suit,  and  it  was  further  therein  adjudged  that 
plaintiff  R.  R.  Urban  take  nothing  as  to  J.  D.  Harvey,  and  that  he  go 
hence  without  day. 

"That  plaintiffs  W.  W.  Crook  and  Sam  Farquhar,  through  no  fault 
of  their  own,  had  no  knowledge  or  notice  of  the  release  by  said  R.  R. 
Urban  of  said  A.  G.  Lipscomb,  Sam  J.  Styles  and  Frank  Lipscomb,  as 
above  set  forth,  until  long  after  the  judgment  last  above  mentioned  had 
been  rendered,  and  long  after  said  H.  A.  Thompson  had  become  insol- 
vent, as  hereinafter  alleged,  and  long  after  they  were  precluded  by 
lapse  of  time  from  making  a  motion  for  new  trial  in  said  cause.  And 
the  amount  in  controversy  in  said  suit,  exclusive  of  interest  and  cost, 
was  less  than  $100. 

"That  the  appeal  bond  above  described  and  upon  which  judgment 
was  rendered  as  last  above  mentioned  against  said  W.  W.  Crook  and 
Sam  Farquhar  as  sureties  thereon,  was  signed  and  executed  by  said  W. 
W.  Crook  and  Sam  Farquhar,  as  sureties  thereon,  solely  by  reason  of 
the  fact  that  A.  G.  Lipscomb,  Sam  J.  Styles,  and  Frank  Lipscomb  were 
joint  principals  therein,  and  that  said  W.  W.  Crook  and  Sam  Farquhar 
would  not  have  executed  or  signed  said  bond  as  sureties  or  otherwise,  if 
said  H.  A.  Thompson  had  been  sole  principal  therein ;  and  it  was  at  the 
special  instance  and  request  of  said  A.  G.  Lipscomb  that  said  Crook 
and«  Farquhar  signed  said  appeal  bond  as  sureties. 

"That  at  the  time  of  the  execution  and  delivery  of  the  release  to 
A.  6.  Lipscomb,  Frank  Lipscomb,  and  Sam  J.  Styles  by  R.  R.  Urban, 
as  above  set  forth,  and  at  the  time  the  judgment  was  rendered  by  said 
county  court  in  said  suit  as  above  mentioned  and  for  a  long  time  there- 
after, to  wit,  until  about  the  16th  day  of  November,  1901,  said  H.  A. 
Thompson  had  owned  and  possessed  property  subject  to  execution  and 
upon  which  said  R.  R.  Urban  could  have  caused  to  be  levied  an  execu- 
tion to  have  satisfied  his  said  judgment,  to  wit,  a  large  stock  of  goods, 
wares,  and  merchandise  and  other  property  in  this  State  in  value  far 
in  excess  of  the  amount  of  said  judgment,  interest  and  costs.  But 
that  on  or  about  the  day  and  date  last  aforesaid,  said  H.  A.  Thompson 
became  insolvent,  and  he  does  not  now  own,  nor  has  he  since  said  date 
owned,  any  property  whatever  subject  to  execution  or  forced  sale  under 
the  law. 

"Plaintiffs  aver  that  by  reason  of  the  premises  they  and  each  of 
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them  are,  and  were  when  same  was  rendered,  released  and  discharged 
from  all  liability  on  said  judgment,  of  date  November  6,  1901,  and 
that  they  can  not  be  held  liable  for  any  part  thereof. 

"Plaintiffs  allege  that  heretofore,  to  wit,  on  the  29th  day  of  No- 
vember, 1901,  defendant  R.  R.  Urban  caused  to  be  issued  by  the  derk 
of  the  County  Court  of  Waller  County,  Texas,  a  writ  of  execution  on 
said  judgment  in  said  cause  rendered  by  said  County  Court  on  Novem- 
ber 6,  1901,  as  hereinbefore  set  forth,  wherein  the  sheriff  or  any  con- 
stable of  Waller  County,  Texas,  is  directed  and  commanded  that  of  the 
goods  and  chattels,  lands  and  tenements  of  said  T.  E.  Suttles,  A.  G. 
Lipscomb,  H.  A.  Thompson,  Frank  Lipscomb,  Sam  J.  Styles,  W.   W. 
Crook,  and  Sam  Farquhar,  he  cause  to  be  made  said  sum  of  $51.70, 
with  10  per  cent  interest  thereon  from  November  6,  1901,  together  with 
the  sum  of  $47.95  costs  of  suit,  and  also  the  further  costs  of  executing 
said  writ.     Which  said  writ  of  execution  was  on  the  30th  day  of  No- 
vember, 1901,  at  the  instance  of  said  R,  R.  Urban  levied  by  J.  C. 
Lipscomb,  sheriff  aforesaid,  by  and  through  his  deputy,  A.  D.  Goes, 
upon  the  following  lands  and  premises,  the  property  of  said  W.  W. 
Crook,  and  same  has  been  duly  advertised  for  sale  under  said  execution 
by  said  officer  on  the  first  Tuesday  in  January,  1902,  same  being  the 
7th  day  of  said  month,  to  wit:     ♦     ♦     ♦     (Here  is  given  description  cf 
4he  land  by  metes  and  bounds.) 

"Plaintiff  W.  W.  Crook  avers  that  he  was  at  the  time  of  the  issuance 
and  levy  of  said  execution,  and  he  is  now,  lawfully  seized  in  fee  simple 
of  said  tract  of  land,  and  has  and  had  actual  possession  thereof  using, 
cultivating  and  enjoying  the  same  as  his  own,  and  has  and  had  right 
of  possession  thereof,  and  that  unless  restrained  said  J.  C.  Lipscomb, 
sheriff  as  aforesaid,  acting  by  and  through  his  said  deputy,  and  acting 
under  and  by  the  instructions  of  said  R.  R.  Urban,  will  sell  said  land 
under  and  by  virtue  of  said  judgment,  execution  and  levy,  and  that 
such  sale,  if  made,  will  operate  as  a  cloud  upon  said  plaintiff's  title 
thereto  and  will  jeopardize  his  possession  and  enjoyment  thereof,  and 
said  plaintiff  has  no  adequate  remedy  at  law  to  prevent  same  or  to 
remove  such  cloud,  if  such  sale  is  permitted  to  be  made. 

"Plaintiff  W.  W.  Crook  further  avers  that  the  oflBcer  that  made  such 
levy  did  hot,  prior  to  such  levy,  call  upon  him  to  point  out  personal 
property  to  be  levied  upon,  or  give  him  an  opportunity  to  point  out 
property  of  his  principals,  A.  G.  Lipscomb,  H.  A.  Thompson,  Frank 
Lipscomb,  and  Sam  J.  Styles.  That  said  A.  G.  Lipscomb  at  the  time 
of  such  levy,  had  and  owned  personal  property  subject  to  execution, 
to  wit,  twenty  bales  of  cotton  in  the  city  of  Hempstead,  Waller  County, 
Texas,  in  value  more  than  sufficient  to  satisfy  such  execution,  which 
he  would- have  designated  and  fully  intended  to  designate  to  said  officer 
to  be  levied  upon.  And  the  said  Frank  Lipscomb,  at  the  time  of  said 
levy,  had  and  owned  personal  property  subject  to  execution  in  the  city 
of  Hempstead,  Waller  County,  Texas,  to  wit,  forty  head  of  cattle,  in 
value  more  than  sufficient  to  satisfy  such  execution,  and  real  estate 
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subject  to  execution  to  wit,  lots  Nos.  5,  6  and  7  in  block  No.  322,  in 
the  city  of  Hempstead,  Waller  County,  Texas,  which  is  in  value  more 
than  sufficient  to  satisfy  such  execution,  and  plaintiff  W.  W.  Crook, 
had  he  been  granted  an  opportunity,  would  have  pointed  out  such  prop- 
erty to  be  levied  upon.  And  that  said  A.  G.  Lipscomb  and  Frank 
Lipscomb  still  have  and  own  such  property. 

"All  of  the  plaintiffs  herein  aver  that  they  are  released  and  dis- 
charged from  said  judgment  of  November  6,  1901,  and  said  execution 
and  levy  thereunder  is  unlawful,  and  that  said  judgment  and  execution 
is  a  menace  to  their  property  rights,  and  unless  defendants  are  enjoined 
from  attempting  to  enforce  same  they,  plaintiffs,  will  suffer  great  and 
irreparable  injury. 

"That  all  the  facts  showing  that  such  judgment  is  satisfied  as  to 
plaintiffs  and  rendering  such  execution  and  levy  thereof  unlawful,  are 
dehors  the  record,  and  plaintiffs  have  no  adequate  remedy  at  law  to 
prevent  or  obtain  redress  for  said  threatened  injury  occasioned  by  the 
attempted  collection  of  said  judgment  and  the  enforcement  of  such 
execution." 

The  prayer  was  for  writ  of  injunction  forever  restraining  the  defend- 
ants from  in  any  manner  enforcing  or  attempting  to  enforce  the  col- 
lection of  said  judgment  of  the  County  Court  of  Waller  County  against 
the  plaintiffs,  and  restraining  any  further  proceedings  under  the  levy 
of  said  writ  of  execution  made  on  the  30th  day  of  November,  1901. 

To  this  petition  the  appellees,  defendants  in  the  court  below,  excepted 
on  the  grounds  that  it  failed  to  show  any  equity  entitling  plaintiffs  to 
the  relief  sought,  and  that  the  allegations  of  said  petition  show  that 
the  plaintiffs  had  a  full  and  adequate  remedy  at  law,  and  having  negli- 
gently failed  to  present  their  alleged  defense  at  the  proper  time,  they 
have  no  standing  in  a  court  of  equity. 

These  exceptions  were  sustained  by  the  trial  court,  and  plaintiffs 
declining  to  amend,  their  suit  was  dismissed,  and  the  temporary  in- 
junction theretofore  granted  dissolved  on  motion  of  appellees. 

We  are  of  opinion  that  the  facts  alleged  in  the  petition  entitled  the 
appellants  Crook  and  Farquhar  to  relief,  and  the  court  below  erred  in 
sustaining  the  exceptions  and  dismissing  the  suit  as  to  them.  That 
any  material  change  of  the  terms  of  a  written  contract,  made  without 
the  consent  of  the  sureties,  will  release  the  sureties  upon  such  contract, 
is  too  well  settled  to  require  the  citation  of  authority.  This  principle 
of  the  law  is  applicable  to  appeal  and  writ  of  error  bonds.  Pilgrim  v. 
Dykes,  24  Texas,  384. 

By  the  instrument  of  date  November  4,  1901,  set  out  in  plaintiffs^ 
petition,  the  appellee  Urban  expressly  released  the  appellants  A.  G. 
Lipscomb,  Sam  J.  Styles,  and  Frank  Lipscomb  from  all  liability  on 
the  judgment  obtained  against  them  and  H.  A.  Thompson  and  T.  E. 
Suttles  in  the  county  court,  for  the  payment  of  which  the  appellants 
Crook  and  Farquhar  were  liable  only  as  sureties,  and  this  release  of 
these  principals  operated  as  a  release  of  the  sureties,  because  it  was  a 
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material  change  in  the  contract  of  suretyship  made  without  their  con- 
sent or  knowledge.  This  instrument  was  not  void  for  want  of  consid- 
eration. It  recites  that  it  was  executed  for  a  valuable  consideration, 
and  the  allegations  of  the, petition  show  a  sufficient  consideration.  A 
promise  to  do  or  not  to  do  a  lawful  act  is  a  sufficient  consideration  to 
support  a  contract,  and  it  is  immaterial  whether  the  performance  or  the 
forbearance  be  a  benefit  or  a  detriment  to  the  promise.  Am.  and  Eng. 
Enc.  of  Law,  2  ed.,  pp.  704-737,  744;  Bates  v.  Bank,  11  Texas  Civ.  App., 
73,  32  S.  W.  Rep.,  339. 

The  release  on  its  face  shows  that  the  parties  thereto  contemplated 
and  intended  that  judgment  should  be  rendered  against  all  the  appel- 
lants, and  the  allegations  of  the  petition  are  that  a  part  of  the  con- 
sideration for  the  release  was  the  agreement  on  the  part  of  appellants 
A.  6.  Lipscomb,  Sam  J.  Styles,  and  Frank  Lipscomb  to  make  no  de- 
fense to  the  suit  in  the  county  court,  and  that  the  appellants  Crook  and 
Farquhar  had  no  knowledge  of  the  existence  of  said  release  until  long 
after  the  adjournment  of  the  term  of  the  court  at  which  the  judgment 
was  rendered.  From  these  allegations  it  is  clear  that  appellants  had 
no  remedy  at  law  which  they  negligently  failed  to  pursue,  and  the  ex- 
ception to  the  petition  on  that  ground  should  not  have  been  sustained. 
It  is,  we  think,  equally  clear  that  under  the  terms  of  the  release  and 
the  allegations  of  the  petition  the  appellants  A.  6.  Lipscomb,  Sam  J. 
Styles,  and  Frank  Lipscomb  are  not  entitled  to  maintain  this  suit 
against  the  appellees,  because  no  execution  has  been  levied  upon  their 
property,  nor  is  there  any  allegation  that  appellee  Urban  is  threatening 
to  or  intends  to  enforce  said  judgment  against  them.  As  before  said, 
the  agreement  contemplates  that  a  judgment  should  be  taken  against 
said  appellants  and  that  execution  might  issue  thereon,  the  promise 
of  appellee  Urban  only  being  that  no  execution  shall  be  levied  under 
said  judgment  upon  the  property  of  said  appellants. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  as  to  said  A.  G.  Lipscomb,  Sam  J.  Styles,  and  Frank  Lips- 
comb, and  reversed  and  rendered  as  to  the  appellants  Crook  and  Far- 
quhar, perpetuating  the  injunction,  and  it  is  so  ordered. 

Affirmed  in  part;  reversed  and  rendered  in  pari. 
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Hipp  &  Key  v.  City  op  Houston. 

Decided  December  6,  1902. 

1.— Liquidated  Damages— Pleading  and  Proof— Street  Paving  Contract. 

A  judgment  for  liquidated  damages  in  an  action  on  a  street  paving  contract 
was  sufficiently  sustained  by  the  pleading  and  proof  where  the  answer  of  the 
defendant  city  alleged  that  it  had  been  damaged  to  the  amount  of  the  sum 
claimed,  being  the  amount  fixed  and  stipulated  in  the  agreement  for  the  work, 
and  the  evidence  showed  the  nature  of  the  work,  and  that  damages  for  the  de- 
privation of  the  use  of  paved  streets  could  not  be  accurately  estimated. 

8.— Same — ^Waiver— Delay. 

The  city  did  not  waive  its  right  to  the  stipulated  damages  foi;  delay  in 
paving  a  street  by  permitting  the  contractors  to  begin  and  complete  the  work 
after  the  time  limit  in  the  contract  had  expired. 

S.—Intere8t—-Jndgment— Statement  Insufficient 

Complaint  of  a  judgment  on  a  written  contract  on  the  ground  that  it  does 
not  allow  interest  prior  to  the  judgment  on  the  amoiint  found  to  be  due  under 
the  contract  is  unavailing  where  the  statement  under  the  assignment  of  error 
urging  the  objection  does  not  show  whether  the  contract  stipulates  for  any  par- 
ticular rate  of  interest,  or  when  the -sum  claimed  was  due. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Charles  E.  Ashe. 

Colenian  &  Abbott,  for  appellants. 

r.  H.  Stone  and  E.  P.  Phelps,  for  appellee. 

GARRETT,  Chief  Justice. — The  appellants  brought  this  action  to 
recover  of  the  city  of  Houston  an  alleged  balance  due  on  three  certain 
paving  contracts,  and  for  damages  claimed  to  have  been  suffered  by 
the  appellants  on  account  of  delay  in  the  work  caused  by  the  acts  of 
the  appellee.  The  city  claimed  the  balance  retained  by  it  as  liquidated 
damages  under  the  terms  of  the  contracts  for  failure  to  complete  the 
work  by  the  time  stipulated  therein.  The  case  was  sumitted  to  the 
court  without  a  jury,  and  judgment  was  rendered  in  favor  of  the  ap- 
pellants for  a  balance  due  after  allowing  the  city  to  retain  certain 
sums  as  liquidated  damages  for  delay  in  completing  the  work. 

The  contracts  sued  on  were  made  by  the  city  of  Houston  with  the 
Barber  Asphalt  Paving  Company,  and  the  claim  for  money  due  upon 
the  same  was  assigned  to  the  appellants.  They  were  (1)  for  the  pav- 
ing of  Main  street,  dated  February  7,  1899;  (2)  Houston  avenue,  dated 
May  15,  1899;  (3)  Crawford  street,  dated  May  15,  1899.  By  the  terms 
of  these  contracts  the  city  was  to  pay  for  the  work  as  it  progressed,  on 
estimates  given  monthly  by  the  city  engineer,  the  city  retaining  20 
per  cent  of  each  estimate  as  security  for  faithful  performance.  The 
entire  work  was  completed  and  accepted  by  the  city,  and  the  payments 
made  thereon  except  the  retained  balances  of  20  per  cent  an  each  con- 
tract. The  amounts  retained  were  $1133.80  on  the  Main  street  con- 
tract; $796.90  on  the  Houston  avenue  contract,  and  $750  on  the  Craw- 
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ford  street  contract.  These  amounts  were  claimed  by  the  city  under  a 
provision  of  the  several  contracts,  which  were  all  alike.  The  contract 
for  the  paving  of  .Main  street  contained  the  following  provisions: 

"Said  work  to  begin  within  thirty  days  after  written  notice  by  the 
board  of  public  works;  to  progress  regularly  and  uninterruptedly  after 
commencement,  excepting  as  shall  be  otherwise  ordered  by  the  board 
of  public  works  of  said  city,  and  he  finished  and  fully  completed  on 
or  before  the  1st  day  of  June,  1899;  the  time  of  beginning,  rate  of 
progress,  and  time  of  completion  being  essential  elements  of  this  con- 
tract." Section  5  provides:  "All  loss  or  damage  arising  out  of  the 
nature  of  the  work  to  be  done,  or  from  any  detention  or  other  unfore- 
seen obstn;ction  or  dilBculties  which  may  be  encountered  in  the  prose- 
cution of  the  work,  or  from  the  action  of  the  elements,  shall  be  sus- 
tained by  the  party  of  the  first  part."  Section  20  of  said  contract  is 
as  follows :  "The  party  of  the  first  part  further  agrees  that  the  returns 
and  estimates  of  the  engineer  shall  be  the  account  by  which  the  amount 
of  work  done  shall  be  computed,  and  that  he  shall  not  be  entitled  to 
demand  or  receive  payment  for  any  work  upon,  in,  or  about  said  work 
unless  ordered  in  writing  by  the  engineer  and  approved  by  the  maj'or." 
Section  4  of  general  specifications,  attached  to  and  made  a  part  of  said 
contract,  provides,  after  reference  to  wages  of  inspectors,  "and  in  ad- 
dition, will  also  be  deducted  the  sum  of  ten  dollars  per  diem  for  the 
same  period,  estimated  as  liquidated  damages  to  the  city  of  Houston 
from  failure  to  complete  the  work  at  the  time  specified  (time  of  com- 
pletion of  the  contract  being  an  essential  element  and  consideration) 
unless  the  city  council  shall  by  resolution  grant  an  extension  of  time 
for  the  completion  of  the  work."  Section  28  thereof  provides,  "If  any 
question  arises  as  to  the  meaning  of  this  specification  or  any  part 
thereof,  interpretation  of  the  same  shall  be  made  by  the  engineer  and 
board  of  public  works,  and  such  interpretation  shall  be  taken  and  re- 
ceived by  the  contractor  with  the  same  force  and  effect  as  though  orig- 
inally made  a  part  hereof."  It  is  provided  in  paragraph  15  of  said 
contract  as  follows:  "If  in  any  event  the  said  party  of  the  first  part 
shall  fail  to  proceed  with  the  work  in  accordance  with  the  terms  of  the 
agreement,  that  the  said  city,  by  its  mayor,  shall  have  full  power  and 
authority  to  take  the  work  out  of  the  hands  of  the  said  party  of  the  first 
part,  to  prosecute  the  same  as  provided  by  section  37  of  the  charter  of 
the  city  of  Houston,  and  to  employ  workmen  to  complete  the  unfin^ 
islied  work  and  to  deduct  the  expense  thereof  from  any  money  that  may 
be  due  and  owing  to  said  party  of  the  first  part  on  account  of  the 
prosecution  of  the  work  under  this  contract  according  to  the  provisions 
thereof,  or  to  relet  the  same  to  other  contractors  as  provided  herein." 
Section  17  is  as  follows:  "The  mayor  of  the  city  of  Houston  shall 
have  the  right  and  power  to  declare  this  contract  forfeited,  of  any  part 
thereof,  when  advised  by  the  board  of  public  works  and  city  engineer 
of  any  violation  of  any  of  the  terms,  conditions  or  limitations  herein 
contained,  at  any  time  during  the  continuance  thereof." 
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The  other  contracts  had  similar  provisions,  but  the  work  under  them 
was  to  be  completed  by  August  15,  1899.  Notice  to  begin  work  on 
Main  street  was  given  February  20,  1899,  and  the  trial  judge  allowed 
damages  in  favor  of  the  city  for  $320,  as  liquidated  or  stipulated  dam- 
ages for  thirty-two  days*  delay  in  completing  the  work.  Notice  was  given 
to  begin  work  on  Houston  avenue  May  25,  1899,  and  damages  were  al- 
lowed in  favor  of  the  city  for  $170,  as  liquidated  damages  for  seventeen 
days'  delay  in  completing  the  work.  Notice  to  begin  the  work  on  Craw- 
ford street  was  given  May  25,  1899.  It  was  to  be  completed  by  August 
15,  1899.  But  work  was  not  begun  until  about  September  20,  1899.  On 
September  16,  1899,  the  city  engineer  notified  the  appellants  that  the 
time  limit  had  expired.  The  work  was  begun,  however,  about  Septem- 
ber 20,  1899,  and  it  was  completed  on  November  1,  1899.  It  was  done 
under  the  supervision  of  the  city  engineer,  and  estimates  and  payments 
were  made  as  the  work  progressed.  No  effort  was  made  to  cancel  the 
contract  or  to  notify  the  appellants  that  they  would  be  held  foi:  dam- 
ages on  account  of  delay.  The  trial  court  found  in  favor  of  the  appel- 
lee the  sum  of  $750,  as  liquidated  damages  for  seventy-five  days'  de- 
lay in  the  completion  of  this  contract.  The  conclusion  of  the  trial 
judge  as  to  the  number  of  days'  delay  in  the  completion  of  the  several 
contracts  is  fully  sustained  by  the  evidence,  and  is  approved  and  adopted 
as  the  conclusion  of  this  court. 

Appellants  first  and  second  groups  of  assignment  of  errors  attack 
the  conclusion  of  the  trial  court  in  allowing  the  damages  for  delay  in 
the  completion  of  the  work  on  Main  street  and  Houston  avenue.  As 
above  stated,  we  approve  the  conclusion  of  the  trial  judge  as  to  the 
number  of  days  delay  on  each  of  these  contracts.  By  another  assign- 
ment of  error,  the  tenth,  it  is  contended  that  the  judgment  for  liqui- 
dated damages  is  without  pleading  and  evidence  to  support  it.  The 
answer  alleged  that  the  appellee  had  been  damaged  to  the  amount  of 
the  sum  claimed  by  the  appellants  by  breach  of  the  contract,  and  that 
the  amount  of  the  damages  was  fixed  and  stipulated  in  the  agreement 
for  the  work.  The  evidence  developed  and  showed  the  nature  of  the 
work,  and  that  damages  for  the  deprivation  of  the  use  of  paved  streets 
to  the  inhabitants  of  the  city  for  the  time  of  the  delay  in  the  comple- 
tion of  the  work  were  of  such  a  nature  that  they  could  not  be  accu- 
rately estimated.  Particularity  of  averment  and  proof  was  not  nec- 
essary to  sustain  the  judgment  for  damages,  and  both  were  sufficient. 
Brown  Iron  Co.  v.  Norwood,  5  Texas  Ct.  Rep.,  154.  The  city  did  not 
waive  its  right  to  damages  for  delay  in  the  paving  of  Crawford  street 
by  permitting  the  appellants  to  begin  and  complete  the  work  after  the 
time  limit  in  the  contract  had  expired. 

By  the  eleventh  assignment  of  error  the  judgment  is  complained  of 
because  the  court  did  not  allow  interest  on  the  amount  found  to  be  due 
the  appellants  prior  to  judgment.  Where  interest  is  the  legal  conse- 
quence of  a  debt  or  obligation  without  stipulation,  it  may  be  recovered 
though  not  claimed  in  the  pleading.     11  Enc.  of  PI.  and  Prac,  435; 
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Railway  v.  Greathouse,  82  Texas,  111.  Appellants  did  not  claim  in- 
terest in  their  petition.  Revised  Statutes,  article  3101,  allows  interest 
on  all  written  contracts  where  no  rate  is  specified  at  the  rate  of  6  per 
cent  per  annum  from  the  time  the  sum  is  due  and  payable.  But  the 
appellants  have  made  no  statement  under  their  assignment  of  error  to 
advise  us  whether  the  contract  stipulates  for  any  particular  rate  of 
interest,  or  when  the  sum  claimed  was  due.  In  the  absence  of  a  suflS- 
cient  statement  we  overrule  the  assignment.  There  is  no  sufficient 
statement  under  the  twelfth,  thirteenth,  and  fourteenth  assignments  of 
error,  grouped,  to  show  that  the  appellants  sustained  any  damages  by 
the  action  of  the  appellee  for  which  they  were  entitled  to  recover.  We 
overrule  also  the  cross-assignment  of  error  for  the  want  of  sufficient 
statements.     The  judgment  will  be  affirmed. 

Affirmed, 
Writ  of  error  refused. 


G.  A.  Johnson  et  al.  v.  D.  D.  Cooley. 

Decided  December  6,  1902. 

Trial — ^Witnesses  Under  Rule— Violation — ^Ezclnaion  of  Evidence. 

Where  the  witnesses  were  placed  under  the  rule,  and  the  defendant,  who 
was  present  and  himself  a  witness,  afterwards  gave  his  principal  witness  cer- 
tain information  as  to  how  plaintiff  had  testified,  and  the  court  refused  to  per- 
mit such  latter  witness  to  testify  at  all,  although  the  information  so  given  him 
could  have  affected  his  testimony  as  to  only  one  point  at  issue  in  the  case,  while 
his  testimony  was  vital!}'  material  on  all  the  issues,  such  action  was  an  abuse 
of  judicial  discretion  constituting  reversible  error. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below^  be- 
fore Hon.  Wm.  H.  Wilson. 

Edgar  Waikins  and  Frank  C.  Jones,  for  appellants. 

PLEASANTS,  Associate  Justice. — ^Appellee  brought  this  suit 
against  6.  A.  Johnson,  alleging  in  substance  that  plaintiff  and  defend- 
ant were  partners  in  the  purchase  and  sale  of  certain  personal  property 
described  in  the  petition;  that  defendant  had  disposed  of  all  of  said 
property,  and  as  part  consideration  for  same  had  secured  title  in  him- 
self to  a  tract  of  160  acres  of  land  described  in  the  petition.  The 
prayer  of  the  petition  is  for  an  accounting  and  for  judgment  for  one- 
half  of  the  profits  realized  by  defendant  from  the  sale  of  said  personal 
propert}^  including  said  tract  of  land. 

The  defendant  answered  denying  under  oath  the  existence  of  said 
alleged  partnership,  and  averring  that  he  never  made  any  agreement  or 
contract  of  any  kind  with  the  plaintiff  at  any  time,  and  had  never  had 
any  conversation  or  business  relations  of  any  kind  with  him.  He  fur- 
ther averred  that  it  was  tnie  that  the  deed  records  of  Harris  County 
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showed  that  he  had  title  to  the  tract  of  land  described  in  plaintiflPs 
petition,  but  that  he  does  not  own  the  same,  and  holds  the  title  thereto 
for  the  benefit  of  his  father,  G.  D.  Johnson,  who  is  in  fact  and  in  truth 
the  owner  of  said  property;  that  the  said  G.  D.  Johnson  was  not  the 
partner  of  plaintiff  in  the  purchase  and  sale  of  said  personal  property; 
that  he  is  informed  and  believes  that  the  said  G.  D.  Johnson  pur- 
chased said  personal  property  from  the  plaintiff,  and  that  plaintiff  had 
no  interest  in  the  proceeds  of  the  sale  of  said  property;  that  he  has 
never  been  called  upon  for  an  accounting  and  can  not  answer  as  to  the 
proceeds  of  the  sale  of  said  property  by  G.  D.  Johnson,  because  he  has 
no  information  as  to  same.  This  answer  is  sworn  to  by  G.  D.  Johnson 
as  the  agent  of  G.  A.  Johnson. 

It  does  not  afiirmatively  appear  from  the  record  that  G.  D.  Johnson 
was  ever  made  or  became  a  party  to  the  suit,  but  this  is  evidently  an 
omission  in  preparing  the  transcript,  because  the  judgment  of  the  court 
below  is  against  G.  A.  and  G.  D.  Johnson,  and  G.  D.  Johnson  alone  ap- 
peals, and  does  not  assign  as  error  the  absence  of  pleading  authorizing 
a  judgment  against  him. 

The  cause  was  tried  by  the  court  below  without  the  intervention  of 
a  jury,  and  judgment  rendered  in  favor  of  plaintiff  against  G.  A.  and 
G.  D.  Johnson  for  one-half  of  the  land  described  in  the  petition,  and 
against  G.  D.  Johnson  for  the  sum  of  $200.  As  before  stated  G.  D. 
Johnson  alone  prosecutes  this  appeal. 

The  evidence  introduced  by  plaintiff  is  to  the  effect  that  appellant 
through  his  agents,  McKinney  &  Co.,  a  firm  composed  of  J.  B.  Mc- 
Kinney,  E.  H.  Grinstead,  and  J.  A.  McCarty  entered  into  a  contract 
with  plaintiff  whereby  he  agreed  to  furnish  the  money  to  purchase  the 
personal  property  described  in  the  petition  which  had  been  bid  in  by 
plaintiff  at  a  judicial  sale,  with  the  understanding  that  the  property 
should  be  conveyed  to  the  appellant,  and  that  he  would  resell  the  sajne 
and  divide  with  plaintiff  whatever  profits  he  might  make  out  of  the- 
transaction;  and  that  in  pursuance  of  this  agreement  the  appellant  ad- 
vanced $2000,  the  amount  of  plaintiff's  bid  for  said  property,  and  the 
officer  making  said  sale  at  plaintiff's  request  conveyed  the  property  to 
appellant.  The  appellant  resold  the  property,  and  as  consideration  for 
a  portion  of  same  received  the  land  described  in  the  petition,  the  title 
to  which  was  taken  in  the  name  of  his  son,  the  defendant  G.  A.  John- 
son. There  is  also  evidence  to  the  effect  that  appellant  had  received 
from  the  sale  of  said  personal  property  the  sum  of  $2600  in  addition 
to  the  land. 

The  appellant  testified  that  J.  A.  McCarty,  who  was  his  agent  and 
bookkeeper,  purchased  the  personal  property  for  him  from  McKinney 
&  Co.,  who  were  the  agents  of  the  plaintiff;  that  the  property  had  been 
resold  by  the  said  McCarty  and  McKinney  &  Co.  as  agents  for  himself 
and  plaintiff,  and  he  had  received  back  his  $2000  and  the  land,  but  that 
in  order  to  secure  title  to  himself  in  the  land  had  paid  to  McKinney 
Vol.  30  Civil— 37. 
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&  Co.  the  sum  of  $280,  which  he  understood  represented  the  plaintiffs 
interest  in  the  land;  that  he  did  not  know  what  the  personal  property 
sold  for,  nor  what  expenses  had  been  incurred  in  handling  same;  that 
McCarty  was  his  bookkeeper  and  knew  the  details  of  the  transaction. 

E.  H.  Grinstead,  of  the  firm  of  McKinney  &  Co.,  testified  that  his 
firm  acted  as  the  agent  of  plaintiff  in  the  transaction,  and  that  appel- 
lant paid  them  $280  at  the  time  the  land  in  question  was  conveyed  to 
his  son ;  that  this  amount  covered  the  interest  of  his  firm  and  the  plain- 
tiff in  the  profits  of  the  transaction,  and  if  plaintiff  had  any  claim  for 
any  portion  of  same  such  claim  was  against  the  firm  of  McKinney  & 
Co.  and  not  against  appellant. 

The  first  assignment  of  error  complained  of  the  action  of  the  trial 
court  in  refusing  to  allow  the  witness  J.  A,  McCarty  to  testify  in  the 
trial  of  the  case.  The  issues  raised  by  this  assignment  are  fully  pre- 
sented in  the  following  bill  of  exception  taken  by  appellant  to  the  rul- 
ing of  the  court  complained  of  in  iie  assignment: 

"Be  it  remembered  that  on  the  trial  of  the  above  numbered  and  en- 
titled cause,  that  at  the  beginning  of  the  trial  the  plaintiff  invoked 
the  rule  as  to  separation  of  witnesses;  that  at  the  time  said  rule  was 
invoked  one  of  the  defendant's  witnesses,  J.  A.  McCarty,  was  not  in 
the  courtroom,  but  confined  at  his  home  in  Houston  by  rheumatism. 
That  this  fact  was  stated  to  the  court  by  defendant's  counsel,  and  was 
given  as  a  reason  why  the  said  witness  could  not  be  brought  in  and 
sworn  and  charged  by  the  court  as  to  the  effect  of  the  ruling;  that 
said  cause  was  commenced  in  the  morning,  and  that  before  the  noon 
recess  plaintiff  had  testified  in  the  case,  and  plaintiff  had  put  the  de- 
fendant G.  D.  Johnson  on  the  stand  and  had  examined  him.  After  the 
noon  recess,  plaintiff  having  closed,  the  defendant  put  on  the  stand  said 
witness  J.  A.  McCarty.  Before  said  McCarty  had  testified  to  any  fact 
in  the  case  plaintiff's  counsel  examined  him,  and  said  McCarty  testi- 
fied, in  answer  to  questions  propounded  by  plaintiff's  counsel,  that  he 
had  been  brought  to  the  courthouse  in  the  buggy  of  6.  D.  Johnson,  and 
had  come  with  said  Johnson.'  That  on  the  way  to  the  courthouse,  said 
Johnson  stated  to  him  that  D.  D.  Cooley  had  testified  that  he  (Mc- 
Carty), together  with  James  McKinney  and  S.  F.  Grinstead,  were  the 
agents  and  had  acted  as  the  agents  in  the  transactions  out  of  which  the 
above  suit  grew  of  said  G.  D.  Johnson.  Said  witness  further  testified 
that  said  G.  D.  Johnson  told  him  that  he  (Johnson)  had  been  on  the 
stand,  but  did  not  state  what  Johnson  had  testified  to." 

Plaintiff's  counsel  then  objected  to  the  said  witness  testifying  in  the 
cause  at  all,  because  he  had  violated  the  rule,  and  had  been  talked  to 
by  defendant  G.  D.  Johnson  as  to  the  testimony  of  the  witness  D.  D. 
Cooley.  Before  the  court  ruled  on  the  question,  counsel  for  defendant 
asked  J.  A.  McCarty  if  he  knew  of  the  rule  and  knew  what  it  meant. 
Said  McCarty  testified  that  he  did  not  know  of  the  rule  having  been 
invoked ;  that  he  did  not  know  what  it  meant,  and  did  not  know  that 
he  had  violated  any  rule  of  court. 
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G.  D.  Johnson  was  then  placed  upon  the  stand  and  testified  that  he 
had  told  said  McCarty  that  Cooley  had  testified  as  to  the  agency  of  said 
McCarty,  McKinney,  and  Grinstead  as  aforesaid,  and  told  said  witness 
nothing  else  about  the  testimony,  merely  stating  to  him  that  he  (John- 
son) had  testified.  Said  Johnson  further  testified  that  he  did  not  know 
what  was  meant  by  invoking  the  rule,  and  did  not  know  that  he  was 
violating  any  rule  in  saying  what  he  did  to  said  McCarty,  and  had  no 
intention  of  doing  anything  that  he  ought  not  to  have  done,  and  did 
not  know  he  was  doing  anything  he  ought  not  to  have  done.  He  fur- 
ther testified  in  answer  to  plaintiff^s  counsel  that  he  heard  the  court 
tell  the  witness  Grinstead  to  remain' out  of  the  court  and  not  talk  to 
anyone  about  his  testimony. 

After  having  heard  the  testimony  of  said  McCarty  and  said  John- 
son the  court  held  that  McCarty  could  not  testify,  and  refused  to  allow 
him  to  testify  to  any  fact  whatever  in  this  cause.  Defendant's  coun- 
sel then  stated  to  the  court  what  he  expected  to  prove  by  McCarty  as 
follows  : 

"That  he  expected  to  prove,  and  that  McCarty  would  testify,  that  he, 
McCarty,  was  agent  of  G.  D.  Johnson  in  the  transaction  growing  out 
of  the  purchase  and  sale  of  certain  machinery  belonging  to  the  Compo 
Board  Manufacturing  Company.  That  James  McKinney  and  E.  F. 
Grinstead  came  to  the  witness  and 'stated  that  they  represented  D.  D. 
Cooley,  and  wanted  witness  to  get  a  purchaser  for  certain  property  that 
had  been  sold  by  Chas.  E.  Ashe,  special  commissioner,  to  W.  G.  Love 
for  D.  D.  Cooley.  That  said  witness  would  testify  that  he  procured 
G.  D.  Johnson  to  purchase  said  property  at  and  for  the  sum  of  $2000; 
that  the  agreement  between  Johnson,  witness,  McKinney,  and  Grin- 
stead was  that  Johnson  should  put  up  $2000 ;  that  McCarty,  Grinstead, 
and  McKinney  should  sell  the  property,  McKinney  and  Grinstead  act- 
ing for  Cooley  and  McCarty  for  Johnson.  That  after  the  sale  of  said 
property  was  made,  that  G.  D.  Johnson  should  be  paid  $2000  advanced 
by  him.  That  the  profits,  if  any,  of  the  sale  should  be  divided  one- 
half  to  said  G.  D.  Johnson  and  the  other  one-half  to  McCarty,  Mc- 
Kinney, and  Grinstead.  Said  witness  McCarty  would  testify  that  he 
knew  that  McKinney  and  Grinstead  were  going  to  give  a  portion  of 
their  profits,  if  any,  to  D.  D.  Cooley.  McCarty  would  have  testified 
that  he  did  not  have  anything  to  do  with  the  contract  between  Grin- 
stead and  McKinney  on  the  one  side  and  Cooley  on  the  other,  and 
that  said  contract  was  a  personal  one  between  McKinney  and  Grinstead, 
composed  of  the  firm  of  McKinney  &  Co.,  with  which  contract  he  (Mc- 
Carty) had  nothing  to  do,  and  that  G.  D.  Johnson  had  nothing  to  do 
with  said  contract.  He  would  have  testified  that  he  was  not  a  member 
of  the  firm  of  McKinney  &  Co.;  that  McKinney  &  Co.  did  not  repre- 
sent nor  did  either  of  the  firm  represent  G.  D.  Johnson,  and  that  they 
had  nothing  whatever  to  do  with  G.  D.  Johnson. 

"Said  McCarty  would  also  have  testified  that  said  property  had  been 
sold,  and  that  after  the  sales  were  made  expenses  were  paid,  and  that 
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after  $2000  had  been  paid  to  G.  D.  Johnson,  being  the  sum  advanced 
by  him,  there  were  some  compo  boards  left.  That  said  boards  were 
sold  for  a  piece  of  land,  and  that  G.  D.  Johnson  paid  witness  and 
McKinney  &  Co.  $280,  being  all  witness  and  McKinney  &  Co.  got  for 
their  services;  that  McKinney  &  Co.  got  their  portion  of  this  $280,  and 
witness  did  not  know  whether  they  had  paid  their  contract  with  D.  D. 
Cooley  or  not.  Witness  would  have  testified  that  he  never  knew  that 
Cooley  claimed  any  interest  from  G.  D.  Johnson,  and  never  knew  that 
Cooley  claimed  that  G.  D.  Johnson  was  a  partner  with  Cooley.  That 
Cooley  never  made  such  claim  to  witness ;  that  witness  always  acted  for 
Johnson  in  this  matter;  that  Johnson  was  absent  from  Houston  most 
of  the  time,  and  that  .the  contract  by  which  Johnson  purchased  the 
property  was  made  by  witness  as  the  agent  of  Johnson  with  McKinney 
and  Grinstead  as  the  agents  of  Cooley.  That  in  said  contract  there 
was  nothing  said  and  no  agreement  made  that  Cooley  should  have  any 
interest  with  Johnson.  That  Cooley's  interest  was  a  matter  between 
him  and  McKinney  &  Co.,  with  which  neither  witness  nor  Johnson  had 
anything  to  do. 

"Witness  would  have  testified  that  he  kept  the  books  and  could  show 
an  itemized  statement  of  the  expenses  incurred  in  the  sale  of  said  prop- 
erty, and  show  exactly  what  had  been  received  from  said  sale,  and  that 
Mr.  Johnson  did  not  know  what  had  been  received,  nor  what  had  been 
expended,  and  that  the  whole  matter  was  left  with  witne^,  who  kept 
an  account  thereof  in  a  book  that  witness'  son  had  lost  or  mislaid  and 
he  could  not  now  produce  it.  That  he  knew  the  result,  and  that  it  re- 
quired $280  to  be  paid  by  Johnson  before  Johnson  could  get  title  to 
the  land  described  in  plaintiff's  petition. 

"After  stating  what  said  witness  would  testify,  the  court  reiterated 
his  ruling  and  refused  to  allow  said  witness  to  testify  to  any  of  said 
facts  or  testify  in  the  case  at  all.  To  which  ruling  G.  D.  and  G.  A. 
Johnson  in  open  court  excepted,  and  here  now  tender  this  their  bill  of 
exception  and  pray  the  court  to  allow  same,  and  it  is  ordered  that  this 
bill  of  exception  number  1  be  filed  as  part  of  the  record  in  this  cause." 

By  the  court:  "This  bill  is  subject  to  this  qualification.  This  wit- 
ness was  not  in  the  slightest  degree  exempted  from  the  rule  by  the 
court,  either  expressly  or  impliedly,  as  seems  to  be  implied  in  the  bill 
offered.  The  court  stated  as  to  witnesses  not  present  that  they  could 
be  put  under  the  rule  wheti  they  arrived.  The  violation  of  the  rule  for 
which  the  court  refused  to  hear  this  witness'  evidence  was  by  G.  D. 
Johnson,  the  real  defendant  in  the  case,  against  whom  judgment  was 
rendered,  who  was  present  when  the  rule  was  invoked,  who  heard  the 
court  instruct  the  witnesses.  Johnson  talked  to  McCarty  while  bring- 
ing him  to  court  on  the  most  material  point  in  the  case,  viz.,  recited 
to  him  what  Cooley's  evidence  was.  Johnson  testified  as  stated  in  the 
bill  as  to  his  not  knowing  he  was  violating  any  rule,  etc.,  but  on  cross- 
examination  by  plaintiff's  attorney  answered  "that  he  was.  present  in 
the  court  when  the  rule  was  invoked;  that  he  heard  the  court  instruct 
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the  witnesses  not  to  discuss  the  testimony  in  the  case;  and  that  he 
knew  the  purpose  of  the  rule  was  to  prevent  the  witnesses  hearing  the 
evidence/^  The  trial  court  considered  that  if,  when  the  rule  was  in- 
voked, a  party  to  the  suit  could  nevertheless  inform  the  witnesses  aa 
to  the  most  vital  evidence  in  the  case,  the  rule  would  be  of  no  value. 
So  qualified,  this  bill  is  allowed.     Wm.  H.  Wilson,  Judge.'* 

There  is  a  conflict  in  the  authorities  on  the  question  of  the  right  of 
a  trial  court  to  refuse  to  permit  a  witness  to  testify,  who,  after  having 
been  placed  under  the  rule,  has  violated  the  instructions  of  the  court 
and  heard  the  testimony  or  a  repetition  of  the  testimony  of  other  wit- 
nesses in  the  case.  The  weight  of  authority  in  America  holds  that  such 
right  does  not  exist  in  the  court  unless  the  violation  of  the  rule  was 
occasioned  by  the  party  who  offers  the  witness.  In  England  the  tight 
is  denied  in  all  cases  except  those  affecting  the  revenue.  Jones  on  Ev., 
sec.  808. 

The  question  in  so  far  as  it  has  been  passed  upon  by  the  higher  courts 
of  this  State  has  more  often  arisen  in  criminal  cases,  and  the  complaint 
has  generally  been  that  the  trial  court  erred  in  permitting  the  witness 
to  testify.  Sherwood  v.  State,  41  Texas,  498;  Powell  v.  State,  13  Texas 
Crim.  App.,  244 ;  14  Texas  Crim.  App.,  16 ;  18  Texas  Crim.  App.,  536 ; 
30  Texas  Crim.  App.,  612;  2  App.  C.  C,  sees.  321,  452.  In  these  cases 
it  was  held  that  the  matter  was  one  resting  in  the  discretion  of  the 
court,  and  the  ruling  of  the  trial  court  would  not  be  revised  unless 
there  was  a  clear  abuse  of  such  discretion  resulting  in  injury  to  the 
party  complaining. 

We  are  of  opinion  that  the  administration  of  justice  would  be  bet- 
ter subserved  by  denying  to  the  trial  court  the  right  in  any  case  to 
refuse  to  allow  the  witness  to  testify.  The  primary  object  of  judicial 
investigation  is  the  ascertainment  of  the  truth  of  the  matter  under  con- 
sideration, and  a  rule  which  excludes  any  means  by  which  the  truth 
may  be  arrived  at,  should  not  be  adopted  by  the  courts.  The  rule  which 
requires  the  court  on  the  motion  of  either  party  to  exclude  the  witnesses 
from  the  courtroom  so  that  they  may  not  hear  each  other  testify,  and 
to  direct  them  not  to  discuss  with  each  other  or  permit  any  person  to 
discuss  with  them  the  evidence  in  the  case,  is  designed  to  aid  in  the 
ascertainment  of  the  truth,  and  when  invoked  by  either  party  to  a  suit 
should  be  enforced  by  the  exercise  of  the  power  of  the  court  to  punish 
as  contempt  any  violation  of  such  rule,  but  to  authorize  the  court  to 
exclude  the  testimony  of  a  witness  who  had  violated  the  rule  would  in 
many  cases  operate  to  defeat  the  object  and  purpose  of  the  rule.  The 
Supreme  Court  of  the  United  States  in  the  case  of  Holder  v.  United 
States,  150  United  States,  91,  holds  that  the  court  has  no  right  to  ex- 
clude the  testimony  of  a  witness  because  of  a  violation  of  the  order  of 
withdrawal.  We  think  this  is  the  sound  doctrine  and  should  be  fol- 
lowed by  our  couri:s. 

The  case  we  are  considering  does  not,  however,  require  the  applica- 
tion of  this  doctrine.     Under  the  rule  laid  down  by  the  courts  of  this 
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State  we  think  the  trial  court  abused  his  discretion  in  refusing  to  allow 
the  witness  to  testify.  The  information  given  the  witness  by  the  ap- 
pellant as  to  the  testimony  of  plaintiff  could  only  have  affected  the  tes- 
timony of  the  witness  upon  one  of  the  points  in  issue  between  the  par- 
ties, and  the  testimony  of  this  witness  was  vitally  material  to  the  ap- 
pellant upon  all  of  the  issues  in  the  case.  He  alone  knew  the  exact  de- 
tails of  the  transaction  under  investigation,  and  could  give  the  amounts 
for  which  the  property  sold  and  the  items  of  expense  in  handling  the 
property  and  making  the  sales.  There  being  no  other  source  from 
which  this  evidence  could  be  supplied,  his  testimony  should  not  have 
been  excluded  on  this  point,  at  least.  The  evidence  in  the  case  as  to 
the  amounts  for  which  the  property  sold  and  the  expenses  of  making 
such  sale  is  of  the  most  indefinite  and  uncertain  character,  and  the 
exclusion  of  this  testimony  was  manifestly  injurious  to  appellant. 

We  are  of  opinion  the  refusal  of  the  trial  court  to  allow  the  witness 
to  testify  requires  a  reversal  of  the  judgment,  which  is  accordingly  or- 
dered, and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J.  T.  Prichard  v.  McCord-Collins  Company 

Pecided  December  6,  1902. 

Limitations— Mistake — Name  of  Corporation — ^Diligence — ^Issae  for  Jnry. 

Where  suit  is  brought  against  a  corporation  by  the  name  on  the  building 
it  occupies,  which  is  generally  believed  and  understood  to  be  its  true  name,  and 
an  answer  is  filed  without  its  true  name  being  disclosed  until  after  the  statutory 
period  of  limitations,  the  mistake  is  such  as  will  prevent  the  action  from  being 
barred,  and  such  facts  should  have  been  submitted  to  the  jury  for  determination 
as  to  whether  they  constituted  sufficient  excuse  for  plaintififs  failure  to  use 
diligence  to  discover  the  true  name. 

Appeal  from  Tarrant  County.  Tried  below  before  Hon.  Irby  Dunk- 
lin. 

McLean,  Booth  £  Morton,  for  appellant. 

John  W.  Wray  and  Morgan  Bryan,  for  appellee. 

STEPHENS,  Associate  Justice. — Suit  was  instituted  by  appellee 
!May  9,  1899,  to  recover  damages  for  personal  injuries  sustained  Feb- 
ruary 18,  1899,  due  to  alleged  negligence  in  the  construction  and  opera- 
tion of  an  elevator  in  a  wholesale  grocery  house  in  the  city  of  Fort 
Worth.  Appellee,  a  private  corporation,  was  doing  business  in  this 
house,  and  while  its  true  name  was  McCord-Collins  Company,  Mc- 
Cord-Collins Commerce  Company  was  written  in  large  letters  on  the 
building,  and  was  generally  believed  and  understood  to  be  its  true 
name.     So  believing,  appellant  in  his  original  petition  declared,  or  at 
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least  intended  to  declare^  against  the  concern  doing  business  in  said 
house,  under  that  name,  and  consequently  caused  citation  to  issue  sum- 
moning the  McCord-CoUins  Commerce  Company  to  appear  and  an- 
swer his  petition,  which  citation  was  served  on  J.  B.  Collins,  who  was 
in  fact  the  president  of  appellee,  the  McCord-CoUins  Company.  In 
due  time  an  answer  was  filed  in  the  name  of  attorneys  for  the  defendant 
in  that  action,  without  mentioning  the  name  of  the  defendant  for  whom 
they  appeared.  After  more  than  two  years  from  the  date  of  the  in- 
jury these  attorneys  disclosed  the  true  name  of  the  defendant.  The 
plaintiff  then  amended  his  pleadings  so  as  to  declare  explicitly  against 
the  McCord-CoUins  Company,  alleging  the  above  facts,  his  mistake  as 
to  the  name,  and  the  conduct  of  appellee  in  concealing  its  true  name 
as  his  excuse  for  the  manner  in  which  the  suit  had  been  brought  and 
maintained  for  two  years.  To  the  petition  so  amended  the  court  sus- 
tained a  demurrer  pleading  the  statute  of  limitations  of  two  years, 
upon  which  ruling  the  errors  are  assigned. 

It  seems  to  have  been  at  last  settled  by  our  Supreme  Court  in  Old- 
ham V.  Medearis,  90  Texas,  506,  39  Southwestern  Reporter,  919,  that 
an  exception  on  the  ground  of  mistake  as  well  as  on  the  ground  of 
fraud  may  be  read  into  our  statute  of  limitation ;  that  is,  where  through 
mistake  not  discoverable  by  the  use  of  reasonable  diligence  the  cause 
of  action  is  not  discovered  in  time.  While  this  opinion,  when  confined 
to  the  very  question  certified,  may  not  extend  the  exception  on  the 
ground  of  mistake  to  other  than  equity  cases,  still  it  distinctly  places 
mistake  on  the  same  footing  with  fraud,  which  had  been  held  in  an 
action  at  law  for  personal  injuries  like  this  to  introduce  an  exception 
in  favor  of  one  misled  in  bringing  his  suit  by  a  fraudulent  receiver- 
ship. Texas  &  Pacific  Railway  v.  Gay,  86  Texas,  571,  26  S.  W.  Rep., 
599  (opinion  by  Chief  Justice  Stayton).  The  question  being  one  of 
construction,  it  would  seem  a  little  anomalous  to  ascribe  to*  the  Leg- 
islature in  the  readoption  of  our  statutes  of  limitation  a  purpose  to 
allow  exceptions  in  equity  cases  and  not  in  actions  at  law  in  view  of  the 
attempt  in  article  1191,  Revised  Statutes,  and  elsewhere,  to  abolish 
"the  distinction  between  suits  at  law  and  in  equity." 

As  already  seen,  due  diligence  must  be  used  to  discover  the  mistake, 
but  the  conduct  of  appellee  in  holding  itself  out  to  the  business  world 
as  the  McCord-Collins  Commerce  Company  so  as  to  deceive  and  mislead 
appellant  and  in  intentionally  pleading  in  such  manner  in  answer  to 
the  suit  as  to  keep  him  deceived  till  it  might  plead  the  statute  of  lim- 
itation against  him  was  alleged  as  an  excuse  for  diligence.  These  allega- 
tioDS  were  not  such  as  to  warrant  the  court  in  treating  the  excuse  as 
insufficient.  They  made  issues  of  fact  for  the  jury,  and  the  court  erred 
in  sustaining  the  demurrer. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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C.  Snodgrass  v.  James  B.  Posey,  Trustee. 

Decided  December  6,  1902. 

School  Land— Transfer  by  Bankrupt— Forfeiture  After  Bankruptcy— Trustee's 
Rights. 
Where  a  purchaser  of  school  land  from  the  State  conveyed  it  to  appellant 
after  being  adjudicated  a  bankrupt,  and  thereafter  the  General  Land  Commis- 
sioner canceled  the  sale  by  the  State  for  nonpayment  of  interest  and  again 
placed  the  land  qn  the  market,  and  it  was  sold  and  awarded  by  him  to  appel- 
lant, who  conveyed  it  to  another,  the  trustee  of  the  bankrupt,  because  of  such 
forfeiture,  had  no  interest  in  the  land,  and  was  not  entitled  to  recover  of  ap- 
pellant the  value  thereof,  nor  for  the  value  of  improvements  placed  thereon  by 
the  bankrupt  and  constituting  permanent  fixtures. 

Appeal  from  Floyd  County.  Tried  below  before  Hon.  Jo  A.  P. 
Dickson. 

J,  W.  Pruitt  and  W.  P,  McLean,  for  appellant. 

R.  T,  Miller  and  B.  E.  Oreen,  for  appellee. 

HUNTER,  Associate  Justice. — This  suit  was  brought  by  appellee, 
a  trustee  of  the  estate  of  W.  P.  Young,  a  bankrupt,  against  the  appel- 
lant to  recover  the  sum  of  $1000,  which  the  appellee  alleges  was  received 
by  appellant  for  certain  property  which  the  bankrupt  sold  and  con- 
veyed to  him  after  he  was  adjudged  a  bankrupt,  and  which  appellant 
afterwards  sold  for  $1000. 

The  appellant,  among  other  things,  pleaded  a  general  denial.  The 
court  instructed  a  verdict  for  appellee,  and  the  case  comes  here  by 
appeal. 

An  agreed  statement  of  facts  in  contained  in  the  record,  in  which  it 
appears  that  "the  following  facts  were  proved,'*  to  wit:  That  section 
34  was  public  school  land,  and  was  awarded  and  sold  by  the  Commis- 
sioner of  the  General  Land  Office  to  W.  P.  Young  on  February  17,  1898. 
He  was  adjudged  a  bankrupt  on  July  20,  1899,  upon  the  petition  of 
his  creditors  filed  in  the  United  States  District  Court  for  Western 
District  of  Texas  on  the  19th  day  of  May,  1899,  and  in  August  the 
appellee  was  duly  appointed  trustee  of  his  estate  by  the  said  court,  who 
in  the  same  month  duly  qualified  as  such  by  executing  the  bond  and 
taking  the  oath  required  by  law.  There  were  houses  and  fences  and 
lots  and  other  improvements  on  a  certain  portion  of  said  section  which 
it  is  agreed  in  the  record  were  "permanent  fixtures,'*  and  on  the  23d 
day  of  October,  1899,  Young  and  his  wife  joined  in  a  quitclaim  deed 
whereby,  in  consideration  of  $500,  they  conveyed  200  acres  of  said 
section  to  appellant,  which  included  the  improvements  aforesaid.  On 
the  23d  day  of  May,  1900,  the  Commissioner  of  the  Greneral  Land 
Office  canceled  and  forfeited  the  sale  made  to  Young,  and  again  placed 
the  land  upon  the  market,  when  appellant  made  due  application  to  pur- 
chase it,  and  it  was  awarded  and  sold  to  him  on  the  20th  day  of  Sep- 
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tember,  1900,  and  he  afterwards  sold  the  same  and  conveyed  it  to 
Gordon  for  $1000,  and  the  trustee^s  suit  herein  is  to  recover  this  $1000. 
In  his  petition  he  formally  ratifies  the  sale  to  Gordon,  but  prays  earn- 
estly for  the  proceeds  thereof. 

We  are  of  opinion  that  a  peremptory  charge  should  have  been  given 
by  the  learned  district  judge,  but  it  should  have  been  for  appellegit,  as 
the  facts  were  undisputed  that  the  trustee  never  had  any  title  or  right 
to  either  the  land,  improvements,  or  the  proceeds  of  the  sale  thereof, 
as  is  apparent  from  the  foregoing  agreed  facts.  Because  the  title  of 
Young  was  subject  to  defeat  and  forfeiture  for  nonpayment  of  inter- 
est, and  the  condition  of  defeasance  having  occurred,  and  it  being  agreed 
that  the  improvements  situated  thereon  were  "permanent  fixtures," 
all  the  interest,  right  and  title  in  Young  reverted  to  the  State,  and 
was  subject  again  to  sale.  The  trustee^s  title  to  the  land  and  improve- 
ments could  rise  no  higher  than  Young's. 

The  judgment  is  therefore  reversed,  and  is  here  now  rendered  for  the 
appellant. 

Reversed  and  rendered. 


Mary  A.  P.  Blethen  v.  W.  A.  Bonner  et  al. 

Decided  December  6,  1902. 

1. — Husband  and  Wife — Law  of  Another  State — Community  or  Separate  Prop- 
erty. 
Where  a  husband  and  wife  were  married  in  Massachusetts,  and  by  virtue 
of  the  common  law  rule  prevailing  there  her  personal  property  became  the  hus- 
band's, and  twenty  years  later  he  came  to  Texas  and  purchased  land  with  money 
acquired  during  the  coverture,  the  wife  was  not  entitled  to  claim  a  commimity 
half  interest  therein  by  virtue  of  the  Texas  law. 

2. — Same — ^Domicile. 

Where  the  husband  came  to  Texas  and  remained  several  years,  and  then 
went  back  to  Massachusetts,  thinking  he  might  return  to  Texas,  but  lived  back 
there  for  twenty  years  without  intent  to  live  anywhere  else,  such  facts  did  not 
show  that  he  obtained  a  domicile  in  Texas  and  was  temporarily  absent  there- 
from, so  that  the  marital  rights  as  to  property  acquired  in  Massachusetts  should 
be  determined  by  the  Texas  law. 

3.— Same— Loan  by  Wife— Trust. 

The  mere  fact  that  the  wife  loaned  to  the  husband  certain  money  reserved 
as  her  separate  funds  by  antenuptial  contract,  but  without  any  specific  agree- 
ment as  to  its  application  by  him,  would  not  give  her  an  equitable  interest  in 
land  afterwards  bought  by  the  husband  and  that  would  otherwise  belong  to 
him  alone. 

Appeal  from  the  District  Court  of  Bosque  County.     Tried  below  be- 
fore Hon.  Wm.  Poindexter. 

N.  J.  Wade,  for  appellant. 

H,  S,  Dillard,^Eugene  Pedigo,  N.  R.  Morgan,  Richard  Kimball,  Rob- 
ertson &  Robertson,  and  W.  A,  Bonner,  for  appellees. 
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CONNER,  Chief  Justice. — ^A  history  of  this  case  in  detail  may  be 
found  in  the  opinion  of  this  court  on  a  former  appeal  (52  Southwestern 
Reporter,  571),  and  in  the  opinion  of  the  Supreme  Court  on  writ  of 
error  (53  Southwestern  Reporter,  1016),  but  it  is  perhaps  proper  that 
we  here  give  a  brief  resume  of  the  facts  most  favorable  to  appellant. 

Appellant  and  appellee  Levi  B.  Blethen  were  married  in  Boston, 
Mass.,  March  10,  1863,  and  lived  together  as  husband  and  wife  until 
in  April,  1865,  when  they  separated.  There  was  an  antenuptial  con- 
•  tract,  by  the  terms  of  which,  among  other  things,  $400  in  bank  was 
reserved  to  the  wife  as  her  separate  property.  At  the  time  of  the  mar- 
riage the  husband  owned  and  operated  a  milk  business  which  appellant 
testifies  was  unpaid  for,  and  in  part  payment  of  which  that  the  husband 
used  said  $400.  During  the  time  the  parties  lived  together,  and  sub- 
sequently until  1878,  when  he  moved  to  Texas,  the  husband  accumu- 
lated in  Massachusetts  from  said  milk  business  about  $25,000,  which  he 
brought  with  him  to  Texas,  and  therewith  purchased  the  land  in  con- 
troversy. After  the  separation  above  stated  the  parties  never  lived  to- 
gether as  husband  and  wife,  although  no  divorce  was  procured  until 
the  husband  secured  a  decree  therefor  in  Bosque  County,  Texas,  January 
20,  1880,  of  which,  however,  appellant  had  no  actual  knowledge  until 
about  the  time  of  the  institution  of  this  suit ;  her  residence  and  domicile 
at  all  times  herein  named  being  in  Massachusetts.  Appellant^s  suit 
is  against  Levi  B.  Blethen  and  other  appellees  who  claim  as  subsequent 
purchasers  from  him,  for  a  community  interest  in  the  Texas  land  so 
purchased  by  L.  B.  Blethen.  In  default  of  this  it  is  now  insisted  that 
there  should  at  least  be  a  decree  establishing  a  trust  in  said  lands  to 
the  extent  of  said  $400  used  by  the  husband  as  above  stated.  The  de- 
fense on  the  part  of  appellee  L.  B.  Blethen  is  that  the  money  with 
which  said  land  was  purchased,  by  the  common  law  in  force  in  the 
State  of  Massachusetts,  became  his  separate  property,  and  continued  to 
be  so  until  the  time  of  its  investment  in  Texas,  as  stated,  and  that  ap- 
pellant therefore  never  had  nor  held  and  community  interest  in  the 
lands  in  controversy;  and  he  also  denies  the  facts  relied  upon  as  pre- 
senting the  trust  feature  of  appellant's  case. 

From  this  statement  we  think  it  apparent  that  if  the  defense  of  L. 
B.  Blethen  as  above  stated  be  uncontrovertibly  established  by  compe- 
tent evidence,  as  we  think  it  is,  the  court  did  not  err  as  assigned  in  giv- 
ing the  peremptory  instruction  to  the  jury  to  find  for  appellees,  and 
that  it  hence  becomes  unnecessary  to  consider  questions  relating  to  the 
issue  of  bona  fide  purchaser  for  value  and  without  notice  presented  by 
appellees  other  than  L.  B.  Blethen. 

On  the  trial  from  which  this  appeal  has  been  taken  appellees  not  only 
introduced  in  evidence  the  clause  of  the  Constitution  of  the  State  of 
Massachusetts  set  out  in  our  former  opinion  in  this  case,  but  also  by 
two  competent,  qualified  witnesses,  who  are  uncontradicted,  proved  that 
the  common  law  without  modification  was  in  force  in  that  State  from 
January  1,  18G3,  to  December  31,  1878,  in  respect  to  the  ownership  of 
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personal  property  by  married  men  acquired  by  them  in  the  State  of 
Massachusetts.  This  being  true,  it  follows  that  the  money  earned  dur- 
ing the  marital  relation  with  which  the  land  in  controversy  was  pur- 
chased, by  the  law  of  Massachusetts,  became  the  separate  property  of 
Levi  B.  Blethen  before  his  removal  from  that  State  and  the  time  of  its 
investment  in  this;  and  that,  being  clearly  traced,  said  lands  became 
affected  with  the  like  quality  by  virtue  of  the  rule  of  decision  in  Texas. 
No  community  interest,  therefore,  in  such  land  ever  vested  in  appellant. 
See  Oliver  v.  Robinson,  41  Texas,  422;  Hall  v.  Harris,  11  Texas,  305; 
Rose  V.  Houston,  11  Texas,  323;  Blethen  v.  Bonner,  supra,  and  au- 
thorities therein  cited. 

It  is  suggested  that  this  view  involves  the  enforcement  of  the  laws 
of  a  sister  State  by  a  Texas  court  in  the  disposition  of  property  here  sit- 
uated. But  not  so.  We  have  merely  ascertained  the  law  of  Massa- 
chusetts as  a  fact  in  determining  the  quality  or  extent  of  the  title  to 
money  acquired  in  Massachusetts  by  a  citizen  or  citizens  of  that  State, 
and  thereafter  brought  into  and  invested  in  this  State.  It  may  seem 
that  Massachusetts,  the  boasted  center  of  advanced  thought,  should 
long  since  have  discarded  the  rule  invoked  in  behalf  of  L.  B.  Blethen 
and  relegated  it  to  its'  place  among  the  rejected  barbarisms  of  the  com- 
mon law.  But  whatever  may  be  our  opposition  to  the  common  law 
in  this  particular  and  the  extent  of  our  admiration  for  the  rule  of  the 
civil  law,  so  firmly  imbedded  in  the  hearts  and  jurisprudence  of  the 
Texas  people,  that  the  fruits  of  the  joint  efforts  of  husband  and  wife 
shall  be  shared  equally  between  them,  the  power  of  the  people  of  Massa- 
chusetts to  determine  for  themselves  the  conditions  upon  which  her 
citizens  may  acquire  and  hold  property  within  her  own  borders  must 
be  conceded,  and  we  have  no  power  to  alter  the  status  of  property  fixed 
and  vested  by  such  laws  before  its  introduction  into  this  State.  We 
have  simply  determined  the  character  of  L.  B.  Blethen's  title  to  the 
money  with  which  the  lands  in  controversy  were  purchased,  as  a  fact, 
and  applied  thereto  the  law  of  Texas. 

Neither  is  our  conclusion  in  anywise  affected  by  the  fact  that  appel- 
lant never  became  a  resident  of  Texas ;  nor  in  our  judgment  is  it  mate- 
rial that  the  separation  may  have  been  induced  by  harsh  or  cruel  treat- 
ment on  the  part  of  L.  B.  Blethen,  as  evidence  offered  by  appellant 
perhaps  tended  to  prove,  and  to  the  exclusion  of  which  error  is  as- 
signed. And,  if  otherwise  material,  we  find  no  evidence  supporting 
the  contention  that  where  a  husband  acquires  a  domicile  in  Texas  and 
temporarily  removes  to  another  State  where  he  is  married  and  acquires 
property,  the  marital  rights  therein  are  to  be  governed  by  the  laws  of 
Texas.  True,  L.  B.  Blethen  testifies  that  he  first  came  to  Texas  in 
1853  and  remained  several  years,  whereupon  he  went  to  Massachusetts, 
thinking  he  might  return.  The  evidence,  however,  fails  to  show  that 
he  acquired  a  fixed  domicile  in  Texas  prior  to  1878,  or  that  at  the  time 
of  the  marriage  there  was  a  purpose  to  return;  while  it  is  undisputed 
that  for  more  than  twenty  years  after  his  marriage  he  lived  in  Massa- 
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chusetts  without  intent  *'to  live  anywhere  else."  So  that  in  no  phase 
of  the  case  suggested  do  we  feel  that  appellant's  case  on  the  issue  of 
community  interest  is  maintainable. 

The  only  remaining  material  question  arises  out  of  the  asserted 
equity  by  reason  of  L.  B.  Blethen's  use  of  appellant's  $400  as  above 
stated.  If  it  be  conceded  that  the  issue  is  raised  by  the  pleadings,  we 
are  of  opinion  that  the  evidence  thereto  relating  is  wholly  in  favor  of 
appellees.  L.  B.  Blethen  testified  to  the  effect  that  the  milk  route 
had  been  purchased  by  him  for  $1000  cash  in  hand  in  1859;  that  the 
proceeds  from  its  sale  had  not  been  used  in  the  purchase  of  the  land  in 
controversy,  and  that  the  wife's  $400  had  been  used  by  him  in  the  pay- 
ment x)f  current  expenses.  Appellant,  however,  testified  on  this  sub- 
ject as  follows:  "My  husband,  L.  B.  Blethen,  had  bought  a  milk 
route  in  Boston,  Mass.,  but  had  not  paid  anything  for  it  at  the  time  of 
our  marriage.  He  had  no  property  at  the  time  he  married  me.  He 
was  insolvent,  that  is  he  could  not  pay  his  debts,  and  had  nothing  to 
pay  them  with.  I  do  not  know  whether  he  had  any  debts  outside  of 
what  he  owed  for  the  milk  route.  At  the  time  of  our  marriage  I  had 
about  $1000.  Mr.  Blethen  teased  me  so  much  that  I  took  out  $410 
from  the  Provident  Savings  Bank  and  let  him  have  $400  of  it.  I  find 
on  looking  at  my  diary  that  I  took  it  out  and  gave  it  to  him  January 
28,  1864.  He  put  it  into  the  milk  route  which  he  was  running,  and  by 
that  means  was  able  to  keep  it  until  he  sold  it  some  time  afterwards. 
This  was  the  $400  described  in  the  antenuptial  contract  as  being  in  the 
Provident  Savings  Bank.  None  of  it  has  ever  been  paid  back  to  me. 
He  tormented  me  so  that  I  drew  the  money  out  of  the  bank  for  him. 
He  gave  me  no  peace;  he  kept  teasing  me  for  the  money.  He  used  it 
to  pay  for  his  milk  route.  L.  B.  Blethen  never  gave  me  any  actual 
notice  or  knowledge  that  he  was  holding  adversely  to  me,  and  I  knew 
absolutely  nothing  about  his  owning  lands  in  Texas." 

This  evidence,  and  there  is  none  other  of  contrary  probative  force, 
does  not,  in  our  opinion,  raise  the  issue  of  the  trust  interest  asserted. 
If  it  be  conceded  that  L.  B.  Blethen  used  said  $400  in  part  payment 
of  the  milk  route  theretofore  purchased,  and  that  by  virtue  of  that  fact 
and  the  antenuptial  contract  appellant  acquired  an  equitable  interest 
to  that  extent  in  it,  there  is  nevertheless  nothing  in  the  evidence  to 
contradict  L.  B.  Blethen's  testimony  to  the  effect  that  no  part  of  the 
proceeds  of  the  sale  of  the  milk  route  went  into  the  land  in  question. 
At  all  events,  by  the  common  law,  the  revenues  arising  out  of  the  opera- 
tion of  the  business,  which  was  not  included  in  the  antenuptial  agree- 
ment, became  L.  B.  Blethen's  separate  estate,  and  from  this  source 
only  it  appears  came  the  purchase  money.  As  a  matter  of  fact,  how- 
ever, we  think  appellant's  evidence  fails  to  show  that  she  ever  acquired 
an  interest  in  the  milk  route.  At  most  her  testimony  shows  an  ordinary 
case  of  a  mere  loan  of  the  wife's  separate  funds  to  the  husband,  with- 
out specific  agreement  as  to  its  application,  and  we  know  of  no  case. 
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and  none  has  been  cited,  which  holds  that  such  circumstances  will  vest 
in  the  wife  title  ta  property  which  would  otherwise  belong  to  the  hus- 
band alone. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Afflrmed» 

Writ  of  error  refused. 


C.  C.  Slaughter  v.  De  Vitt  &  Flato. 

Decided  December  6,  1902. 

Lease— Renewal— Parol  Eyidenoe. 

Where  neither  the  order  of  the  commissioners  court  authorizing  the  county 
judge  to  le&se  certain  lands  nor  the  lease  itself  gave  to  the  lessee  a  right  of 
renewal  at  the  end  of  the  term,  parol  evidence  was  not  admissible  to  show  an 
oral  understanding  when  the  lease  was  made  that  if  the  county  received  qp 
offer  for  more  than  the  lease  price  per  anniun  the  lessee  was  to  have  a  renewal 
at  that  price  for  two  years  longer. 

Appeal  from  Lubbock  County.  Tried  below  before  Hon.  Jo  A.  P. 
Dickson. 

0,  0.  Wright  and  R.  K,  Craig,  for  appellant. 

Cowan,  Bumey  &  Lee,  for  appellees. 

HUNTER,  AS80CLA.TE  Justice. — The  Commissioners  Couri;  of 
Maverick  County  passed  and  caused  to  be  entered  of  record  on  Novem- 
ber 9,  1897,  the  following  order:  "It  is  ordered  by  the  couri;  that  J. 
A.  Bonnett,  county  judge  of  Maverick  County,  be  and  is  authorized  and 
directed  to  lease  said  lands^*  (the  lands  in  controversy)  "for  a  period  of 
three  years,  at  a  yearly  rental  of  not  less  than  two  and  one-fouri;h  cents 
per  acre  per  annum,  said  rental  to  be  paid  six  months  in  advance." 

Under  this  order  J.  A.  Bonnett,  county  judge  of  Maverick  County, 
on  the  14th  of  December,  1897,  entered  into  a  written  contract  with 
D.  M.  De  Vitt  for  the  lease  of  the  lands  for  a  term  of  three  years, 
ending  December  1,  1900,  at  an  annual  rental  of  2^^  cents  per  acre, 
to  be  paid  semiannually  in  advance. 

The  concluding  clause  of  this  contract  was  as  follows : 

"Seventh.  The  said  pari;y  of  the  second  part  shall  have  the  right  to 
re-lease  said  land  for  a  period  of  two  years  from  the  expiration  of  this 
lease,  at  such  price  per  acre  as  the  party  of  the  first  part  may  have  re- 
ceived a  bona  fide  offer  of." 

Upon  the  trial  the  appellee  De  Vitt  was  allowed  to  testify  that  "when 
he  made  the  lease  it  was  the  understanding  between  him  and  Maverick 
County,  if  the  county  should  have  no  offer  for  more  than  2^  cents  per 
acre  per  annum  at  the  end  of  the  three  years,  he  was  to  have  a  renewal 
of  the  lease  at  that  price."     One  of  the  appellant's  objections  was  that 
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the  contract  of  lease,  as  well  as  the  order  of  the  court,  which  was  the 
authority  for  making  the  lease,  being  in  writing,  could  not'  be  added 
to,  changed  or  altered  by  oral  evidence. 

We  think  this  objection  should  have  been  sustained,  because  neither 
the  order  nor  the  written  lease  executed  by  authority  thereof  contained 
such  a  stipulation  or  agreement  either  in  form  or  substance,  and  the 
rule  violated  is  too  well  established  in  law,  as  well  as  in  reason  and 
justice,  to  permit  written  contracts  and  orders  of  a  court  to  be  altered 
or  changed  in  any  manner  by  evidence  of  the  character  given. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  Shelton  Davis. 

Decided  December  6,  1902. 

Telegraph  Company — ^Failure  to  Deliver  Message. 

A  telegraph  company  is  liable  for  failure  to  deliver  a  message,  although  the 
addressee  lived  just  outside  the  free  delivery  limits  and  no  extra  compensation 
was  paid,  where  it  undertook  to  do  so  with  knowledge  of  the  facts,  and  by  the 
use  of  reasonable  diligence  might  have  found  the  addressee  within  such  limits. 

Appeal  from  the  District  Court  of  Denton  County.  Tried  below  be- 
fore Hon.  D.  E.  Barrett. 

W.  Ia  Lindsley,  for  appellant. 

Mounts  &  Hopkins,  for  appellee. 

STEPHENS,  Associate  Justice. — ^Appellant  neglected  to  deliver 
to  appellee  a  telegram  sent  to  him  at  Lewisville  from  Sherman,  Texas, 
announcing  the  death  of  his  daughter  and  requesting  him  to  come  at 
once.  On  account  of  this  negligence  appellee  was  deprived  of  the 
consolation  of  attending  the  funeral  of  his  daughter,  and  as  compensa- 
tion for  this  loss  recovered  a  verdict  and  judgment  for  $350,  from  which 
this  appeal  is  prosecuted. 

The  evidence  warranted  the  conclusion,  which  the  verdict  imports, 
that  appellants  undoubted  negligence  was  the  cause  of  the  loss  and 
suffering  complained  of.  Contributory  negligence  was  the  main  de- 
fense relied  on,  but  if  the  evidence  raised  that  issue  it  clearly  war- 
ranted the  verdict  in  favor  of  appellee  upon  it.  The  evidence  also  war- 
ranted the  jury  in  finding. that  appellant  had  failed  to  prove,  as  al- 
leged, that  appellee  resided  beyond  the  free  delivery  limits  at  Lewis- 
ville. 

The  third  special  instruction  was  properly  refused,  not  only  because 
the  defense  founded  on  the  free  delivery  limit  regulation  was  covered 
by  the  main  charge,  but  also  because  it  ignored  that  feature  of  the  evi- 
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dence  tending  to  show  that  appellant,  with  knowledge  of  all  the  facts 
as  to  appellee's  residence,  undertook  to  transmit  and  deliver  the  mes- 
sage without  extra  compensation,  and  tending  further  to  show  that  ap- 
pellee might  have  been  found  within  such  limits  by  the  use  of  reason- 
able diligence,  although  his  place  of  residence  may  have  been,  as  there 
was  evidence  tending  to  show,  just  beyond  them. 

The  fourth  special  instruction  was  properly  refused,  because  the  facts 
as  set  forth  under  the  fourth  assignment  of  error  complaining  of  the 
refusal  to  give  it  did  not  call  for  it,  and  because  it  did  not  correctly 
state  the  law  in  the  abstract. 

The  seventh  special  instruction  was  properly  refused,  because  it  would 
have  been  put  a  repetition  of  the  fourth  paragraph  of  the  court's  charge. 

The  only  proposition  submitted  under  the  eighth,  ninth,  and  tenth 
assignments,  complaining  of  .the  charge  and  of  the  refusal  of  special 
charges,  is,  that  tiie  burden  of  proof  is  always  on  the  plaintiff  to  make 
out  a  case  against  the  defendant  by  a  preponderance  of  the  evidence, 
and  the  only  statement  imder  this  proposition  is,  that  the  court  wholly 
failed  to  instruct  the  jury  upon  whom  the  burden  of  proof  rests.  But 
we  do  not  so  read  the  record. 

It  follows  from  these  conclusions  that  all  assignments  of  error  must 
be  overruled  and  the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Camille  Cline  v.  John  Hackbarth. 

Decided  December  9,  1902. 

1,— -Attachment — ^Action  for  Wrongful  Sning  Out— Evidence— Practice  on  AppeaL 
Where  in  an  action  for  wrongful  attachment  there  was  a  general  verdict 
for  the  defendant,  and  it  was  not  challenged  on  appeal  as  contrary  to  law  or 
unsupported  by  the  evidence,  the  trial  court's  exclusion  of  evidence  as  to  loss 
of  profit  in  plaintiff's  business,  caused  by  the  attachment,  and  as  to  the  value 
of  the  goods  attached,  could  not  be  regarded  as  prejudicial. 

2. — Same — Fraud — ^Evidence. 

The  attachment  having  been  sued  out  on  the  ground  that  the  attachment 
defendant  was  about  to  convert  his  property  into  money  for  the  purpose  of  de- 
frauding his  creditors,  it  was  permissible,  as  tending  to  prove  this,  to  show 
that  such  defendant  (plaintiff  here)  on  the  day  the  attachment  issued  filed  for 
record  a  deed  made  by  himself  to  his  father  three  years  before. 

8.— Same— Evidence — Good  Faith— Judgment. 

The  judgment  in  the  original  attachment  suit,  having  been  suspended  by 
appeal,  was  not  admissible  in  this  action  for  damages  to  show  that  plamtiff 
herein  was  indebted  to  defendant,  bi^t  the  proceedings  in  such  original  suit  were 
admissible  to  show  that  defendant  herein  was  there  prosecuting  his  claim  in 
good  faith,  and  that  the  proceeds  of  the  attached  property  were  applied  to  the 
satisfaction  of  such  claim. 

4.— Same— Evidence— Probable  Cause. 

Evidence  that  on  the  day  before  the  attachment  was  sued  out  and  levied 
the  attachment  defendant's  wife  stated  that  her  husband  had  sold  one  of  his 
teams  was  admissible  as  bearing  on  the  issue  of  malice  in  suing  out  the  writ, 
and  was  properly  limited  by  the  court  to  such  purpose. 
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5. — ^Assignments  of  Error  Too  GeneraL 

Assignments  of  error  that  "the  verdict  is  contrary  to  the  charge;"  and  that 
"the  verdict  is  not  supported  by  the  evidence,  and  is  contrary  to  the  evidence, 
and  was  produced  by  the  allowance  of  prejudicial  evidence  hereinbefore  com- 
plained of,"  and  that  "the  judgment  is  without  authority  of  law  or  evidence, 
and  contrary  to  the  charge  and  the  evidence  "  not  followed  by  any  propositions, 
are  too  general  and  indefinite  to  be  considered. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Wm.  H.  Wilson. 

Dan  H,  Tripleit  and  Burke  &  Tarvcr,  for  plaintiff  in  error. 

PLEASANTS,  Associate  Justice. — Plaintiff  in  error  brought  this 
suit  to  recover  of  defendant  in  error  actual  and  exemplary  damages 
alleged  to  have  been  caused  by  the  wrongful  suing  out  by  the  defend- 
ant of  a  writ  of  attachment  against  plaintiff  in  a  cause-  pending  in 
the  justice  court  of  precinct  No.  1  of  Harris  County,  in  which  the  de- 
fendant herein  was  plaintiff  and  the  plaintiff  herein  defendant.  The 
damages  claimed  amounted  to  the  sum  of  $14,950. 

The  defendant's  answer  contained  a  general  demurrer,  several  spe- 
cial demurrers,  a  general  denial  and  a  special  plea  averring  that  the 
plaintiff  was  justly  indebted  to  him  in  the  sum  of  $198.27,  with  inter- 
est thereon  from  January  1,  1899,  at  the  rate  of  6  per  cent  per  annum, 
for  which  amount  the  defendant  had,  on  the  16th  day  of  May,  1899, 
filed  suit  against  the  plaintiff  in  the  justice  court  of  precinct  No.  1  of 
Harris  County,  and  on  the  same  day  had  sued  out  a  writ  of  attachment 
and  levied  same  on  goods  and  merchandise  belonging  to  plaintiff;  that 
the  statement  in  the  affidavit  upon  which  said  attachment  was  issued, 
that  "Camille  Cline  is  about  to  convert  his  property  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors,"  together  with 
the  other  allegations  in  said  affidavit,  were  true;  that  said  attachment 
was  not  wrongfully  sued  out,  but  was  sued  out  only  for  the  purpose 
of  securing  the  debt  then  due  the  defendant  by  the  plaintiff  herein; 
that  the  value  of  tlie  goods  levied  on  under  said  attachment  did  not 
exceed  the  sum  of  $115;  that  said  goods  were  sold  by  order  of  said  jus- 
tice court  on  the  27th  day  of  May,  1899,  and  that  on  the  3d  day  of 
June,  1899,  a  judgment  was  rendered  m  said  justice  court  for  this  de- 
fendant against  the  plaintiff  herein  for  the  amount  claimed  by  the  de- 
fendant, and  applying  the  proceeds  of  said  sale  of  the  goods  thereon; 
that  the  plaintiff  appealed  from  said  judgment  to  the  County  Court 
of  Harris  County,  and  the  said  court,  on  the  26th  day  of  January, 
1900,  rendered  a  similar  judgment  to  that  rendered  in  the  justice  court; 
that  plaintiff  has  suspended  said  judgment  of  the  County  Court  of 
Harris  County  by  suing  out  a  writ  of  error  to  the  Court  of  Civil  Ap- 
peals for  the  First  Supreme  Judicial  District;  that  the  claim  of  this 
defendant  against  the  plaintiff  is  just  and  is  still  imsatisfied,  and  that 
the  value  of  the  goods  levied  on  under  said  attachment  has  been  ap- 
plied on  said  debt,  and  defendant  says  that  if  said  attachment  was 
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wrongfully  sued  out,  no  injury  has  been  thereby  caused  the  plaintiff, 
because  he  has  secured  the  full  benefit  of  the  property  seized  and  ap- 
propriated under  said  writ.  It  is  further  averred  that  defendant  had 
probable  cause  to  believe  and  did  believe  at  the  time  he  sued  out  said 
attachment  that  plaintiff  was  about  to  convert  his  property  into  money 
for  the  purpose  of  defrauding  his  creditors,  and  said  attachment  was 
not  sued  out  for  the  purpose  of  injuring  or  harassing  the  plaintiff. 

The  cause  was  tried  by  a  jury  and  a  verdict  and  judgment  rendered 
in  favor  of  the  defendant. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  refusing  to  permit  the  plaintiff  to  testify  what  were  the  profits 
of  his  business  at  and  previous  to  the  levy  of  the  attachment.  As  the 
case  is  presented  by  this  record,  the  question  raised  by  this  assignment 
is  immaterial.  The  court  instructed  the  jury  in  the  first  paragraph  of 
his  charge  to  find  for  the  plaintiff  if  they  believed  from  the  evidence 
that  the  statement  made  by  defendant  in  his  affidavit  for  attachment 
was  not  true,  and  if  they  did  not  so  believe,  to  find  for  the  defendant. 
Under  this  charge  the  jury  returned  a  general  verdict  in  favor  of  the 
defendant.  There  is  no  sufficient  assignment  challenging  the  verdict 
as  being  contrary  to  the  law  or  unsupported  by  the  evidence,  and  such 
not  wrongfully  sued  out.  Upon  this  state  of  the  record  it  is  unneces- 
verdict  is  therefore  a  conclusive  finding  that  the  writ  of  attachment  was 
sary  for  us  to  determine  whether  the  offered  evidence  of  the  plaintiff 
as  to  the  loss  of  profits  in  his  business  caused  by  the  levying  of  the  at- 
tachment was  admissible,  because  the  writ  not  having  been  wrongfully 
sued  out,  defendant  was  not  liable  to  plaintiff  for  any  loss  of  profits 
caused  him  by  the  levy  of  said  writ. 

The  court  did  not  err  in  permitting  the  defendant  to  introduce  in 
evidence  the  date  of  the  acknowledgment  and  of  the  filing  of  a  deed 
executed  by  plaintiff,  Camille  Cline,  to  his  father,  Henry  Cline,  of 
date  December  9,  1895.  This  deed  was  acknowledged  by  the  plaintiff 
and  filed  for  record  on  the  16th  day  of  May,  1899,  the  day  on  which  the 
writ  of  attachment  was  issued.  The  fact  that  it  was  not  filed  for  rec- 
ord nor  acknowledged  until  the  day  that  defendant's  suit  was  filed, 
though  it  purported  to  have  been  executed  nearly  three  years  prior  to 
that  time,  was  admissible  in  evidence  in  connection  with  other  testi- 
mony in  the  case  to  the  effect  that  plaintiff  had  given  a  mortgage  on 
the  property  after  the  date  of  the  execution  of  said  deed,  as  a  circum- 
stance tending  to  establish  defendant's  claim  that  the  plaintiff  was 
fraudulently  disposing  of  his  property.  The  weight  to  be  given  this 
evidence  was  a  question  for  the  jury,  and  that  question  does  not  affect 
its  admissibility. 

The  third  assignment  predicates  error  upon  the  admission  in  evi- 
dence, over  plaintiff's  objection,  of  the  proceedings  in  the  justice  and 
county  courts  in  the  original  suit  in  which  the  writ  of  attachment  was 
issued.  We  think  this  evidence  was  admissible  for  the  purpose  of 
Vol.  30  Civil— 38: 
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showing  that  defendant  was  in  good  faith  asserting  his  claim  against 
the  plaintifiE  for  the  amount  sued  for  by  him,  and  for  the  further  pur- 
pose of  showing  the  application  of  the  money  realized  from  the  sale 
of  the  goods  sold  under  the  attachment  levy.  The  judgment  of  the 
coimty  court,  having  been  suspended  by  appeal,  was  not  admissible  to 
show  that  plaintiff  was  indebted  to  the  defendant  in  the  amount  of 
said  judgment,  but  it  does  not  appear  to  have  been  introduced  for  that 
purpose. 

There  was  no  error  in  allowing  the  defendant  to  testify  as  to  the 
value  of  the  goods  levied  upon.  The  qualification  of  the  bill  of  ex- 
ception taken  to  this  testimony  made  by  the  court  shows  that  defend- 
ant was  qualified  to  testify  as  to  the  market  value  of  the  goods.  In 
addition  to  this,  the  question  of  the  value  of  the  goods  is  immaterial 
in  the  present  attitude  of  the  case,  as  shown  in  our  disposition  of  the 
first  assignment  of  error. 

The  fifth  assignment  assails  the  action  of  the  court  in  permitting 
the  defendant  to  testify  that  Mrs.  Cline  told  him  on  the  day  before 
the  attachment  was  levied,  and  before  it  was  sued  out,  that  her  hus- 
band, the  plaintiff,  had  sold  one  of  his  teams.  The  court  only  ad- 
mitted this  evidence  on  the  issue  of  probable  cause,  and  told  the  jury 
it  was  not  admitted  as  evidence  of  the  truth  of  the  facts  stated  by  Mrs. 
Cline- and  they  could  only  consider  it  as  a  circumstance  bearing  on  the 
issue  of  whether  the  defendant  acted  with  malice  in  suing  out  the  writ. 
No  error  is  shown  by  this  assignment. 

The  ninth,  tenth  and  eleventh  assignments  of  error  are  as  follows: 

"Ninth  Assignment  of  Error. — The  verdict  of  the  jury  is  contrary 
to  the  charge  of  the  court. 

"Tenth  Assignment  of  Error. — The  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence,  and  is  contrary  to  the  evidence  adduced  before 
them,  and  was  produced  by  the  allowance  of  prejudicial  evidence  here- 
inbefore complained  of. 

"Eleventh  Assignment  of  Error. — Because  the  judgment  is  without 
authority  of  law  or  evidence,  and  contrary  to  the  charge  of  the  court 
and  the  evidence  in  the  case.*^ 

None  of  these  assignments  are  followed  by  a  proposition,  but  each 
is  submitted  as  a  proposition  within  itself. 

We  can  not  consider  any  of  these  assignments  because  they  are  too 
general  and  indefinite.  Rev.  Stats.,  art.  1018 ;  Rules  24,  25,  26,  Courts 
of  Civil  Appeals;  Kruegel  v.  Berry,  75  Texas,  232. 

The  record  in  this  case  presents  no  error  which  requires  a  reversal 
of  the  judgment  of  the  trial  court,  and  said  judgment  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 
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Samuel  D.  Rounteee  v.  Mrs.  C.  Thompson  et  al. 

Decided  December  10,  1902. 

1. — ^Registration — ^Proof  of  Signatures — Death  of  Subscribing  Witnesses. 

A  deed  appears  properly  admitted  to  record  when  proven  for  registration  by 
affidavits  to  the  handwriting  and  death  of  the  maker  and  subscribing  witnesses 
by  a  witness  who  states  that  he  knows  the  handwriting  of  such  witnesses,  "who 
have  both  departed  this  Iffe." 

2. — ^Deed — ^Description — ^**Lower"  Line  of  Survey. 

In  a  suit  to  recover  the  east  fourth  of  a  league  of  land  fronting  on  a  river 
running  south  63  degrees  east,  and  bounded  by  parallel  lines  running  back  from 
the  river  ten  degrees  west  from  a  south  course,  describing  such  east  fourth  as 
reckoned  "by  running  a  line  at  such  point  west  from  its  east  boundary  line  and 
parallel  with  said  east  boundary  line  from  north  to  south  through  said  survey 
as  that  one-fourth  thereof  lies  east  of  said  line,"  a  conveyance  of  one-fourth  of 
the  league  "to  be  taken  off  the  said  league  adjoining  the  lower  line  of  the  same 
by  a  line  nmning  back  from  the  said  river  lengthwise  through  said  league  paral- 
lel to  and  at  a  sufficient  distance  from  said  lower  line,  so  that  the  area  required 
be  included  within  and  between  said  parallel  lines,"  describes  the  same  land  as 
that  sued  for. 

8.— Deed  or  Bond  for  Title. 

An  instrument  in  form  of  a  bond  for  title,  but  which  recites  that  the  maker, 
for  a  cash  consideration  received,  has  "this  day  sold,  assigned,  and  conveyed"  the 
land  described  to  the  covenantee,  conveys  the  legal  title  to  the  land. 

4.— Deed— Description— Reference  to  Another  Deed. 

A  deed  purporting  to  convey  a  third  of  a  league  and  labor  survey,  the  part 
conveyed  being  identified  as  that  described  in  a  deed  from  B.  to  R.,  dated  March 
20,  1850,  the  only  deed  from  B.  to  R.  offered  in  evidence,  being  dated  March  13, 
1850,  and  no  evidence  offered  that  B.  executed  but  one  deed  to  R.,  does  not  iden- 
tify the  land. 

5. — ^Limitation — ^Deed  Identifying  Land. 

To  support  title  to  land  under  the  three  or  the  five  years  statutes  of  lim- 
itation, the  deeds  under  which  the  claim  is  made  must  contain  description  suffi- 
cient to  identify  the  land. 

8. — ^Limitation — ^Extent  of  Claim — ^Burden  of  Proof. 

Defendant  claiming  title  to  land  by  two  years  limitation,  against  one  show- 
ing title  as  an  heir,  has  the  burden  of  showing  what  the  interest  of  such  heir 
was,  in  order  to  sustain  his  plea  as  to  the  part  not  so  inherited. 

7. — ^Practice  on  Appeal— Findings  of  Fact— Written  Instrument. 

The  appellate  court,  in  its  conclusions  of  fact,  can  not  be  required  to  state 
testimony  consisting  of  written  instruments,  nor  conclusions  of  fact  therefrom, 
since  such  conclusions  are  of  law. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  be- 
fore Hon.  W.  D.  Slator. 

McLean  &  Spears  and  Jas.  Flack,  for  appellant. 

John  C,  Oatman,  E.  J.  Dalrymple,  and  Chas.  L,  Lauderdale,  for  ap- 
pellees. 

KEY,  Associate  Justice. — From  a  judgment  in  favor  of  the  plain- 
tiffs, in  an  action  of  trespass  to  try  title,  the  defendant  has  appealed. 
There  is  very  little,  if  any,  conflict  in  the  testimony,  and  the  control- 
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ling  questions  in  the  case  arise  mainly  upon  written  instruments. 
Therefore  it  is  unnecessary  to  make  a  full  statement  of  all  the  facts. 
Appellees  claim  under  the  following  instrument: 

"The  State  of  Texas,  County  of  Colorado.  Know  all  men  by  these 
presents,  that  I,  Eezin  Byrn,  of  the  county  aforesaid,  am  bound  and 
firmly  held  unto  William  W.  Thompson,  of  the  county  of  Travis,  his 
heirs  and  assigns,  in  the  sum  of  ten  thousand  dollars,  good  and  lawful 
money,  for  the  payment  of  which  well  and  truly  to  be  made,  I  bind 
myself,  my  heirs  and  assigns  firmly  by  these  presents.  And  in  testi- 
mony whereof  I  have  hereunto  this  daj,  the  twenty-fourth  of  February, 
A.  D.  one  thousand  eight  hundred  and  forty,  set  my  seal  and  signa* 
ture. 

"Now,  the  condition  of  the  foregoiiig  obligation  is  such,  that  whereas, 
I  have  this  day,  for  and  in  consideration  of  one  thousand  dollars  to  me 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  sold,  assigned 
and  conveyed  unto  the  said  Thompson  all  my  right  and  title  in  and  to 
the  one-fourth  part  of  my  headright  league  of  land  situated  in  the 
county  of  Travis,  on  the  south  side  of  the  river  Llano,  which  said 
fourth  is  to  be  taken  from  off  the  said  league  adjoining  the  lower  line 
of  the  same  by  a  line  running  back  from  the  said  river  lengthwise 
through  said  league  parallel  to  and  at  a  sufficient  distance  from  said 
lower  line,  so  that  the  area  required  be  included  within  and  between 
paid  parallel  lines. 

"Now  then,  if  I,  the  said  Eezin  Byrn,  shall  make  or  cause  to  be  made 
unto  the  said  Thompson,  his  heirs  and  assigns,  a  good  and  valid  title 
to  said  one-fourth  of  a  league  of  land  described  as  above,  then  and  in 
•that  case  the  foregoing  obligation  to  be  null  and  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

"Eezin  Byrn.     [L.  S.] 

"Witnesses:     Joseph  W.  McClurg,  Willard  Wadham.'' 

This  instrument  was  proved  up  for  record  by  affidavits  of  the  hand- 
writing of  the  maker  and  subscribing  witnesses;  and  when  offered  in 
evidence,  appellant  objected  to  its  admission  because  there  was  no  suf- 
ficient affidavit  that  the  subscribing  witnesses  were  dead,  and  because 
the  instrument  does  not  describe  the  land  in  controversy. 

These  objections  were  properly  overruled.  The  statement  in  one  of 
the  affidavits  is  that  the  affiant  "is  well  acquainted  with  the  handwrit- 
ing of  Joseph  W.  McClurg  and  that  of  Willard  Wadham,  the  two  sub- 
Fcribing  witnesses  to  said  instrument,  who  have  both  departed  this  life.'* 
The  other  affiant  stated  that  he  was  well  acquainted  "with  the  hand- 
writing of  said  Eezin  Byrn,  who  is  now  dead.*'  In  our  opinion  these 
affidavits  state  with  sufficient  certainty  that  the  parties  referred  to  were 
dead  at  the  time  the  affidavits  were  made. 

There  is  no  merit  in  the  contention  that  the  instrument  imder  con- 
sideration does  not  apply  to  the  land  in  controversy.     Several  objec- 
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tions  are  urged  to  the  instrument  referred  to,  and  denominated  a  bond 
for  title;  but  in  our  opinion  they  are  without  merit.  We  think  the 
instrument  referred  to  vested  in  William  W.  Thompson,  imder  whom 
appellees  claim,  not  a  mere  equitable  claim,  but  a  legal  title  to  the 
land  in  controversy.  Gainer  v.  Cotton,  49  Texas,  121;  Owens  v.  New 
York  and  Texas  Land  Co.,  32  S.  W.  Rep.,  189. 

The  instrument  referred  to  was  not  recorded  in  Llano  County,  where 
the  land  is  situated,  until  September  11,  1873 ;  and  appellant  attempted 
to  show  that  he  was  an  innocent  purchaser,  because  John  P.  White  and 
John  Ireland,  under  whom  he  holds,  prior  to  the  registration  of  said 
instrument,  purchased  without  notice,  from  Weston  Rowand,  assignee 
in  bankruptcy  of  Leonidas  Hardeman,  who,  appellant  contends,  held 
by  a  complete  chain  of  transfers  from  Rezin  Byrn.  One  of  the  links 
in  the  chain  of  title  referred  to  was  a  deed  from  Elizabeth  Denison  to 
John  S.  Royall,  and  described  the  land  as  one-third  of  the  Rezin  Byrn 
league  and  labor  survey  in  Llano  County,  "which  said  one-third  of 
said  league  and  labor  is  more  particularly  described  in  a  deed  of  con- 
veyance from  said  Rezin  Byrn  to  the  administratrix  of  Richard  S. 
Royairs  estate,  dated  the  20th  day  of  March,  A.  D.  1850.''  And  the 
only  deed  oflEered  in  evidence  from  Rezin  Byrn  to  the  administratrix 
of  the  estate  of  Richard  Royall  was  one  bearing  date  the  13th  day  of 
March^  1850,  and  not  the  20th  day  of  March,  as  stated  in  the  deed  from 
Elizabeth  Denison  to  John  S.  Royall;  and  no  evidence  was  offered  tend- 
ing to  show  that  Rezin  Byrn  never  executed  to  said  administratrix  but 
one  deed. 

This  being  the  condition  of  the  testimony,  we  presume  the  court  be- 
low reached  the  conclusion,  as  a  matter  of  fact,  that  the  deed  from 
Elizabeth  Denison  to  John  S.  Royall  did  not  describe  and  convey  the 
land  in  controversy;  and  we  think  the  conclusion  referred  to  is  sup- 
ported by  the  testimony. 

As  to  the  three  and  five  years  statutes  of  limitation,  we  hold  that  the 
instruments  relied  on,  by  appellant  did  not  sufficiently  describe  the  land 
to  render  available  those  statutes. 

As  to  the  contention  that  appellant  was  entitled  to  hold  all  the  land 
in  controversy,  as  against  all  tiie  heirs  of  W.  W.  Thompson,  except  such 
interest  as  was  inherited  by  the  appellee  Mary  J.  Doland,  and  that  the 
burden  was  on  her  to  show  what  her  interest  was,  the  answer  is,  that 
such  is  not  our  understanding  of  the  law.  On  the  contrary,  as  she 
established  her  title,  and  appellant  sought  to  break  it  down  under  his 
pleas  of  limitation,  we  think  the  burden  of  proof  was  upon  him  in  the 
particular  referred  to.     Wilcoxson  v.  Howard,  62  Texas,  802. 

No  error  has  been  pointed  out,  and  the  judgment  will  be  affirmed. 

Affirmed. 

ON  MOTION  FOR  ADDITIONAL  FINDINGS  OF  FACT. 

Appellant  has  filed  a  motion  requesting  us  to  file  what  are  termed 
additional  conclusions  of  fact;  but,  in  the  main,  the  motion  is  a  request 
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that  we  state  certain  testimony  consisting  of  written  instruments^  such 
as  deeds. 

This  we  are  not  required  to  do.  There  is  no  conflict  in  the  testi- 
mony bearing  on  the  questions  referred  to  in  the  motion;  and,  this 
being  the  condition  of  the  record,  if  this  court  makes  a  finding  of  fact 
without  evidence  to  support  it,  the  Supreme  Court  will  disregard  such 
finding.  Therefore,  without  setting  out  the  testimony  upon  which  the 
findings  are  made,  we  make  findings  on  the  issues  referred  to  in  the 
motion  as  follows: 

1.  The  instrument  from  Bezin  Bym  to  Wm.  W.  Thompson  applies 
to  the  land  in  controversy. 

2.  We  hold  (as  matter  of  law,  however)  that  the  title  thus  conveyed 
was  a  legal  title. 

3.  We  hold  that  the  defendants  failed  to  show  that  John  P.  White 
and  John  Ireland  were  innocent  purchasers  of  the  land. 

4.  We  hold  (as  matter  of  law,  however)  that  the  plaintiffs  did  not 
recover  more  land  than  the  proof  shows  they  were  entitled  to. 

As  stated  above,  on  the  issues  referred  to,  there  is  no  conflict  in  the 
testimony,  the  most  of  which  consists  of  written  instruments. 

On  the  third  question  the  motion  requests  us  to  find  as  a  fact  that 
the  deed  from  Bezin  Byrn  to  the  administratrix  of  the  estate  of  Bichard 
B.  Boyall,  dated  March  13,  1850  (being  the  first  link  in  appellant's 
chain  of  title  from  Byrn),  correctly  described  the  east  or  lower  one- 
third  of  the  league  and  labor  survey  in  question,  and  embraces  the  land 
sued  for. 

This  we  decline  to  do.  There  was  no  other  testimony  aiding  the  de- 
scription given  in  the  deed  referred  to,  and  it  is  not  a  question  of  fact, 
but  a  question  of  law,  whether  the  deed  conveys  any  particular  portion 
of  the  Thompson  league  and  labor;  and  as  we  affirmed  the  judgment 
on  another  ground,  we  are  not  required  to  decide  that  question.  The 
description  in  the  deed  is  as  follows : 

"One-third  of  a  league  and  labor  patented  to  me  by  the  Bepublic  of 
Texas,  patent  bearing  date  the  18th  day  of  Feby.,  1846,  and  situated  on 
the  Llano  Biver  about  85  miles  north  10  west  from  San  Antonio,  said 
one-third  of  said  league  and  labor  to  be  taken  oflf  from  said  league  and 
labor  as  follows,  to  wit:  Commencing  in  the  margin  of  said  river  at 
the  northeast  comer  of  said  league  and  labor  at  a  hackberry  marked 
HH,  from  which  a  hackberry  marked  W  bears  north  66**  west  10  varas, 
and  a  hackberry  marked  X  bears  north  43**  east  2  varas;  thence  with 
the  front  line  of  said  league  and  labor  with  the  meanders  of  the  Llano 
to  a  point  from  which  a  line  dra^^Ti  and  run  parallel  to  the  side  lines  of 
said  league  and  labor  to  the  back  line  thereof,  and  following  the  said 
back  line  to  the  corner  of  said  league  and  labor,  and  then  following  the 
side  line  of  said  league  and  labor  to  the  place  of  beginning.'' 

We  are  also  asked  to  find,  as  a  fact,  that  if  the  deed  from  the  admin- 
istratrix of  the  estate  of  Bichard  Boyall  to  John  S.  Boyall  is  sufficient 
to  pass  title  to  the  land  in  controversy,  appellant's  chain  of  title  is 
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otherwise  regular.  The  chain  of  title  referred  to  is  set  out  in  the  state- 
ment of  facts,  and  whether  or  not  it  is  regular  is  a  question  of  law. 
Several  objections  are  urged  to  it  in  appellees'  brief,  one  of  which  we 
decided  in  appellees'  favor;  and  therefore  deemed  it  unnecessary  to  pass 
upon  the  others.  We  still  adhere  to  that  view,  and  leave  undecided 
quite  a  number  of  questions  of  law  urged  by  appellees  in  support  of  the 
judgment. 

The  motion  is  in  part  granted  and  in  part  overruled. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  T.  A.  Partlow. 

.    Decided  December  10,  1902. 

1.— Telegraph  Company— Damages  Too  Remote. 

Where  because  of  negligence  in  the  transmission  of  a  message  a  student  at 
a  summer  normal  school  lost  a  position  as  teacher  that  had  been  tendered  him, 
damages  resulting  from  his  failure  to  derive  benefit  from  the  remainder  of  the 
normal  course  by  reason  of  mental  worry  because  of  the  loss  of  the  position 
were  too  remote  to  be  allowed. 

2.— Same — ^Damages— Teacher's  Certificate. 

The  telegraph  company  was  liable  for  the  difference  between  the  salary 
plaintiff  would  have  received  and  that  which  he  did  receive  as  teacher,  of  another 
school,  although  at  the  time  the  negligence  occurred  plaintiff  had  not  received  a 
teacher's  certificate,  as  required  by  the  atatute,  good  for  the  ensuing  scholastic 
year — such  certificate  having  been  afterwards  procured  in  time  for  Sie  position 
that  was  lost.    Rev.  Stats.,  art.  39dlc. 

3.— ^ame— Damages  Not  Pleaded. 

Evidence  of  expense  incurred  by  plaintiff  in  securing  another  position  was 
improperly  admitted  where  plaintiff's  pleading  did  not  set  out  such  item.. 

4. — ^Verdict — ^Damages— Remittitur. 

Where  the  verdict  itemized  the  damages  allowed  by  the  jury,  error  in  allow- 
ing items  not  recoverable  could  be  cured  by  remittitur. 

Appeal  from  the  Coun^  Court  of  Gonzales  County.  Tried  below 
before  Hon.  W.  W.  Glass. 

Webb  4&  Finley  and  8.  M.  Hallam,  for  appellant. 

Jones  &  Holmes,  for  appellee. 

NEILL,  Associate  Justice. — Appellee  sued  appellant  to  recover 
damages  for  its  alleged  negligent  failure  to  properly  transmit  and  de- 
liver the  following  telegram : 

'Tort  Lavaca,  Texas,  7-9-1901.— To  Robt.  N".  Atmer,  Groveton, 
Texas:  Yours  delayed.  Can  accept.  Particulars  by  to-day's  mail. 
T.  A.  Partlow.^' 

It  was  alleged  in  appellee's  petition  that  by  reason  of  such  negli- 
gence he  lost  a  contract  he  was  negotiating  for  with  the  board  of  school 


600  30  Texas  Civil  Appeals  Reports. 

trustees  of  Groveton  public  school  of  Trinity  County,  Texas,  to  teach 
the  school  as  principal  for  the  scholastic  year  of  1901-1902,  at  a  salary 
of  $70  per  month  for  the  period  of  nine  months.  He  prayed  judg- 
ment for  the  difference  between  the  value  of  the  contract  alleged  as 
lost  and  one  subsequently  made  by  him  to  teach  another  school,  which 
he  averred  to  be  $330.  Judgment  was  asked  for  $100  additional  dam- 
ages, which  appellee  alleged  was  caused  from  his  being  so  worried, 
troubled,  and  disappointed  by  the  loss  of  the  contract  for  the  Groveton 
school  as  to  wholly  incapacitate  and  unfit  him  for  study  and  improve- 
ment at  a  normal  school  he  was  attending,  from  which  in  consequence 
he  received  no  benefit  whatever. 

The  appellant  specially  excepted  to  the  allegations  in  the  petition 
averring  damages  accruing  to  appellee  on  account  of  the  total  loss  of 
the  benefit  of  the  normal  school;  after  which  it  answered  by  a  general 
denial  and  a  special  plea  averring  negligence  on  the  part  of  appellee 
in  failing  to  continue  his  efforts  to  secure  the  position  as  principal  for 
the  Groveton  school  after  the  occurrence  of  the  alleged  negligence  in 
transmitting  the  telegram. 

The  special  exception  to  the  petition  was  overruled  and  the  case 
tried  before  a  jury,  which  resulted  in  a  verdict  in  favor  of  appellee 
for  $241.40,  it  being  stated  in  the  verdict  that  $140  was  for  "differ- 
ence in  salary,  40  cents  amount  paid  company  for  transmitting  tele- 
gram, and  $100  amount  of  loss  sustained  by  reason  of  not  receiving 
benefit  at  normal  at  Port  Lavaca.'^  Upon  this  verdict  the  judgment 
was  entered  which  was  appealed  from. 

Conclusions  of  Fact — The  evidence  shows  (1)  that  on  the  3d  of 
July,  1901,  Eobert  N.  Atmer,  secretary  of  the  board  of  trustees  of 
Groveton  public  school  in  Trinity  County,  Texas,  wrote  a  letter  to 
appellee  in  which  he  informed  him  that  the  term  of  school  extended 
over  a  period  of  seven  or  eight  months,  and  could  be  lengthened  by  the 
principal  into  a  subscription  school  of  nine  months.  That  the  princi- 
pal was  paid  $70  per  month,  and  that  at  a  meeting  of  the  board  held  on 
that  day  he  was  instructed  to  write  and  find  out  if  appellee  was  still 
desirous  of  the  position.  The  letter  closed  with  a  request  that  appellee 
notify  the  writer  at  once  of  his  decision.  (2)  Upon  appellee's  re- 
ceipt of  the  letter,  he  immediately  delivered  the  message,  copied  in  our 
statement  of  the  nature  of  the  case,  to  appellant's  agent  at  Port  Lavaca 
for  transmission,  paying  him  40  cents  toll  therefor.  The  telegram  was 
so  negligently  transmitted  as  to  read  when  received  by  Mr.  Atmer  as 
follows :  "Port  Lavaca,  Texas,  7-9-1901.— To  Robt.  N.  Atmer,  Grove- 
ton: Yours  delayed.  Can't  accept.  Particulars  by  to-day's  mail. 
T.  A.  Partlow."  (3)  The  message  being  received  and  presented  to 
the  board  of  school  trustees  in  this  form,  was  taken  as  a  declination  of 
appellee  to  accept  the  position,  and  before  the  board  received  his  ac- 
ceptance by  mail,  it  had  tendered  the  position  to  another  teacher, 
which  had  been  accepted  by  him.     (4)     If  the  error  in  the  message  had 
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not  been  made  in  its  transmission  the  board  would  have  made  a  con- 
tract with  appellee  employing  him  as  principal  of  the  school  for  eight 
months  of  the  scholastic  year  of  1901-1902,  at  a  salary  of  $70  per 
month,  from  which  he  would  have  received  in  the  aggregate  $560.  But 
by  reason  of  appellant's  negligence  in  transmitting  the  telegram  he  lost 
the  contract,  and  had  on  that  account  to  make  contracts  with  other 
boards  of  school  trustees  to  teach  at  a  salary  of  $60  per  month,  under 
which  he  taught  seven  months  and  three  days,  receiving  for  his  services 
in  the  aggregate  $426 — ^the  difference  between  said  sum  and  that  which 
he  would  have  received  as  principal  of  the  Groveton  school,  had  it  not 
been  for  appellant's  negligence,  being  $134.  (5)  According  to  ap- 
pellee's own  testimony,  at  no  time  during  the  month  of  July,  1901,  did 
he  have  a  teacher's  certificate  authorizing  him  to  teach  in  any  public 
school  in  Texas  during  the  scholastic  year  of  1901-1902,  but  at  the 
time  he  held  a  certificate  which  expired  on  September  16,  .1901.  (6) 
At  the  time  he  gave  the  telegram  to  appellant  for  transmission  he  was 
attending,  as  a  student,  the  summer  normal  school  at  Port  Lavaca, 
Texas,  in  order  to  better  qualify  himself  as  a  teacher  in  the  public 
schools,  which  was  known  to  appellant's  agent  at  the  time  the  telegram 
was  delivered  to  him.  Afterwards  he  failed  to  pass  his  examination 
at  said  normal  school  for  a  permanent  certificate,  but  obtained  a  first 
class  certificate,  dated  August  1,  1901,  which  authorized  .^him  to  teach 
in  the  public  schools  of  the  State  for  a  period  of  four  years  from  its 
date;  by  virtue  of  which  he  could  and  would  have  made  the  contract 
he  was  negotiating  for  with  the  board  of  school  truttees  of  Groveton, 
had  it  not  been  for  appellant's  negligence  in  transmitting  the  telegram. 
(7)  There  is  evidence  to  show  that  appellee  in  securing  a  position  in 
one  of  the  other  schools  expended  the  sum  of  $7,  but  it  does  not  appear 
that  it  was  necessary  for  him  to  make  such  expenditure,  for  the  posi- 
tion he  obtained  in  making  it  paid  him  no  more  than  one  he  had  vol- 
imtarily  resigned  in  order  to  procure  it. 

Conclusions  of  Law. — 1.  The  special  exception  to  that  part  of  the 
petition  alleging  damages  of  $100  for  loss  of  benefit  of  the  summer 
normal  school  should,  in  our  opinion,  have  been  sustained.  Where  a 
telegraph  company  by  error  in  transmission  of  a  message  containing 
an  acceptance  of  an  oflEer  of  employment  causes  loss  of  the  employment, 
it  is  liable  for  the  loss  so  caused,  if  the  loss  is  such  as  might  be  rea- 
sonably expected  to  follow  such  breach  of  the  contract.  Joyce  on  Elec- 
tric Law,  sec.  976.  Damages  which  do  not  flow  directly  from  an  act, 
but  are  the  result  of  some  intermediate  cause  without  which  no  injury 
or  loss  would  occur,  although  such  cause  may  be  attributable  to  the 
original  act,  are  too  remote  to  be  recovered.  Where  the  tort  upon 
which  an  action  is  based  consists  merely  of  negligence  of  duty,  the  rule 
ordinarily  is,  "that  in  order  to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  a  wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural  and  probable 
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consequence  of  the  negligent  or  wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending  circumstances/'  Ferrerro 
V.  Telegraph  Co.,  35  Law.  Rep.  Ann.,  548.  The  appellant  could,  from 
the  very  wording  of  the  message,  contemplate  the  probable  conse- 
quences of  its  negligence  in  transmitting  one  directly  opposite  in  mean- 
ing from  the  one  delivered  to  it,  would  proximately  cause  appellee  to 
lose  the  position,  as  well  as  the  benefits  of  it,  that  the  message  was  in- 
tended to  secure.  But  could  it  foresee  from  the  character  of  the  mes- 
sage, in  the  light  of  the  attending  circumstances,  that  appellee  would 
from  the  loss  of  the  contract  become  so  worried,  troubled,  and  disap- 
pointed as  to  incapacitate  him  from  study  and  cause  him  to  receive  no 
benefit  whatever  from  the  normal  school?  According  to  appellee's  tes- 
timony he  made  a  high  grade  in  some  of  the  studies  there,  but  he  ac- 
counts, in  part,  for  his  falling  below  the  requirements  in  others  by  "the 
worry  and  anxiety  occasioned  by  losing  the  Groveton  position  operating 
on  certain  channels  of  his  mind  and  not  on  others."  These  channels  of 
his  mind,  so  affected  and  clogged  by  trouble  and  worry  as  to  render  him 
incapable  of  learning,  were  not  exposed  to  view,  and  if  they  had  been, 
what  ordinary  man  could  have  foretold  the  eflfect  that  appellant's  neg- 
ligence in  transmitting  the  message  would  have  had  upon  them  ?  These 
inquiries  present  matters  which,  if  they  do  not  lie  entirely  beyond  the 
domain  of  speculation,  are  too  remote  from  the  practical  affairs  of 
humanity  to  be  considered  as  forming  any  basis  for  an  action,  either 
upon  a  tort  or  contract,  for  damages. 

2.  For  the  same  reason  that  the  court  should  have  sustained  the 
exception  to  the  part  of  the  petition  referred  to  in  the  assignment 
just  considered,  it  should  have  refused  the  special  charge,  given  at  ap- 
pellee's request,  presenting  to  the  finding  of  the  jury  the  matters  so 
plead  as  elements  of  damages;  and  it  erred  in  giving  such  special 
charge. 

3.  Inasmuch  as  the  appellant  offered  no  evidence  tending  in  the  least 
to  show  that  it  exercised  the  slightest  care  in  transmitting  the  dispatch, 
and  the  uncontradicted  evidence  shows  beyond  the  peradventure  of  a 
doubt  negligence  of  the  most  fiagrant  character,  the  appellant  could 
not  have  been  prejudiced  by  that  part  of  the  court's  charge  to  which  the 
third  assignment  of  err  is  directed. 

4.  Under  appellant's  fourth  and  fifth  assignments  of  error  it  is 
contended  that  as  appellee  did  not  have  a  certificate  authorizing  him 
to  teach  in  the  public  schools  of  Texas  for  the  scholastic  year  of  1901- 
1902  at  the  time  he  gave  the  dispatch  for  transmission  to  the  agent, 
he  can  not  recover  damages  for  the  error  occasioned  by  the  negligence 
in  its  transmission.  Article  3981c,  Revised  Statutes,  requires  that  a 
teacher,  before  contracting  with  any  board  of  trustees,  or  with  any 
city  school  board,  shall  exhibit  to  the  board  a  teacher's  certificate,  valid 
in  the  city,  town  or  school  district  where  he  desires  to  teach.  A  con- 
tract without  such  a  certificate  as  is  thus  required  would  unquestionably 
be  void   (Hosmer  v.  Sheldon  School  Dist.,  25  Law.  Rep.  Ann.,  382; 
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Byan  v.  Dakota  Co.  School  Dist,  27  Minn.,  433,  8  N.  W.  Rep.,  146; 
Eimball  v.  School  Dist.,  63  Pac.  Eep.,  25) ;  but  when  the  telegram 
was  delivei-ed  no  contract  was  made, — it  was  only  being  bargained  for. 
Before  the  scholastic  year  began  he  had  a  certificate  under  and  by 
virtue  of  which  he  could  and  would  have  entered  into  a  valid  contract 
with  the  board,  had  it  not  been  for  appellants  negligence.  This,  in 
our  opinion,  was  all  he  was  required  to  show  in  order  to  maintain  his 
action. 

6.  There  was  no  error  in  the  court^s  refusal  to  instruct  the  jury  at 
appellants  request  "that  prior  to  the  13th  of  September,  1901,  the 
board  of  school  trustees  of  Groveton  had  made  no  contract  with  a 
teacher  for  the  position  of  principal  of  said  school,  and  that  there  was 
nothing  to  prevent  plaintiff  from  demanding  said  position  of  said 
board,  and  if  he  failed  so  to  do,  the  loss  of  said  position  was  due  to  his 
own  fault,  and  to  find  for  the  defendant."  As  is  seen  from  pur  con- 
clusions of  fact,  the  board,  before  it  received  appellee's  letter,  sent  by 
mail  on  the  day  the  message  was  transmitted,  had  tendered  the  position 
to  another  teacher,  and  it  had  been  accepted  by  him.  There  was  noth- 
ing then  left  for  the  appellee  to  do  but  to  get  another  school,  and  there- 
by diminish  his  damages  as  much  as  he  could.;  which  he  did. 

6.  There  is  no  merit  whatever  either  in  appellants  seventh  or  ninth 
assignments  of  error. 

7.  The  appellant  could  not  have  possibly  been  prejudiced  by  the 
introduction  of  any  of  the  evidence  complained  of  by  the  eleventh, 
twelfth,  thirteenth,  fourteenth,  or  fifteenth  assignments  of  error,  and 
it  is  useless  to  discuss  the  questions  presented  by  them. 

8.  The  objections  urged  by  appellant  under  its  tenth  assignment  of 
error  to  the  following  testimony  of  appellee, — "I  was  put  to  some  ex- 
pense in  getting  the  position  in  the  Gonzales  high  school;  these  ex- 
penses amounted  to  $7,  which  sum  I  paid  out  in  actual  cash,  and  cov- 
ered charges  for  a  conveyance  to  Gonzales  and  the  expenses  of  the  driver 
who  brought  me," — should  have  been  sustained.  Such  expense  was  not 
plead  as  an  item  of  damages,  and  could  not  be  considered  in  estimating 
them.  As  the  $140  stated  found  by  the  jury  as  "difference  in  salary" 
is  $7  more  than  such  difference,  the  expense  mentioned  in  the  testi- 
mony of  that  sum  must  have  been  considered  by  the  jury,  and  allowed 
by  their  verdict. 

This  error,  as  well  as  the  one  indicated  by  the  first  and  second  of 
these  conclusions,  can  be  cured  by  a  remittitur.  Therefore,  if  appellee 
will  within  ten  days  enter  a  remittitur  in  this  court  of  $107  of  the 
judgment,  it  will  be  affirmed,  otherwise  it  will  be  reversed  and  the  cause 
remanded. 
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Charles  Laufer,  Jr.,  et  al.  v.  Lavinia  Powell  et  al. 

Decided  December  10,  1002. 

l.^Will— Contingent  Effect— Probate— Collateral  Attack. 

A  will,  in  the  form  of  a  postscript  to  a  letter,  made  disposition  of  the  prop- 
erty of  testator,  then  upon  a  journey,  ''should  I  die  on  my  route,"  and  was  duly 
admitted  to  probate  on  his  death.  Held,  that  the  disposition  of  his  estate  so 
made  could  not  be  defeated,  in  a  suit  to  recover  property  claimed  under  the  de- 
visee, by  the  fact  that  the  testator  died,  not  on  the  journey  in  question,  but 
after  his  return. 

8.— Wife's  Separate  Estate— Deed— Commiinity  Property. 

A  deed  to  a  married  woman  ''to  have  and  to  hold  and  enjoy  and  dispose  of 
the  said  land  in  any  and  every  manner  she  may  think  proper  for  her  own  uae, 
benefit,  and  behoof,"  conveys  it  to  her  in  her  separate  rignt,  and  not  as  com- 
munity property. 

8.— Same— Words  Granting  Power  of  Disposition  to  Wife. 

Words  granting  the  wife  power  to  dispose  of  the  property  conveyed  without 
her  husband  joining,  though  ineffective  for  Uiat  purpose,  may  be  held  to  evidence 
an  intention  to  make  it  her  separate  property. 

4.— Wife's  Separate  Property— Innocent  Purchaser. 

One  buying,  from  the  husband  alone,  property  which  was  conveyed  to  the 
wife  by  deed  making  it  her  separate  estate  can  not  be  protected  as  an  innocent 
purchaser. 

5.— ^Inheritance— Husband  and  Wife. 

Under  t^e  Act  of  Januarj^  28,  1840,  the  surviving  husband  did  not  inherit 
from  a  wife  who  left  a  surviving  child. 

6. — Statute  of  Frauds— Verbal  Exchange. 

Though  a  verbal  partition  of  lands  may  be  good,  a  mere  verbal  exchange  is 
within  the  statute  of  frauds.  The  owner  could  not  pass  title  to  one  having  no 
interest  in  a  tract  of  land  by  accepting,  instead,  Uie  whole  of  another  tract 
owned  by  them  jointly. 

7.— Husband  and  Wife— Sale  to  Pay  Wife's  Debt. 

Lands,  the  separate  estate  of  the  wife,  can  not  be  sold  by  the  husband  al<me 
to  pay  her  debts. 

8.^Deed— Interest  in  Undivided  Half. 

A  conveyance  of  the  grantor's  right  to  an  undivided  half  of  2500  acres  to 
which  she  was  entitled  as  a  widow  of  one  owning  a  tract  of  3320  acres,  com- 
muity  property,  does  not  convey  her  half  interest  in  the  entire  tract. 

9. — Charge — Questions  of  Law. 

A  charge  was  properly  refused  which  submitted  to  the  jury,  for  their  find- 
ing of  fact,  questions  of  law  arising  on  the  effect  of  written  instruments. 

10. — Charge. 

A  requested  charge  was  improper,  which  gave  the  benefit  of  a  defense  to  all 
the  defendants,  when  available  to  only  certain  ones  of  them  under  their  plead- 
ings. 
11.— Separate  Property— Land  Certificate— Headright  Grant. 

Under  the  Act  of  January  29,  1840,  which  provided  that  lands  to  which  the 
wife  had  any  claim  at  the  time  of  her  marriage,  should  be  her  separate  prop- 
erty, her  community  interest  in  a  headright  certificate  issued,  after  her  second 
marriage,  under  special  act,  to  the  heirs  of  her  former  husband,  became  her 
separate  estate,  and  her  then  husband  took  no  interest  in  it. 

Appeal  from  District  Court  of  Bastrop  County.     Tried  below  before 
Hon.  Ed.  E.  Sinks. 
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Jones  &  Jones,  J.  P.  Fowler,  and  Rohson  &  Duncan,  for  appellants. 
Orgain  &  Maynard  and  Brown,  Lane  &  Garwood,  for  appellee. 

KEY,  A8S0CLA.TE  Justice. — On  March  30,  1831,  the  government 
granted  to  Eichard  Andrews  one-fourth  of  a  league  of  land,  as  a  single 
man;  and  on  November  23,  1832,  it  granted  to  him  an  augmentation 
of  three-fourths  of  a  league  as  a  married  man.  Richard  Andrews  was 
killed  at  the  battle  of  Concepcion,  on  October  28,  1835,  and  left  sur- 
viving him  two  brothers,  a  sister,  and  two  women,  each  claiming  to 
have  been  his  wife,  and  an  infant  child,  bom  to  him  by  one  of  the  al- 
leged wives,  which  child  died  in  January,  1836.  One  of  the  alleged 
wives  was  known  as  Parthena  Andrews,  and  the  other,  who  was  the 
mother  of  the  child  referred  to,  was  known  as  Mary  Andrews. 

In  1837  Mary  Andrews  married  J.  G.  Welschmeyer,  who  died  in 
1839.  And  in  1841  or  1842  Mary  married  W.  A.  Hemphill,  by  whom 
she  had  a  daughter,  Lavinia,  who  married  G.  W.  Powell.  Mary  An- 
drews died  in  1847,  leaving  her  daughter  Lavinia  as  her  only  heir. 

March  22,  1839,  Parthena  Andrews  executed  a  deed  conveying  to 
Micah  Andrews  property  described  as  follows:  "All  my  right,  title, 
interest  and  claim  in  and  to  one  undivided  half  of  2500  acres  of  land, 
to  which  I  am  entitled  by  law,  as  the  widow  of  Eichard  Andrews,  which 
said  tract  of  land  is  situated  in  the  county  aforesaid,  and  lying  upon 
the  west  bank  of  the  Colorado  River  below  the  old  San  Antonio  road; 
and  is  further  known  as  a  part  of  the  land  which  was  granted  by  thfe 
government  to  said  Eichard  Andrews  as  a  colonist  in  Austin  and  Wil- 
liamson's colony.^' 

March  31,  1843,  Micah  Andrews,  joined  by  his  brother  Eeddin  An- 
drews, conveyed  to  Mary  Hemphill,  formerly  Mary  Andrews,  all  of  their 
interest  in  the  Eichard  Andrews  three-fourths  of  a  league  grant;  and 
the  habendum  clause  in  the  deed  reads  as  follows:  "To  have  and  to 
hold,  and  enjoy  and  dispose  of  the  said  land  in  any  and  every  manner 
the  said  Mary  may  think  proper  for  her  own  use,  benefit  and  behoof.'* 

On  July  19,  1850,  W.  A.  Hemphill  executed  a  deed  purporting  to 
convey  all  the  Eichard  Andrews  three-fourths  of  a  league  survey,  except 
900  acres,  to  Eeddin  Andrews,  reciting  a  consideration  of  $1200,  and 
that  $500  thereof  was  owing  by  his  deceased  wife  Mary  Hemphill  to 
Eeddin  Andrews,  for  a  debt  contracted  while  she  was  a  feme  sole  and 
widow  of  John  G.  Welschmeyer. 

The  defendants  in  the  court  below,  and  appellants  here,  claim  by 
mesne  conveyances  from  Eeddin  Andrews.  July  19^  1835,  Eichard 
Andrews  made  a  will  which  was  probated  July  29,  1839,  and  which  will 
hereafter  be  referred  to.  In  1901  Mrs.  Lavinia  Powell,  joined  by  her 
husband,  G.  W.  Powell,  commenced  this  suit  in  the  form  of  trespass 
to  try  title,  to  recover  from  Chas.  Laufer,  Jr.,  and  a  number  of  other 
defendants,  all  of  the  Eichard  Andrews  three-fourths  of  a  league  sur- 
vey except  "500  acres  on  the  lower  side  of  said  survey,  sold  by  the  ad- 
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ministrator  of  Richard  Andrews  to  one  Samuel  H.  Reed/'    And  there- 
after Mrs.  Powell  died,  and  her  heirs  were  made  parties  plaintiff. 

The  defendants  filed  elaborate  answers,  including  pleas  of  limitation 
and  improvements  in  good  faith.  At  the  trial  it  was  admitted  that  the 
administrator  of  Richard  Andrews  sold  500  acres  of  the  survey  to  S. 
H.  Reed;  and  that  Richard  Andrews  had  given  to  his  brobther  Micah 
Andrews  300  acres  of  said  survey. 

It  was  also  admitted  that  some  of  the  defendants  had  established 
title  by  limitation,  and  judgment  was  rendered  for  them  accordingly. 
It  was  also  admitted  that  the  other  defendants  had  made  valuable  im- 
provements in  good  faith;  and  the  parties  agreed  as  to  the  value  of  the 
several  tracts  of  land,  and  the  improvements  thereon,  and  the  decree 
was  rendered  in  accordance  with  the  agreement. 

Special  issues  were  submitted  to  the  jury  and  the  following  verdict 
returned : 

"1.  When  the  grant  to  the  land  in  controversy  was  issued  to  Richard 
Andrews,  to  wit,  November  23,  1832,  was  Richard  Andrews  living  with 
Parthena  or  Mary  as  his  wife?     State  which.     Answer:     Parthena. 

"2.  Was  either  Parthena  or  Mary  the  lawful  wife  of  Richard  An- 
drews, and  if  so,  which?    Answer:     Mary. 

"3.  Did  the  child  bom  to  Richard  Andrews  and  Mary  survive  said 
Richard  Andrews?    Answer:     Yes. 

"4.  Was  the  deed  made  by  W.  A.  Hemphill  to  Reddin  Andrews 
made  for  the  purpose  of  paying  a  debt  due  by  Mary  Hemphill,  his  wife, 
and  did  she  owe  such  debt?     Answer:     Yes. 

"5.  If  you  find  that  said  Mary  lived  with  -Richard  Andrews  in  any 
character  of  marriage,  did  she  or  not  do  so  believing  in  good  faith  that 
she  was  his  lawful  wife?     Answer:     Yes. 

"6.  When  the  defendants  or  the  ancestors  of  those  from  whom  they 
inherited,  purchased  the  land  claimed  by  them,  state  whether  or  not 
they  paid  value  for  the  same  without  knowledge  of  any  claim  of  the 
plaintiffs  to  the  same?  If  any  had  such  knowledge,  state  their  names. 
Answer:     Yes;  in  good  faith  and  full  value." 

Upon  the  verdict  and  the  agreement  referred  to  the  court  rendered 
judgment  for  the  defendants  who  were  conceded  to  have  title  by  limita- 
tion;  and  as  to  the  several  tracts  claimed  by  the  other  defendants,  judg- 
ment was  rendered  for  the  plaintiffs  for  an  undivided  half  interest,  and 
in  accordance  with  the  statute  as  to  improvements  in  good  faith.  Some 
of  the  defendants  also  recovered  judgment  over  against  their  warrantors, 
whom  they  had  impleaded.  The  losing  defendants  have  appealed,  and 
assign  numerous  errors. 

The  appellees  have  filed  cross-assignments,  their  contention  being 
(1)  that  they  are  entitled  to  all  the  land  claimed  by  the  losing  defend- 
ants; and  (2)  if  not  to  all,  then  to  more  than  a  half  interest. 

We  shall  not  discuss  in  detail  the  various  assignments  of  errors  in 
appellants'  brief.  In  view  of  uncontroverted  and  conceded  facts,  many 
of  them  relate  to  questions  which  in  our  opinion  are  immaterial. 
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On  two  vital  questions  in  the  case  we  sustain  appellees'  contention; 
and  these  questions  will  now  be  considered. 

1.  The  will  of  Richard  Andrews,  which  was  added  as  a  postscript 
to  a  letter  written  to  his  brother  Micah,  reads  as  follows:  "N.  B. 
Should  I  die  on  my  route  I  want  you  to  settle  up  all  business.  I  want 
my  plunder  all  sold  with  the  exception  of  the  200  acres  I  gave  you  and 
the  1000  acres  including  my  housings  and  farm,  for  Mary  Andrews, 
and  if  the  property  overpays  the  amount  of  my  debts  the  balance  give 
to  Mary.  This  is  my  wish.  July  19,  1835.  Richard  Andrews.  J. 
G.  Dunn,  Solomon  Rhodes.** 

The  will  was^probated  and  recorded  in  the  probate  records  in  Bastrop 
County,  where  the  land  is  situated,  in  July,  1839.  The  only  objection 
urged  against  it  in  this  court  is,  that  it  creates  a  contingent  estate,  de- 
pendent upon  the  death  of  the  testator  during  a  journey  he  was  then 
making;  and  it  being  shown  that  he  did  not  die  on  that  journey,  the 
contention  is  that  the  instrument  can  have  no  force  as  a  will,  and  does 
not  vest  title  in  anyone. 

We  think  the  objection  comes  too  late.  If  the  will  involves  a  con- 
tingency, the  contingency  does  not  relate  to  a  particular  bequest,  but 
is  a  condition  precedent  and  relates  to  the  entire  instrument ;  and,  when 
such  is  the  case,  the  court  which  probates  the  will  must  determine 
whether  the  contingency  has  happened.  In  other  words,  the  happening 
of  the  contingency  is  a  condition  precedent  to  the  validity  of  the  will; 
and  it  devolves  upon  those  propounding  such  an  instrument  as  a  will 
to  establish  the  happening  of  the  contingency,  in  order  to  have  the  in- 
strument probated.  1  Underh.  on  Wills,  pp.  12-14;  Schoul.  on  Wills, 
sees.  285-288.  And  it  follows  as  a  necessary  corollary  that  anyone  de- 
siring to  contest  the  happening  of  the  contingency  must  do  so  in  the 
forum  where  and  at  the  time  when  the  will  is  sought  to  be  probated.  . 
This  being  the  case,  and  the  will  having  been  probated,  its  validity  as 
a  will  can  not  be  collaterally  attacked.  Van  Fleet  on  Coll.  Att.,  sec. 
585.  Hence  we  conclude  that  the  will  was  valid,  and  as  it  made  a  spe- 
cific devise  to  Mary  Andrews,  and  also  made  her  the  residuary  legatee, 
appellees  can  maintain  their  title  asserted  under  the  will. 

2.  We  also  sustain  appellees'  contention  that  the  deed  from  Micah 
and  Reddin  Andrews  to  Mary  Hemphill  conveyed  the  property  to  her 
in  her  separate  and  individual  right;  and,  although  she  was  then  mar- 
ried to  W.  A.  Hemphill,  it  did  not  become  community  property  between 
them.  This  conclusion  is  based  upon  that  portion  of  the  deed  which 
reads :  *^To  have  and  to  hold  and  enjoy  and  dispose  of  the  said  land  in 
any  and  every  manner  she  may  think  proper  for  her  own  use,  benefit 
and  behoof."  In  Pritchard  v.  Ames,  12  Chancery  Reports,  22,  the  in- 
strument under  consideration  contained  this  language:  "For  her  own 
use,  and  at  her  own  disposal,"  and  the  court  said:  "The  necessary 
eflfect  of  these  words  is  to  give  this  legacy  to  the  separate  use  of  the 
plaintiff.  The  testatrix  in  using  the  words,  'at  her  own  disposal,'  has 
stated  the  eflfect  she  wished  to  be  produced.     Her  ini:ention  was  to  give 


608  30  Texas  Civil  Appeals  Reports. 

the  plaintiflf  that  power  of  disposition  which  the  law  did  not  give.  The 
words,  'at  her  own  disposal/  must  be  altogether  rejected  if  they  are 
taken  to  mean  nothing  more  than  for  her  own  use/' 

That  case  is  more  directly  in  point  than  any  other  that  has  come  un- 
der our  observation;  and,  while  the  instrument  there  construed  was  a 
will,  we  think  the  reasoning  upon  which  the  decision  rests  is  equally 
applicable  to  a  deed  to  a  married  woman  in  this  State.  The  cases  in 
which  a  separate  estate  has  been  created  are  classified  as  follows:  (1) 
When  the  technical  words  ''sole  and  separate  use,''  or  equivalent  words, 
are  used.  (2)  When  the  husband's  rights  are  expressly  excluded.  (3) 
When  the  wife  is  empowered  to  do  acts  concerning  the  estate  inconsist- 
ent with  the  disability  of  coverture.  See  2  Pom.  Eq.,  sec.  1102,  and 
note. 

True  it  is,  as  pointed  out  by  counsel  for  appellants,  that  as  our  stat- 
ute regulating  conveyances  requires  the  husband  to  join  the  wife  in  con- 
veying her  separate  real  estate,  Mrs.  Hemphill  could  not  sell  the  land 
during  the  life  of  her  husband,  in  disregard  of  his  wish.  But  while 
such  is  now  the  law,  and  may  have  been  the  law  in  1843,  when  the  deed 
in  question  was  made,  it  does  not  follow  that  the  grantors  in  the  deed 
knew  that  such  was  the  law;  and  even  if  they  did,  for  reasons  satisfac- 
tory to  themselves,  they  may  have  attempted  to  confer  upon  her  a  power 
which  the  law  denied,  and  which  if  tested,  could  not  be  exercised.  And 
if  the  language  used  in  such  attempt,  though  futile,  clearly  indicates 
a  purpose  to  convey  the  land  to  Mrs.  Hemphill  in  her  separate  right, 
then  the  conveyance  must  be  given  that  eflEect.  In  fact  the  phrase  "for 
her  sole  and  separate  use  and  benefit,"  often  used  and  uniformly  held 
to  vest  title  in  the  separate  estate  of  the  wife,  if  construed  literally,  may 
conflict  with  statutory  provisions  vesting  in  the  husband  homestead  and 
.  other  rights  in  his  wife's  separate  property  and  making  the  increase 
thereof  community  property  between  them;  but  such  conflict  affords 
no  reason  why  the  phrase  referred  to  may  not  be  considered  in  deter- 
mining the  purpose  of  the  grantor. 

Under  statutory  provisions  long  in  force  in  this  State,  no  matter  how 
much  grantors  in  conveyance  to  married  women  may  attempt  to  do  so, 
husbands  can  not  be  deprived  of  their  right  to  control  and  manage  the 
separate  property  of  their  wives;  nor  can  wives  convey  their  real  estate 
without  the  consent  of  their  husbands.  But  because  this  is  the  law,  it 
does  not  follow  that  the  purpose  to  convey  property  to  a  married  woman 
in  her  separate  right  may  not  be  evinced  by  an  unsuccessful  attempt 
to  place  it  beyond  the  husband's  control.  The  language  quoted  from 
the  deed  here  involved  indicates  a  purpose  to  so  vest  the  property  in 
the  wife  as  that  she  could  sell  or  otherwise  dispose  of  it  without  the 
consent  of  her  husband;  and  while  on  account  of  statutory  regulation 
the  grantors  could  not  confer  such  power  of  sale,  yet  the  very  fact  that 
they  attempted  to  do  so  indicates  a  purpose  on  their  part  to  vest  title 
and  all  beneficial  interest  solely  in  the  wife.  Furthermore,  the  lan- 
guage quoted  from  the  deed  in  question  was  not  entirely  futile,  because 
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under  the  laws  of  this  State,  a  married  woman  may  dispose  of  her  sepa- 
rate property  by  will  without  consent  of  her  husband. 

Gases  may  be  found,  and  some  have  been  cited,  which  apply  a  very 
rigid  test  in  determining  the  wife's  claim  of  separate  property.  Such 
was,  and  perhaps  still  is,  the  rule  of  common  law ;  but  with  us  the  rights 
of  married  women  are  controlled  by  statute,  and  a  different  rule  ap- 
plies. This  was  recognized  at  an  early  day,  for  in  Nimmo  v.  Davis,  7 
Texas,  33,  the  court  said: 

"It  is  scarcely  necessary  to  say  that  the  principles  applied  in  the  in- 
terpretation of  words  employed  in  instruments  conveying  property  to 
married  women  in  these  courts  where  marital  rights  are  governed  solely 
by  the  rules  of  the  common  law,  would  not  be  applicable  to  instruments 
of  like  import  here.  The  language  is  interpreted  with  great  nicety  to 
sustain  the  marital  rights  of  the  husband.  A  claim  to  separate  prop- 
erty by  the  wife  is  said  to  be  against  common  right.  Here  the  policy 
of  the  law  in  respect  to  marital  rights,  and  the  respect  which  it  pays 
to  the  wife's  claim  to  separate  property  are  widely  different.'* 

Hence  it  is  our  opinion,  that  when,  in  this  State,  an  instrument  pur- 
porting to  pass  title  to  a  married  woman  indicates  on  its  face  an  inten- 
tion to  exclude  the  husband  as  a  grantee  or  devisee,  such  instrument 
should  be  construed  as  vesting  title  in  the  wife  in  her  separate  right, 
no  matter  what  form  of  words  are  used  to  express  such  intention. 

In  Martin  v.  Bell,  70  American  Decisions,  200,  the  language  of  the 
instrument,  "shall  in  no  case  be  subject  to  the  debt  of  the  husband," 
was  held  to  vest  the  property  in  the  separate  estate  of  the  wife,  because 
that  was  absolutely  necessary  to  protect  it  from  the  debts  of  the  hus- 
band. So  in  this  case,  the  language,  "to  dispose  of  said  land  in  any 
and  every  manner  she,  the  said  Mary,  may  think  proper,"  clearly  indi- 
cates a  purpose  on  the  part  of  the  grantors  to  place  the  property  beyond 
the  power  of  the  husband  to  dispose  of,  as  otherwise  would  have  been 
his  right;  and  the  only  manner  in  which  that  result  can  be  attained 
is  to  hold  that  the  deed  vests  the  property  in  the  separate  estate  of  Mrs. 
Hemphill. 

3.  Our  conclusions  upon  the  questions  just  discussed,  when  applied 
to  facts  conceded  in  their  brief,  show  that  the  appellants  have  no  ground 
to  complain  of  the  judgment,  though  it  be  conceded  that  Parthena,  and 
not  Mary,  was  the  lawful  wife  of  Eichard  Andrews;  because  appellees 
deraign  title  from  both  Eichard  and  Parthena — from  the  one  by  will, 
and  from  the  other  by  deed.  And  although  they  never  acquired  title 
to  all  the  land  in  controversy,  they  did  acquire,  from  the  two  sources 
referred  to,  more  than  was  awarded  to  them  by  the  decree,  as  will  here- 
after be  shown. 

It  requires  but  few  words  to  express  our  views  with  reference  to  the 

question  of  purchasers  in  good  faith.     That  question  is  based  upon  the 

proposition  that  the  deed  from  Micah  and  Eeddin  Andrews  to  Mrs. 

Hemphill,  in  so  far  as  the  face  of  the  instrument  was  concerned,  vested 

Vol.  30  CivU— 39. 
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the  property  in  the  community  estate  of  W.  A.  Hemphill  and  his  wife. 
But  as  we  hold  that  the  deed  referred  to  shows  on  its  face  that  the  prop- 
erty was  vested  in  the  separate  estate  of  Mrs.  Hemphill,  and  as  no  con- 
veyance from  her  was  produced,  the  claim  of  innocent  purchaser  is  with- 
out foundation. 

As  to  the  questions  of  partition  and  estoppel,  claiming  to  result  from 
the  fact  that  W.  A.  Hemphill  and  his  daughter,  Mrs.  Powell,  were  joint 
owners  of  the  land  in  controversy  and  another  tract  of  land,  and  that 
she  appropriated  the  latter  to  her  own  use  and  acquiesced  in  her  father's 
appropriation  of  the  land  in  controversy,  a  sufficient  answer  is  that  W. 
A.  Hemphill  never  owned  any  part  of  or  interest  in  the  land  in  con- 
troversy. Mrs.  Hemphill  died  in  1847,  and  at  that  time  the  Act  of 
January  28,  1840,  regulating  descent  and  distribution,  was  in  force, 
and  under  it,  when  a  child  survived,  the  surviving  parent  did  not  in- 
herit anything  from  the  deceased  husband  or  wife;  and  therefore  the 
transaction  referred  to  was  not  a  verbal  partition,  but  rather  a  verbal 
exchange  of  lands,  which  is  prohibited  by  the  statute  of  frauds. 

It  is  not  deemed  necessary  to  cite  authorities  in  support  of  the  propo- 
sition that  W.  A.  Hemphill  had  no  power  to  sell  his  wife's  separate 
property  to  pay  her  individual  debt,  or  for  any  other  purpose.  No  con- 
veyance not  signed  by  both  husband  and  wife  and  acknowledged  in  the 
manner  prescribed  by  statute  will  divest  a  married  woman  of  title  to 
real  estate  that  belongs  to  her  in  her  separate  right.  Berry  v.  Donley, 
26  Texas,  745 ;  Taylor  v.  Johnson,  60  Texas,  364. 

There  are  some  other  questions  in  appellants'  brief  which  we  deem 
it  unnecessary  to  consider  in  this  opinion.  They  have  all  been  carefully 
considered  in  consultation,  and  our  conclusion  is  that  appellants  are  not 
entitled  to  any  relief  in  this  court. 

However,  there  is  merit  in  some  of  the  cross-assignments  presented 
by  appellees,  because  they  are  entitled  to  recover  more  than  an  undi- 
vided half  interest  in  the  land  involved  in  the  appeal.  The  Richard 
Andrews  augmentation  grant,  of  which  the  land  in  controversy  is  a 
part,  is  denominated  in  the  grant  as  three-fourths  of  a  league;  and 
while  there  is  some  testimony  tending,  to  show  that  the  survey  over- 
holds,  the  evidence  is  not  such  as  to  authorize  us  to  find  definitely  the 
amount  of  such  excess.  Therefore,  we  dispose  of  the  case  upon  the 
theory  that  the  grant  contained  three-fourths  of  a  league,  which  in 
round  numbers  was  3320  acres.  By  the  grant  referred  to,  Richard  An- 
drews acquired  title  to  a  half  interest  in  the  survey,  or  1660  acres.  It 
is  conceded  by  both  sides  that  he  and  his  administrator  disposed  of  800 
acres,  which,  subtracted  from  1660,  leaves  860  acres  which  passed  by 
his  will  to  Mary  Andrews.  Three  hundred  of  the  800  acres  deducted 
from  Richard  Andrews'  share,  passed  by  gift  to  Micah  Andrews,  who 
thereafter  conveyed  the  entire  grant  to  Mrs.  Hemphill,  formerly  Mary 
Andrews.  So  by  that  deed  Mrs.  Hemphill  acquired  title  to  300  acres, 
which,  added  to  the  amount  obtained  under  the  will,  makes  1160  acres. 

Counsel  for  appellees  contend  that  the  deed  from  Parthena  Andrews 
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to  Micah  Andrews  conveyed  her  entire  interest  in  the  Richard  Andrews 
survey,  which  contention  we  do  not  sustain.  However,  appellants  con- 
cede in  their  brief  that  the  deed  referred  to  conveyed  an  undivided  half 
interest  in  2500  acres,  which  half  interest  would  be  1250,  and  the  lat- 
ter added  to  the  1160  acres  makes  2410  acres,  the  interest  which  Mrs. 
Hemphill  owned  in  the  entire  survey.  In  other  words,  at  the  time  of 
her  death,  Mrs.  Hemphill  owned  241-332  of  the  entire  grant,  and  her 
heirs,  who  are  the  appellees  here,  own  a  like  interest  in  the  land  in  con- 
troversy. 

But  as  the  parties  desire  partition,  and  the  decree  appealed  from  ap- 
points commissioners  for  that  purpose,  and  as  partition  ought  to  be 
made  in  the  court  below  and  not  in  this  court,  as  between  the  plaintiffs 
and  the  losing  defendants,  the  judgment  appealed  from  will  be  reversed 
with  instructions. 

It  is  therefore  ordered  that,  as  between  the  plaintiffs  and  the  defend- 
ants against  whom  the  plaintiffs  recovered  nothing,  the  judgment  ap- 
pealed from  is  affirmed.  As  between  the  plaintijBfs  and  the  other  de- 
fendants, the  judgment  is  reversed  and  the  cause  remanded  to  the  Dis- 
trict Court  with  instructions  to  render  judgment  for  the  plaintiffs  for 
241-332  of  the  land  in  controversy  between  them,  and  for  the  defend- 
ants for  91-332  thereof;  and  to  adjust  the  matter  of  improvements  and 
the  liability  of  warrantors  in  the  same  proportion.  The  costs  of  the 
appeal  will  be  taxed  against  appellants. 

Affirmed  in  part  and  reversed  in  fart, 

OPINION  ON  MOTION  FOB  REHEARING. 

After  due  consideration,  appellants^  motion  for  rehearing  will  be 
refused.  But  as  their  counsel  complain  because  in  our  original  opinion 
no  direct  reference  is  made  to  the  question  presented  by  appellants* 
fifth  assignment  of  error,  we  have  concluded  to  state  our  reasons  for 
not  sustaining  that  assignment ;  and  the  reasons  'Stated  are  equally  ap- 
plicable to  the  question  of  partition  presented  by  the  fourth  assign- 
ment, and  adverted  to  in  the  original  opinion.  The  fifth  assignment 
complains  of  the  refusal  of  the  trial  court  to  give  a  special  instruction 
requested  by  all  of  the  defendants  and  reading  as  follows : 

"If  you  believe  from  the  evidence  submitted  to  you  that  W.  A.  Hemp- 
hill sold  the  land  in  controversy  with  covenants  of  general  warranty; 
and  if  you  believe  from  the  evidence  that  W.  A.  Hemphill  is  dead; 
and  if  you  believe  that  said  W.  A.  Hemphill  owned  an  interest  in  the 
said  J.  G.  Welschmeyer  league  in  Bastrop  County,  Texas;  and  if  ycu 
believe  that  the  plaintiff,  Mrs.  Lavinia  Powell,  was  heir  at  law  of  said 
W.  A.  Hemphill  and  that"  he  died  without  a  will,  and  if  you  believe 
from  the  evidence  that  Mrs.  Powell  inherited  the  interest  of  said  Hemp- 
hill in  the  Welschmeyer  league;  and  if  you  believe  that  the  interest 
of  said  Hemphill  in  the  said  J.  G.  Welschmeyer  league  was  equal  in 
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value  to  the  interest  of  the  plaintiffs  in  the  land  in  controversy,  then 
I  charge  you  to  find  a  verdict  for  the  defendants." 
This  instruction  was  properly  refused  for  three  reasons : 

1.  Whether  or  not  W.  A.  Hemphill  had  sold  the  land  in  controversy 
with  covenants  of  general  warranty,  and  whether  or  not  he  ever  owned 
an  interest  in  the  Welschmeyer  league,  were  questions  of  law  only, 
arising  upon  undisputed  facts,  and  such  questions  of  law  should  not 
have  been  submitted  to  the  jury  for  them  to  decide. 

2.  Some  of  the  defendants  had  limited  their  defense  on  the  ground 
referred  to  in  the  special  charge  by  averments  in  their  answer  to  the 
effect  that  W.  A.  Hemphill  was  entitled  to  one-third  interest  in  the 
Welschmeyer  land  by  virtue  of  his  being  the  surviving  husband  of  Mrs. 
Hemphill;  and,  as  held  in  our  original  opinion,  as  Mrs.  Hemphill  left 
a  surviving  child,  W.  A.  Hemphill,  her  husband,  inherited  nothing  from 
her ;  and  therefore  the  title  asserted  by  the  defendants  referred  to  utterly 
failed;  and,  whatever  may  have  been  the  rights  of  other  defendants, 
the  defendants  who  filed  the  special  plea  referred  to  were  not  entitled 
to  have  the  issue  referred  to  submitted  to  the  jury,  and  as  the  refused 
instruction  embraced  all  of  the  defendants,  it  was  properly  refused. 

3.  Aside  from  the  form  of  the  requested  charge,  and  from  any 
question  of  pleading,  we  hold  that  the  testimony  did  not  call  for  any 
charge  on  the  subject  referred  to,  because,  in  our  opinion,  W.  A.  Hemp- 
hill never  owned  any  interest  in  the  Welschmeyer  land.  The  facts 
bearing  on  that  question  are  as  follows : 

In  1837  Mary  Andrews,  the  plaintiffs'  ancestor,  married  J.  G. 
Welschmeyer,  who  died  in  1839.  About  1841  his  surviving  wife  mar- 
ried W.  A.  Hemphill,  and  in  1847  Mrs.  Hemphill  died,  leaving  as  sole 
heir  her  daughter  Lavinia,  who  afterwards  married  G.  W.  Powell,  and 
instituted  this  suit  to  recover  the  land  in  controversy.  May  11,  1846, 
the  Legislature  of  Texas  passed  a  joint  resolution  for  the  relief  of  the 
heirs  of  John  G.  Welschmeyer,  which  reads  as  follows: 

"Whereas,  the  board  of  land  commissioners  for  the  county  of  Har- 
risburg,  having  issued  to  John  G.  Welschmeyer  his  headright  certificate 
for  one  league  and  labor  of  land;  and  whereas,  the  board  of  traveling 
commissioners  having  rejected  the  same  upon  the  ground  that  the 
former  husband  of  the  wife  of  the  said  John  G.  Welschmeyer  having 
drawn  the  same  quantity  of  land;  and  whereas,  the  Constitution  of  the 
Republic  of  Texas  plainly  and  expressly  declares  that  every  head  of 
the  family  shall  be  entitled  to  one  league  and  one  labor  of  land,  and 
that  said  John  G.  Welschmeyer,  by  virtue  of  his  marriage,  is,  in  the 
language  of  the  Constitution,  the  head  of  a  family,  and  in  order  to 
protect  and  secure  to  the  heirs  their  constitutional  rights,  therefore: 

"Sec.  1.  Be  it  resolved  by  the  Legislature  of  the  State  of  Texas, 
that  the  Commissioner  of  the  General  Land  Office  be,  and  he  is  hereby 
authorized  and  required  to  issue  to  the  heirs  of  John  G.  Welschmeyer 
the  headright  certificate  of  the  said  Welschmeyer  for  one  league  and 
labor  of  land. 
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^*Sec.  2.  Be  it  further  resolved,  that  this  resolution  take  effect  from 
and  after  its  passage/* 

The  certificate  referred  to  was  issued  May  11,  1846,  and  was  after- 
wards located  on  the  land  referred  to  in  the  special  charge  under  con- 
sideration as  the  J.  G.  Welschmeyer  league.  There  was  also  testimony 
showing  that  the  Welschmeyer  land  was  superior  to  the  land  in  con- 
troversy; and  that  Mrs.  Powell,  with  the  acquiescence  of  her  father 
W.  A.  Hemphill,  had  appropriated  all  of  it  to  her  use;  and  W.  A. 
Hemphill  had  sold  the  land  in  controversy  by  general  warranty  deed, 
and  neither  Mrs.  Powell,  her  husband,  nor  any  of  the  plaintiffs  had 
ever  asserted  title  thereto  or  paid  taxes  thereon  until  this  suit  was 
filed  in  March,  1901. 

Counsel  for  appellants  contend  that  the  land  certificate  issued  by 
authority  of  the  joint  resolution  of  the  Legislature  was  personal  prop- 
erty ;  that  Mrs.  Hemphill,  by  reason  of  her  former  marriage  to  Welsch- 
meyer, was  entitled  to  one-half  thereof,  and  that  under  the  fourth  sec- 
tion of  the  act  of  the  Congress  of  Texas,  of  date  January  29,  1840, 
adopting  the  common  law  of  England,  Mrs.  Hemphill's  interest  in  the 
certificate  became  community  property  between  herself  and  W.  A. 
Hemphill,  who  was  then  her  husband.  The  section  referred  to  de- 
clares that  all  property  which  the  husband  or  wife  may  bring  into  the 
marriage,  except  land  and  slaves  and  the  wife's  paraphernalia,  and  all 
property  acquired  during  the  marriage,  except  paraphernalia  and  such 
land  and  slaves  or  their  increase  as  may  be  acquired  by  either  party 
by  gift,  devise,  or  descent,  shall  be  the  common  property  of  the  hus- 
band and  wife.    However,  the  third  section  of  the  act  reads  as  follows: 

*'3.  That  neither  the  lands  nor  slaves  which  the  wife  may  own,  or 
to  which  she  may  have  any  right,  title  or  claim  at  the  time  of  her  mar- 
riage, nor  the  lands  nor  the  slaves  to  which  she  may  acquire,  during 
the  coverture,  any  right,  title  or  claim  by  gift,  devise  or  descent,  nor 
the  increase  of  such  slaves  in  each  case,  nor  the  paraphernalia  as  de- 
fined at  common  law,  which  the  wife  may  have  at  the  time  of  the  mar- 
riage, or  which  she  may  acquire  during  the  coverture,  as  aforesaid,  shall, 
by  virtue  of  the  marriage,  become  the  property  of  the  husband,  but  shall 
remain  the  separate  property  of  the  wife." 

Sections  3  and  4  must  be  construed  together,  and  it  is  quite  apparent 
that  the  former  operates  as  a  limitation  upon  the  latter,  and  excludes 
therefrom  all  lands  and  slaves  to  which  the  wife  had  any  right,  title 
or  claim  before  coverture,  or  to  which  she  acquires  any  such  right  dur- 
ing coverture,  by  gift,  devise  or  descent.  Counsel  for  appellants,  on 
page  23  of  their  brief,  concede  that  Mrs.  Hemphill  was  not  an  heir  of 
J.  G.  Welschmeyer;  and  if  that  statement  be  correct,  and  we  are  to 
look  alone  to  the  granting  clause  of  the  joint  resolution  of  the  Legisla- 
ture, and  the  certificate  and  patent  issued  thereunder,  granting  the  land 
to  the  heirs  of  John  G.  Welschmeyer,  it  would  seem  that  Mrs.  Hemp- 
hill never  owned  any  interest  in  the  Welschmeyer  land.     But  if  it  be 
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conceded  that  she  did,  and  that  the  certificate  by  virtue  of  which  the 
land  was  acquired  was  personal  property,  it  does  not  follow  that  her 
interest  was  community  property  between  her  and  Hemphill,  merely 
because  she  was  married  to  him  at  the  time  the  certificate  was  issued. 

In  Welder  v.  Lambert,  91  Texas,  510,  it  was  held  that  although,  un- 
der our  statute  and  under  the  Spanish  law,  the  presumption  of  com- 
munity property  arises  from  the  naked  fact  that  it  was  acquired  during 
the  marriage;  yet  when,  upon  an  exhibition  of  the  whole  title,  it  ap- 
pears that  its  origin  preceded  the  marriage,  that  presumption  no  longer 
prevails,  and  the  property  should  be  held  to  belong  to  the  separate  estate 
of  the  spouse  to  whom  it  is  granted,  although  no  other  right  than  an 
equitable  claim  existed  at  the  time  of  the  marriage.  The  doctrine 
taught  by  that  case  is  applicable  to  this.  By  reason  of  his  compliance 
with  the  law  regulating  such  matters,  Welschmeyer  was  entitled  to 
obtain  from  the  government  a  league  and  labor  of  land.  That  was  a 
claim  to  land.  It  had  been  approved  by  one  board  and  rejected  by 
another,  when  appeal  was  made  to  the  Legislature,  and  that  body  rec- 
ognized the  claim  as  just  and  provided  for  its  satisfaction  by  directing 
the  issuance  of  a  certificate  for  a  league  and  labor  of  land.  But  the 
claim  existed  before  that  certificate  was  issued;  and  being  a  claim  for 
land,  Mrs.  Hemphill's  interest  therein  was  controlled  by  the  third  sec- 
tion of  the  statute,  and  was  her  separate  property.  Hence  we  hold  that 
whatever  interest  Mrs.  Hemphill  had  in  the  Welschmeyer  land  was  her 
separate  property,  and  that  W.  A.  Hemphill  never  at  any  time  owned 
any  interest  whatever  in  the  land. 

Motion  ovemded. 

Opinion  delivered  January  21,  1903. 

Writ  of  error  refused. 
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John  K.  Donnan  v.  Jay  E.  Adams. 

Decided  December  10,  1902. 

l.-^Priiidpal  and  Agent— Power  to  Sell  Land. 

Where  the  owner  of  land  save  to  an  agent  a  written  memorandum  descrip- 
tion thereof,  with  statement  of  the  price,  accompanied  with  verbal  instructions 
to  sell  the  land,  this  was  not  sufficient  to  empower  the  agent  to  bind  the  owner 
by  a  written  contract  of  sale. 

8.— Same— Revocation  of  Power. 

A  sale  of  the  land  by  the  owner  himself  constitutes  a  revocation  of  the  spe- 
cial power  to  sell  so  given  the  agent. 

8. — Same— Recording  as  Notice  of  Revocation. 

Under  the  statute  providing  that  the  record  of  a  deed  shall  be  notice  to  all 
persons  of  its  existence,  the  registry  of  a  deed  executed  by  the  owner  of  land  is 
notice  to  a  special  agent  and  all  persons  dealing  with  him  of  the  revocation  of 
the  agent's  authority  to  sell  the  land. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  S.  J.  Brooks. 

Lewis  Maverick  and  R.  B.  Minor,  for  appellant. 

J,  A.  Buckler,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellant  to 
recover  of  appellee  damages  in  the  sum  of  $4800,  alleged  to  have  accrued 
by  reason  of  the  sale  by  appellee  of  certain  land  which  he  had  author- 
ized an  agent  to  sell,  and  which  the  latter  had  sold  to  appellant,  the 
land  in  the  meantime  having  been  sold  by  appellee  to  a  third  person. 
The  trial  was  by  the  couri;  and  resulted  in  a  judgment  for  appellee. 
We  adopt  the  findings  of  fact  of  the  district  judge : 

"1.  About  February  20,  1901,  the  defendant,  J.  E.  Adams,  in- 
formed D.  H.  Walsh  that  he  had  a  tract  of  land,  320  acres,  in  E.  W. 
Wallace  survey  in  Hardin  Coimty,  that  he  desired  to  sell,  and  gave  him 
a  pencil  memorandum  of  which  the  following  is  a  copy :  TJndivided  half 
of  E.  W.  Wallace  survey  of  640  acres  west  of  Olive,  $3.  Other  half 
owned  by  Olive  Sternberg  &  Co.,  of  Olive.     (Signed)     J.  E.  Adams.' 

"At  the  same  time  he  requested  Walsh  to  sell  the  land  at  $3  per  acre, 
and  stated  that  he  hoped  he  (Walsh)  could  make  a  sale  of  it,  as  he 
had  done  considerable  business  for  him  (Adams),  for  which  he  had 
received  no  pay,  and  he  would  like  for  Walsh  to  make  the  commission. 

*^2.  Walsh  at  this  time  was  the  agent  for  Adams  in  renting  and 
looking  after  a  house  in  Austin,  but  was  handling  no  other  lands  for 
him,  though  some  years  before  this  date  he  had  tried  to  sell  another 
tract  belonging  to  Adams. 

"3.  On  April  12,  1901,  Walsh  wrote  to  Adams  and  asked  if  the 
price  of  the  Hardin  County  land  was  still  $3  an  acre,  and  on  April  13, 
1901,  Adams  wrote  to  Walsh  on  other  business,  but  added  a  postscript 
to  the  card  as  follows :    *320  Hardin  Co.  land  now  $5  per  acre.* 
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"4.  On  April  19,  1901,  the  defendant  Adams  sold  the  tract  of  land 
in  question  to  Jefferson  Donovan  for  $1920,  and  the  deed  therefor  was 
duly  filed  for  record  in  Hardin  County  on  the  22d  day  of  April,  1901. 

"5.  On  April  24,  1901,  D.  H.  Walsh  sold  the  land  to  plaintiff,  John 
K.  Donnan,  and  entered  into  the  written  contract,  a  copy  of  which  is 
attached  to  plaintiff's  petition,  and  at  the  same  time  the  said  Donnan 
gave  said  Walsh  $100  as  forfeit  money  under  said  contract,  which  was 
returned  to  him  after  Adams  refused  to  carry  out  the  contract. 

"6.  The  plaintiff,  John  K.  Donnan,  was  willing  and  able  to  carry 
out  said  contract,  and  continually  insisted  on  compliance  therewith  by 
Adams. 

"7.  Walsh  notified  Adams,  on  the  date  of  the  contract,  of  the  sale 
he  had  made  with  Donnan,  and  Adams  immediately  advised  Walsh  and 
Donnan  that  he  had  sold  the  land  and  that  Walsh  had  no  power  to 
make  the  contract,  and  declined  to  carry  out  the  same;  and  thereafter 
Donnan  brought  this  suit. 

"8.  The  market  value  of  land  at  any  time  between  the  24th  day  of 
April,  and  the  15th  day  of  June,  1901,  was  $10  per  acre. 

"9.  The  market  value  at  the  date  of  this  trial  was  not  over  $5  per 
acre. 

"10.  There  was  no  actual  notice  to  either  Walsh  or  Donnan  of  any 
termination  of  Walsh's  authority  to  sell,  nor  that  Adams  had  sold  the 
land  himself." 

The  proposition  of  law  propounded  by  appellant  under  the  first  as- 
signment of  error  is  that  the  authority  given  by  appellee  to  Walsh  to  sejl 
the  land  carried  with  it  the  power  and  authority  to  consummate  the  sale 
by  a  written  memorandum  or  contract  of  sale.  The  proposition  presents 
a  subject  which  has  been  the  prolific  source  of  many  decisions  in  the 
different  courts  of  the  Union.  In  Texas  the  question  has  never  been 
fully  considered  by  the  Supreme  Court,  and  no  satisfactory  decision  has 
therefore  been  rendered  by  that  court.  We  will  briefly  review  the  Texas 
cases  cited  by  appellant. 

In  the  case  of  Fisher  v.  Bowser,  41  Texas,  222,  suit  was  instituted 
to  compel  specific  performance  upon  the  part  of  the  owner  of  land,  the 
claim  being  based  upon  a  contract  of  sale  signed  by  an  agent.*  The 
opinion  is  very  meager  and  unsatisfactory,  and  it  does  not  appear  what 
the  terms  of  the  instrument  creating  the  agency  contained. 

In  the  cases  of  Rogers  v.  Bass,  46  Texas,  505,  Harrell  v.  Zimpleman, 
G6  Texas,  292,  and  De  Cordova  v.  Bohn,  74  Texas,  643,  the  question 
does  not  arise.  In  Wynne  v.  Parke,  89  Texas,  413,  the  agent  had  a 
written  power  of  attorney  which  authorized  him  to  dispose  of  real  estate, 
and  gave  him  full  power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary  to  be  done  in  and  about 
the  premises,  as  fully  to  all  intents  and  purposes  as  one  might  or  could 
do  if  personally  present.  The  court  held  that  it  gave  authority  to  the 
agent  to  execute  a  deed  to  the  land,  and  we  think  the  language  compre- 
hensive enough  to  fully  sustain  the  decision.     In  Texas  Loan  Agency 
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V.  Miller,  94  Texas,  464,  the  power  of  attorney  gave  the  authority  as 
follows:  ^Tor  me  and  in  my  name  to  buy  and  sell  lands,  goods  and 
chattels,  to  receipt  for  me  and  in  my  name,  and  to  transact  all  the 
business  necessary  in  the  transaction  of  my  affairs.  And  I,  Jane  Beau- 
champ,  do  hereby  empower  the  said  Charles  as  my  attorney  in  fact  to 
sign  my  name  as  my  attorney,  and  I  do  further  bind  and  confirm  all 
the  acts  of  said  Charles  as  may  be  necessary  and  legal  as  my  attorney 
in  fact,  hereby  acknowledging  every  act  or  acts  of  said  Charles  as  my 
attorney  in  fact  as  binding  on  me  as  if  the  same  were  done  by  me  per- 
sonally, hereby  binding  my  heirs,  executors,  administrators,  or  assigns 
to  regard  the  act  or  acts  of  said  Charles  as  my  attorney  in  fact  as  bind- 
ing as  if  executed  by  me,  Jane  Beauchamp,  in  my  proper  person."  No 
one  questioned  the  authority  conferred  on  the  agent  to  sell,  the  only 
contention  being  that  the  agent  could  only  sell  lands  which  he  had 
bought,  or  in  other  words,  that  land  owned  by  the  maker  of  the  instru- 
ment when  it  was  executed  was  not  affected  by  the  power  conferred  on 
the  agent. 

This  court  did  not  discuss  the  question  at  issue  in  the  case  of  Tynan 
V.  Dullnig,  25  Southwestern  Reporter,  465,  the  only  matter  considered 
being  that  of  subagency. 

From  our  investigation  of  the  subject  we  arrive  at  the  conclusion  that 
the  extent  of  the  authority  conferred  by  a  memorandum  in  writing 
merely  empowering  an  agent  to  sell,  must  be  determined  by  the  cir- 
cumstances under  which  the  power  is  given,  the  person  to  whom  it  is 
given,  and  all  facts  surrounding  the  parties  at  the  time  of  the  execution 
of  the  writing.  If  the  language  of  the  writing  or  the  circumstances 
surrounding  the  parties  indicate  that  it  was  intended  to  confer  the 
power  on  the  agent  to  enter  into  contracts  of  sale  and  bind  his  principal 
by  written  contract,  then  the  naked  power  to  find  a  purchaser  will  con- 
fer no  such  authority  on  the  agent.  This  position  is  well  settled  by 
decisions  of  a  number  of  States.  In  the  case  of  Carstens  v.  McReavy 
(Wash.),  25  Pacific  Reporter,  471,  the  agent  had  been  authorized,  by 
writing,  to  sell  certain  real  etsate.  The  agent  sold  the  property  and 
executed  a  contract  for  its  sale,  which  was  repudiated  by  the  owner,  his 
contention  being  that  the  agent  had  no  authority  to  execute  the  con- 
tract. The  court  said :  "The  statute  of  frauds  may  be  satisfied  by  the 
execution  of  a  contract  for  the  sale  of  lands  by  the  hand  of  another 
person  than  the  party  to  be  charged,  if  that  person  be  thereunto  law- 
fully authorized,  and  it  is  well  settled  that  such  third  person  may  be 
thus  lawfully  authorized,  orally,  by  written  direction  not  under  seal, 
and  even  by  a  course  of  conduct  amounting  to  an  estoppel.  It  there- 
fore only  remains  to  determine  whether  the  ordinary  real  estate  agent 
or  broker,  authorized  to  sell  land,  is  thereby  empowered  to  enter  into  a 
contract  binding  upon  his  principal,  in  an  action  for  specific  perform- 
ance. A  real  estate  agent  is  a  person  who  is,  generally  speaking,  en- 
gaged in  the  business  of  procuring  purchases  or  sales  of  lands  for  third 
persons,  upon  a  commission    contingent    upon    success.     He  owes  no 
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'  afl&rmative  duty  to  his  client,  is  not  liable  to  him  for  negligence  or 
failure,  and  may  recede  from  his  employment  at  will,  without  notice. 
On  the  other  hand,  courts  almost  unanimously  unite  in  holding  that  in 
case  of  an  ordinary  employment  to  sell,  when  he  has  procured  a  party 
able  and  willing  to  buy  upon  the  terms  demanded  by  his  principal,  and 
has  notified  him  of  the  purchaser's  readiness  to  buy,  the  agenf  s  work  is 
ended,  and  he  is  entitled  to  his  commission.  It  is  not  his  duty  to  pro- 
cure a  contract,  or  to  make  one,  and  he  is  not  in  default  if  he  fails  to 
do  either.  Therefore,  to  our  minds,  it  seems  clear  that,  ordinarily,  it 
is  not  within  the  contemplation  of  the  owner  and  agent,  where  property 
of  this  character  is  placed  in  the  hands  of  the  latter  for  sale,  that  he 
shall,  witiiout  consultation  with  his  client,  execute  a  contract.  We  are 
aware  that  courts  have  held  to  this  extent,  basing  their  decisions  upon 
a  distinction  between  an  authority  to  sell  and  an  authority  to  find  a 
purchaser,  and  upon  the  well  known  rule  that  an  authority  to  an  agent 
to  do  a  thing  is  presumed  to  include  all  the  necessary  and  usual  means 
of  executing  it  with  effect.  But  such  holdings  do  not  commend  them- 
selves to  our  judgment,  and  as  this  is  a  new  question  in  this  State,  and 
we  are  satisfied  that  it  is  not  the  general  practice  of  agents  to  make  such 
contracts,  we  do  not  hesitate  to  dissent  from  the  decisions  above  men- 
tioned, especially  as  there  is  no  lack  of  authority  for  the  position  we 
take."  ' 

In  the  case  of  McCuUoch  v.  Hitchcock,  42  Atlantic  Reporter,  81,  an 
agent  had  been  authorized  to  sell  land,  and  the  agent  executed  in  the 
name  of  the  writer  of  the  letter  a  contract  of  sale.  Passing  on  the  au- 
thority to  execute  such  contract  the  Supreme  Court  of  Connecticut 
said:  "Anderson  and  Mead  had  no  authority  to  make  a  written  con- 
tract binding  on  the  defendant  to  convey  the  land  in  question,  unless  it 
can  be  found  in  the  letter  of  November  23,  1896.  That  letter  does  not, 
in  terms,  purport  to  give  any  such  authority.  The  contention  of  the 
plaintiff  is  that  such  authority  is  implied  from  the  request  in  the  letter 
to  find  a  purchaser ;  that  it  is  a  custom  of  the  real  estate  business  that  a 
broker  authorized  to  find  a  purchaser  for  lands  may  sign  a  binding  con- 
tract for  the  sale  of  that  land.  We  do  not  understand  any  such  custom 
to  exist  in  this  State.  A  custom  can  exist  only  as  a  matter  of  fact. 
Smith  V.  Phipps,  65  Conn.,  307,  32  Atl.  Rep.,  367.  There  is  no  find- 
ing that  any  such  custom  prevails  in  Connecticut,  and  there  is  no  case 
cited  which  recognizes  any  such  rule.  A  real  estate  broker  or  agent 
is  one  who  negotiates  the  sales  of  real  property.  His  business,  generally 
speaking,  is  only  to  find  a  purchaser  who  is  willing  to  buy  the  land  upon 
the  terms  fixed  by  the  owner.  He  has  no  authority  to  bind  the  principal 
by  signing  a  contract  of  sale.  A  sale  of  real  estate  involves  the  adjust- 
ment of  many  matters  besides  the  fixing  of  the  price.  The  delivery  of 
the  possession  has  to  be  settled;  generally  the  title  has  to  be  examined; 
and  the  conveyance,  with  its  covenants,  is  to  be  agreed  upon  and  exe- 
cuted by  the  owner.  All  of  these  things  require  conferences,  and  time 
for  completion.     These  are  for  the  determination  of  the  owner,  and  do 
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not  pertain  to  the  duties,  and  are  not  within  the  authority,  of  a  real 
estate  agent.  For  these  obvious  reasons,  and  others  which  might  be 
suggested,  it  is  a  wise  provision  of  the  law  which  withholds  from  such 
an  agent,  as  we  think  it  does,  any  implied  authority  to  sign  a  contract 
of  sale  in  behalf  of  his  principal.  Coleman  v.  Garrigues,  18  Barb.,  60 ; 
Roach  V.  Coe,  1  E.  D.  Smith,  175;  Lindley  v.  Keim,  54  N.  J.  Eq.,  418- 
423,  34  Atl.  Bep.,  1073;  Duffy  v.  Hobson,  40  Cal.,  240;  4  Am.  and 
Eng.  Enc.  of  Law,  2  ed.,  964,  note;  3  Waite,  Act.  and  Def.,  286,  287; 
Halsey  v.  Monteiro,  92  Va.,  581,  24  S.  E.  Rep.,  258;  Armstrong  v. 
Lowe,  76  Cal.,  616,  18  Pac.  Rep.,  758." 

In  the  case  of  O'Reilly  v.  Keim,  34  Atlantic  Reporter,  1073,  the 
question  under  consideration  was  ably  discussed  by  the  Court  of  Errors 
and  Appeals  of  New  Jersey,  which  is  the  court  of  last  resort  in  that 
State.  The  following  rule  formulated  by  the  chancery  court  in  the 
same  case,  30  Atlantic  Reporter,  1063,  was  adopted:  "The  mere  em- 
ployment of  an  ordinary  real  estate  broker  to  effect  a  sale  of  a  parcel 
of  land,  even  though  the  price  and  terms  be  prescribed,  does  not  amount 
to  giving  present  authority  to  such  broker  to  conclude  a  binding  con- 
tract for  the  same.  Moreover,  such  authority  is  not  usually  to  be 
inferred  from  the  use  by  the  principal  and  broker  in  that  connection 
of  the  terms  'for  sale'  or  %  eeir  and  the  like."  The  court  proceeds: 
"It  follows  that  he  who  seeks  to  establish  the  authority  of  an  agent  to 
bind  his  principal  to  the  sale  and  conveyance  of  lands  by  proof  of  cir- 
cumstances from  which  it  may  be  inferred  that  such  authority  was 
granted,  will  not  be  successful  if  the  circumstances  proved  merely 
justify  the  inference  that  the  principal  had  placed  his  lands  in  the 
hands  of  the  agent  as  an  ordinary  real  estate  broker.  To  establish  the 
grant  of  the  greater  authority,  the  circumstances  must  show  more  than 
the  grant  of  the  restricted  authority."  The  evidence  was  voluminous 
in  that  case,  but  the  court  held  that  it  was  insuflBcient  to  show  a  greater 
authority  than  that  of  procuring  a  purchaser  for  the  land. 

We  think  the  correct  doctrine  has  been  promulgated  in  the  New  Jer- 
sey case,  and  that  the  mere  fact  of  a  land  agent  or  broker  having  au- 
thority in  writing  to  sell  real  estate  is  not  sufficient  to  enlarge  the  au- 
thority granted  by  the  strict  terms  of  the  writing  so  as  to  confer 
the  power  of  contracting  in  writing  in  the  name  of  the  principal  for  the 
sale  of  the  land.  In  other  words,  the  burden  was  on  appellant  to  estab- 
lish that  the  power  to  sell  granted  to  Walsh  carried  with  it  the  author- 
ity to  bind  his  principal  by  a  contract  of  sale  in  writing. 

It  will  not  be  practicable  to  review  at  length  the  cases  cited  by  ap- 
pellant, but  those  that  are  accessible  do  not  fully  sustain  the  position 
taken. 

In  the  case  of  Valentine  v.  Piper,  39  Massachusetts,  85,  the  agent  was 
not  only  authorized  by  the  principal,  who  lived  in  England,  to  sell  the 
land  at  private  sale  or  by  auction,  but  to  collect  and  dispose  of  the  pro- 
ceeds. It  was  held  by  the  court  that  the  tenor  of  the  instrument  was 
such  as  to  confer  the  power  of  ^ale,  but  said  further :     "Should  it  ap- 
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pear,  either  from  the  restricted  words  used,  or  from  the  tenor  of  the 
whole  instrument,  that  such  was  the  intent,  it  ought  to  be  construed  as 
conferring  such  a  restricted  power  only/' 

In  the  case  of  Lyon  v.  Pollock,  99  United  States,  668,  the  letter  con- 
veying the  authority  to  sell  was  written  while  the  principal  was  absent 
from  Texas,  and  afraid  to  come  back  to  it,  and  the  language  was,  *T 
wish  you  to  manage  my  property  as  you  would  your  own.  If  a  good 
opportunity  offers  to  sell  everything  I  have,  I  would  be  glad  to  sell/' 
It  was  held  that  the  fact  that  the  principal  was  a  fugitive  and  at  a  place 
where  communication  with  the  agent  was  infrequent  and  uncertain,  and 
the  fact  that  the  letter  had  been  construed  by  the  principal  to  give  the 
power  to  sell  and  that  he  acquiesced  in  its  sale,  sufficiently  established 
the  intention  to  give  the  authority  to  make  the  deed. 

In  all  of  the  cases  cited  by  appellant  that  have  come  under  our  no- 
tice, it  is  held  that  when  a  mere  power  to  sell  is  given  the  intent  of 
the  parties  is  ascertainable  by  consideration  of  the  facts  surrounding 
each  case,  and  in  none  except  New  York  and  Illinois  has  it  been  broadly 
held  that  the  power  to  sell  carries  with  it  the  power  to  make  a  deed, 
and  the  doctrine  seems  to  have  been  so  obnoxious  in  those  States  that 
the  Legislatures  upset  it  by  direct  legislation. 

In  the  case  of  Fischer  v.  Bowser,  above  cited,  the  Supreme  Court  of 
Texas  said :  ^'In  such  cases  also  there  may  often  be  a  question  of  fact 
arising  out  of  the  terms  of  the  authority  given,  or  from  the  nature  of 
the  business  followed  by  the  agent,  as  to  the  extent  of  the  authority 
given  to  the  agent,  and  as  to  how  it  is  to  be  executed  or  performed. 
For  if  a  person  .be  appointed  only  to  make  a  negotiation  for  a  contract 
of  sale,  or  to  seek  a  purchaser,  as  is  sometimes  the  case  with  land  brok- 
ers, that  would  not  embrace  authority  to  such  agent  to  execute  a  written 
contract  of  sale  for  his  principal." 

The  clfear  deduction  from  the  authorities  cited,  as  well  as  others,  is 
that  when  the  authority  to  bind  the  principal  by  writing  as  to  land  is 
not  given  in  terms  in  the  instrument  giving  the  power  of  sale,  or  is  not 
to  be  clearly  deduced  therefrom,  the  matter  becomes  a  question  of  fact 
to  be  determined  by  the  custom  prevailing  in  dealing  with  such  agents, 
by  the  course  of  dealing  between  the  parties,  and  any  other  circumstance 
throwing  light  on  the  transaction. 

The  case  of  Hunter  v.  Eastham,  67  Southwestern  Reporter,  1080, 
decided  by  the  Court  of  Civil  Appeals  of  the  First  District,  goes  far- 
ther perhaps  in  sustaining  the  right  of  an  agent,  under  a  mere  power 
to  sell,  to  bind  the  principal  in  writing,  than  any  Texas  case.  The 
instrument  in  that  case  was  as  follows:  "Know  all  men  by  these  pres-' 
ents  that  we,  Beverly  and  Caroline  Hunter,  do  hereby  empower  Robert 
Hunter  to  sell  all  our  land  which  is  situated  in  the  CQunty  of  Walker 
and  State  of  Texas,  known  as  the  Silas  Morgan  place,  and  containing 
200  acres  more  or  less."  It  was  held  that  it  was  clear  from  the  provi- 
sions of  the  instrument  that  it  was  the  intent  of  the  makers  of  the  in- 
strument to  confer  the  power  on  the  agent  of  executing  a  deed  for  the 
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principals.  The  Texas  cases  cited  are  Cooper  v.  Homer,  62  Texas, 
356,  and  Wynne  v.  Parke  herein  reviewed.  Neither  of  the  cases  sus- 
tain the  decision.  The  facts  of  the  case,  however,  justified  the  result 
reached  by  the  court. 

We  now  reach  an  application  of  the  facts  of  this  case  to  the  prin- 
ciples hereinbefore  stated.  Appellant,  in  order  to  show  authority  in  the 
agent,  introduced  the  written  authorization  copied  in  the  findings  of 
fact,  and  nothing  more,  and  as  the  burden  was  on  him  to  establish  the 
authority,  it  would  seem  from  the  authorities  cited  that  he  had  failed 
in  his  case,  and  that  the  court  was  justified  in  finding  that  the  agent 
did  not  have  authority  to  bind  his  principal  in  making  the  contract  of 
sale.  The  couri;  in  addition  held  that  imder  the  facts  appellant  had 
constructive  notice  of  the  revocation  of  the  agency  by  the  principal,  and 
if  the  latter  ruling  be  correct,  an  ajBBrmance  must  follow,  no  matter  if 
the  holding  as  to  the  want  of  authority  of  the  agent  was  incorrect. 

Five  days  before  the  contract  of  sale  was  made  between  appellant  and 
Walsh,  appellee  had  sold  the  land  to  another  party,  and  two  days  before 
the  date  of  such  contract  the  deed  of  conveyance  executed  by  appellee 
had  been  recorded  in  the  county  in  which  the  land  is  situated.  The 
trial  court  held  that  the  agency  given  Walsh  was  a  special  one,  and  that 
the  sale  by  the  principal  was  a  revocation  of  it  regardless  of  notice  to 
the  agent  or  appellant. 

It  is  the  rule  that  notice  must  be  given  to  an  agent  of  the  revocation 
of  his  authority,  whether  the  same  be  general  or  special.  Mechem, 
Agency,  sec.  226.  This  question  can  be  of  no  importance  in  this  case, 
however,  for  the  reason  that  the  agent  is  not  complaining  of  any  lack 
of  notice,  and  that  is  a  matter  personal  to  him. 

That  there  was  a  revocation  of  the  agency,  whether  it  was  general  or 
special,  is  implied  from  the  disposition  of  the  subject  matter  on  which 
the  agency  was  to  operate  by  a  sale  of  the  land  by  the  principal,  and 
while  as  between  the  principal  and  agent  the  latter  might  be  entitled 
to  notice,  it  is  stated  by  Mechem,  section  225,  that  it  is  the  general  rule 
that  no  notice  is  required  to  be  given  to  third  persons  of  the  revocation 
of  the  authority  of  a  special  agent.  Under  the  definitions  given  of  gen- 
eral and  special  agents  there  can  be  no  doubt  that  Walsh  was  a  special 
agent.  He  was  authorized  to  perform  a  single  act,  the  sale  of  a  par- 
ticular tract  of  land  for  a  specific  price,  and  had  no  attributes  or  pow- 
ers conferred  upon  him  except  those  which  were  inseparably  connected 
with  the  offices  to  be  performed  by  him.     Mechem,  Agency,  sec.  283. 

But  leaving  the  question  of  the  distinction  between  a  general  and 
special  agent,  and  admitting  that  notice  of  the  revocation  of  the  agency 
should  have  been  given  to  appellant  in  order  to  prevent  a  recovery,  we 
then  take  up  the  consideration  of  the  question  of  notice. 

It  is  provided  in  article  4652,  Revised  Statutes:  **The  record  of 
any  grant,  deed,  or  instrument  of  writing  authorized  or  required  to  be 
recorded,  which  shall  have  been  duly  proven  up  or  acknowledged  for 
record  and  duly  recorded  in  the  proper  county,  shall  be  taken  and  held 


622  30  Texas  Civil  Appeals  Reports. 

as  notice  to  all  persons  of  the  existence  of  such  grant,  deed,  or  instru- 
ment. It  is  clear,  therefore,  that  at  the  time  that  Walsh  and  appellant 
entered  into  the  contract  on  which  this  suit  is  based,  each  of  them  had 
statutory  notice  that  appellee  had  sold  the  land.  Each  of  them  was 
notified  that  the  subject  matter  of  the  agency  had  been  destroyed,  and 
it  would  seem  to  follow  that  they  were  notified  that  the  agency  did  not 
and  could  not  longer  exist.  The  law  has  not  prescribed  what  is  suffi- 
cient notice  of  the  revocation  of  an  agency,  but  certainly  when  a  third 
person  is  informed  that  the  land  which  he  desires  to  buy  from  an  agent 
has  been  sold  by  the  principal,  this  should  be  sufficient  notice  to  him  of 
the  inability  of  the  agent  to  contract. 

In  the  case  of  Henderson  v.  Ford,  46  Texas,  627,  it  was  held  that 
the  marriage  of  the  principal  was  sufficient  notice  to  third  persons  who 
bought  from  his  agent  that  his  marriage  had  revoked  the  power  of  the 
agent  to  sell  land  which  became  a  homestead  by  the  marriage.  In  that 
case  the  wife  had  not  lived  upon  the  land  at  the  time  that  the  person 
bought  from  the  agent. 

In  the  case  of  Ahem  v.  Baker,  24  Northwestern  Reporter,  341,  it  was 
held  by  the  Supreme  Court  of  Minnesota  in  a  case  where  a  party  bought 
land  from  an  agent,  already  sold  by  the  principal  or  another  agent,  that 
in  dealing  with  the  agent  the  purchaser  took  the  risk  of  the  revocation 
of  the  agency. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 


Cooper  Grocery  Co.  y.  City  op  Waco.  623 

Cooper  Grocery  Company  v.  City  of  Waco. 

Decided  December  10,  1902. 

t, — ^Description  of  Property. 

A  description  of  property,  in  its  rendition  by  the  owner  and  upon  the  tax 
rolls,  is  sufficient  if  it  furnishes  the  means  by  which  the  property  can  be  identi- 
fied from  the  description  itself  or  by  the  use  of  extrinsic  evidence  to  apply  that 
description  to  the  property,  though  the  nxunbers  of  the  block  and  lots  are  not 
given. 

8. — Same— Rendition  by  the  Owner. 

The  same  fullness  of  description  is  not  required,  it  seems,  when  the  rendi- 
tion for  taxes  is  mad^  by  the  owner,  as  when  the  assessment  is  against  an  un- 
known owner  or  unrendered  property;  also  in  action  to  enforce  the  lien  instead 
of  sale  under  the  tax  rolls. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam  B.  Scott. 

Davis  &  Cocke,  for  appellant. 
Samuel  H.  Clayton,  for  appellee. 

STREETMAN,  Associate  Justice.— The  city  of  Waco  brought  this 
suit  against  Luke  Moore,  James  I.  Moore,  Bari;  Moore,  John  Moore,  and 
T.  P.  Moore,  formerly  composing  the  firm  of  Moore  Bros.,  and  against 
the  Cooper  Grocery  Company,  a  corporation,  to  recover  $400,  taxes  due 
for  the  year  1894,  on  certain  lots  in  the  city  of  Waco.  A  personal  judg- 
ment was  recovered  against  the  firm  of  Moore  Bros.,  and  a  foreclosure 
of  the  lien  on  the  lots  as  against  all  the  defendants.  A  judgment  was 
also  rendered  on  cross-action  in  favor  of  the  Cooper  Grocery  Company 
against  the  other  defendants. 

The  Cooper  Grocery  Company  only  has  appealed.  The  trial  was  be- 
fore the  court,  and  there  are  no  findings  of  fact  in  the  record,  but  from 
the  statement  of  facts  we  find  the  following: 

The  city  of  Waco,  a  municipal  corporation  acting  under  special  char- 
ter, regularly  levied,  for  the  year  1894,  ad  valorem  taxes  amounting  in 
the  aggregate  to  $2  on  each  $100  worth  of  property  in  said  city. 

The  firm  of  Moore  Bros.,  composed  of  Luke,  James  I.,  Bart,  John  and 
T.  P.  Moore,  for  several  years,  and  up  to  May  14,  1895,  owned  lots  1, 
2  and  3  in  block  18  in  the  city  of  Waco,  fronting  150  feet  on  the  south- 
east side  of  Mary  street,  and  165  feet  on  the  southwest  side  of  Fourth 
street,  in  said  city ;  and  said  lots  had  for  several  years  been  occupied  by 
a  building  generally  known  as  "Moore  Bros,  store.*'  This  firm  owned 
no  other  property  in  that  locality. 

On  December  31,  1889,  the  other  members  of  the  firm  executed  to 
J.  I.  Moore  a  conveyance  of  this  property,  which  was  duly  recorded  in 
the  deed  records  of  McLennan  County,  January  20,  1890,  but  said  con- 
veyance was  executed  only  for  the  purpose  of  getting  a  loan,  and  did 
not  pass  the  title. 
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On  March  14,  1895,  J.  I.  Moore,  in  whom  the  title  of  record  ap- 
peared to  be,  conveyed  said  lots  to  the  Cooper  Grocery  Company.  M. 
A.  Cooper,  president  of  the  company  at  that  time,  made  inquiry  as  to 
whether  James  I.  Moore  had  paid  his  taxes,  but  did  not  examine  the 
tax  rolls,  which  would  have  shown  that  J.  I.  Moore  had  not  paid  on  this 
property.  There  is  some  conflict  of  evidence,  as  to  whether  the  Cooper 
Grocery  Company  knew  that  Moore  Bros.,  and  not  J.  I.  Moore,  were 
the  real  owners  of  the  property  in  1894,  but  giving  due  weight  to  the 
presumption  in  favor  of  the  judgment,  we  find  that  the  Cooper  Grocery 
Company  had  notice  of  the  real  ownership  of  the  property. 

The  firm  of  Moore  Bros,  ceased  to  do  business  prior  to  1894,  but  in 
1894  and  1895,  T.  P.  Moore  was  winding  up  the  business  of  the  firm, 
and  there  had  been  no  dissolution. 

During  the  year  1894,  T.  P.  Moore,  a  member  of  said  firm,  rendered 
the  property  in  controversy  for  taxes  to  the  tax  assessor  of  said  city,  the 
description  contained  in  said  rendition  being  as  follows: 

'inventory  of  property  owned  by  Moore  Bros,  and  rendered  for  assess- 
ment for  taxes  for  the  year  1894,  by  T.  P.  Moore  to  S.  B.  Humphries^ 
assessor  and  collector  of  taxes  for  the  city  of  Waco,  McLennan  County, 
Texas : 

**REAL  estate. 


Lot 

Block 

Value 

Street 

Old 
Corporation 

New 
Corporation 

Store  4th  and  Mary  Streets 
2  Lots  13th  and  Dutton 

20,000 
400 

Said  rendition  having  a  proper  affidavit  signed  and  sworn  to  by  T.  P. 
Moore. 

Said  rendition  appears  upon  the  tax  rolls  of  the  city  as  follows: 


No. 

Real  Estate 

Value 

Tax 

Total  Tax 

1689 

Moore  Bros.  (T.  P.  Moore,  Agt.) 
Store  S.  4th  and  Mary  Sts. 
2  Lots  8.  13th  and  Dutton 

20,000.00 
400.00 

408.00 

408.00 

The  property  described  in  said  rendition  and  in  said  tax  rolls  is  iden- 
tified by  the  evidence  as  lots  1,  2  and  3  in  block  18  in  the  city  of  Waco, 
and  as  being  the  same  described  in  the  deed  from  Jas.  I.  Moore  to  the 
Cooper  Grocery  Company.  The  taxes  on  said  property  for  the  year 
1894  have  never  been  paid  by  anyone. 

Opinion. — Nine  of  the  appellants'  assignments  of  error  are  directed 
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against  the  description  of  the  property  as  contained  in  the  rendition 
and  assessment  rolls. 

Our  Supreme  Court  in  Eustis  v.  City  of  Henrietta  says:  "The  gen- 
eral rule  which  governs  in  determining  the  sufficiency  of  the  descrip- 
tion of  property  embraced  in  an  assessment  for  taxes  is,  that  such  de- 
scription is  sufficient  when  it  furnishes  the  means  by  which  the  prop- 
erty can  be  identified  from  the  description  itself,  or  by  the  use  of  ex- 
trinsic evidence  to  apply  that  description  to  the  property."  90  Texas, 
471. 

It  is  to  be  noted  that  where  the  rendition  is  made  by  the.  owner,  the 
same  fullness  of  description  is  not  required  as  if  the  assessment  was 
against  an  unknown  owner  or  upon  property  not  rendered  by  the  owner. 
Grace  v.  City  of  Bonham,  2  Texas  Ct.  Rep.,  698;  63  S.  W.  Rep.,  158. 
A  more  liberal  rule  is  also  applied  in  an  action  to  enforce  a  lien  for 
taxes  than  would  obtain  in  a  sale  of  the  land  under  the  tax  rolls.  Bur- 
roughs on  Tax.,  sec.  95. 

Applying  these  principles  to  the  description  in  this  case,  we  think  it 
is  sufficient.  There  is  really  only  one  particular  in  which  it  does  not 
comply  with  the  requirements  of  the  ordinance.  It  does  not  give  the 
numbers  of  the  block  and  lots.  If  part  of  the  property  were  homestead, 
as  in  the  case  of  Jordan  v.  Brenham,  57  Texas,  657,  or  if  there  were 
any  other  difference  between  the  several  lots  as  to  their  liability  for 
taxes,  this  defect  would  become  important.  But  this  entire  property 
stands  on  an  equal  footing.  No  taxes  are  sought  to  be  charged  upon 
it  except  those  due  on  the  property  itself;  and  under  the  Constitution 
and  laws,  these  are  a  lien  equally  upon  all  of  the  lots.  Such  being  the 
case,  if  the  property  was  otherwise  sufficiently  described  to  identify  it, 
the  failure  to  give  the  numbers  of  the  block  and  lots  is  unimportant. 

Other  assignments  of  error  complain  of  the  judgment,  because  appel- 
lant was  an  innocent  purchaser  of  the  property  from  James  I.  Moore, 
the  owner  of  the  legal  title,  without  notice  that  the  real  ownership  was 
in  the  firm  of  Moore  Bros.  Our  finding  that  appellant  had  notice  of 
the  real  ownership  disposes  of  these  assignments. 

We  have  carefully  considered  the  remaining  assignments  relating  to 
the  sufficiency  of  the  tax  levy  and  the  admissibility  of  evidence,  and 
find  no  error. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed. 
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Pacific  Express  Company  v.  Park  W.  Pitman. 

Decided  December  10,  1902. 

1.— Express  Company— Liability  for  Loss— Fraud  in  Stating  Value  of  Package. 

Where  the  express  charges  for  carrying  packages  the  value  of  which  exceeds 
$50  are  greater  than  where  no  value  is  stated,  and  a  shipper  knew  this,  but  for 
the  purpose  of  obtaining  the  lowest  rate  failed  to  insert  the  value  in  the  receipt, 
and  the  express  company  did  not  know  the  true  value,  but,  if  it  had  so  known, 
would  have  made  a  greater  charge  and  also  have  used  greater  precaution,  such 
failure  to  state  the  value  was  a  fraud  on  the  express  company  such  as  discharged 
it  from  liability  beyond  the  value  of  $50  where  the  package  was  stolen. 

2. — Carrier  Limiting  Liability — ^Interstate  Commerce. 

State  statutes  prohibiting  carriers  from  making  stipulations  limiting  their 
common  law  liability  are  valid  even  as  to  interstate  shipments. 

3. — Same — ^Law  of  Another  State. 

The  validity  of  such  a  stipulation  depends  on  the  law  of  the  State  where 
the  contract  was  made,  as  construed  by  the  courts  of  such  State. 

4. — Judicial  Notice— Construction  of  Law  of  Another  State. 

The  XM>urt  will  not  take  judicial  notice  of  the  construction  given  a  statute 
of  another  State  by  th^  courts  thereof. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Edwards  &  Edwards  and  W.  M,  Peticolas,  for  appellant 

Patterson  &  Buckler,  for  appellee. 

JAMES,  Chief  Justice. — The  case  was  here  on  a  previous  occasion 
and  was  reversed  and  remanded.  29  Texas  Civ.  App.,  595,  59  S.  W. 
Rep.,  949.    The  nature  of  the  case  need  not  be  restated. 

The  receipt  given  by  the  express  company  at  Chicago  to  the  agents 
of  Kem  for  the  package  contained  this  stipulation :  "That  the  Pacific 
Express  Company  shall  not  be  liable  for  any  loss  of  or  damage  to  said 
property,  exceeding  the  sum  of  fifty  dollars  (which  is  the  value  of  the 
property  agreed  upon  as  the  basis  of  freight  charges  and  to  which 
charges  are  graduated)  unless  the  just  and  true  value  thereof  is  other- 
wise herein  stated." 

The  circumstances  under  which  this  receipt  was  taken  were  substan- 
tially as  follows: 

Kem  had  sent  this  lot  of  jewelry  and  precious  stones  to  Juergens  & 
Anderson  Company  at  Chicago,  manufacturing  jewelers,  for  mounting 
and  repairs.^  The  value  of  the  goods  was  $1400  according  to  his  testi- 
mony, and  no  testimony  made  the  value  less  than  $500.  This  firm  had 
for  a  great  many  years  been  shipping  packages  by  defendant's  express, 
it  having  been  the  daily  custom  of  its  messenger  who  receipted  for  this 
package  to  have  on  hand  a  book  of  defendant's  blank  receipts  for  use. 
and  when  they  shipped  packages  they  would  fill  out  the  receipts  them- 
selves and  have  them  ready  for  the  messenger  when  he  called  for  the 
packages.     On  this  occasion  they  had  a  receipt  made  out  for  four  pack- 
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agesy  including  this  one.  The  package  was  sealed^  and  nothing  was  said 
about  value. 

Its  charges  on  valuations  over  $50  were  materially  greater  for  each 
hundred  dollars  valuation.  There  was  testimony  that  tended  to  show 
that  had  the  defendant  been  apprised  of  the  value  of  the  contents  of 
the  package,  it  would  not  only  have  increased  the  charge  for  transport- 
ing it,  but  it  would  have  been  placed  in  the  through  safe,  instead  of  the 
local  safe,  on  its  cars,  and  would  not  have  been  lost.  There  being  tes- 
timony of  the  foregoing  facts,  defendant  asked  the  following  instruc- 
tion : 

^^f  you  believe  from  the  evidence  that  at  the  time  that  the  package 
in  controversy  in  this  case  was  shipped  by  Juergens  &  Anderson  Com- 
pany, the  defendant's  charges  for  transporting  packages  when  the  true 
value  was  stated  in  the  receipt  and  the  value  was  more  than  $50  were 
greater  than  they  were  if  no  value  was  stated  in  the  receipt,  and  Jueer- 
gens  &  Anderson  knew  this,  and  for  the  purpose  of  obtaining  a  lower 
freight  charge  did  not  insert  the  value  of  the  property  in  the  bill  of 
lading  or  receipt,  and  defendant  company  did  not  know  the  true  value 
of  said  property,  and  you  believe  that  defendant  placed  said  package  in 
what  is  described  in  the  testimony  as  the  "local"  safe  because  the  de- 
fendant did  not  know  its  true  value,  and  you  believe  further  that  had 
the  value  been  inserted  in  said  receipt  the  package  would  have  been 
placed  in  what  is  described  in  the  testimony  as  the  through  safe,  and 
that  had  the  package  been  placed  in  the  through  safe  it  would  not  have 
been  stolen  in  the  robbery,  and  you  believe  that  said  package,  if  placed 
in  the  through  safe,  would  in  due  course  of  transportation  have  been 
delivered  to  P.  E.  Kern  at  El  Paso,  Texas,  then  you  will  find  for  the 
plaintiff  in  the  sum  of  $50  tendered  by  defendant." 

Before  proceeding  further  we  shall  dispose  of  the  contention  of  ap- 
pellee that  the  instrument  was  neither  a  receipt  nor  a  contract  because 
no  property  is  mentioned  in  it.  The  instrument  as  it  appears  in  the 
record  shows  that  it  was  given  in  connection  with  property  addressed 
to  P.  E.  Kern,  El  Paso,  Texas.  It  was  therefore  competent  by  parol 
testimony  to  identify  the  property. 

The  matter  of  estoppel  was  pleaded,  and  we  think  defendant  was  en- 
titled to  the  instruction.  The  agents  of  Kern  knew  the  value  of  the 
package,  and  the  jury  could  from  the  evidence  have  found  and  been 
warranted  in  finding  that  defendant  did  not  know  such  value,  and  might 
have  found' all  the  other  facts  referred  to  in  the  charge,  in  the  aflBrma- 
tive. 

This  issue  had  nothing  whatever  to  do  with  the  question  of  defend- 
ant's power  to  limit  its  common  law  liability,  nor  was  it  involved  in 
the  prior  appeal.  In  Railway  v.  Burke,  55  Texas,  333,  it  was  stated: 
"Whilst  under  our  statute  it  is  no  defense  for  a  carrier  sued  for  goods 
lost,  however  valuable,  to  reply  that  by  the  terms  of  the  bill  of  lading 
he  was  not  responsible  for  such  goods,  because  beyond  question  he  would 
at  common  law  be  liable  for  the  loss  of  money  or  other  valuables 
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whether  a  bill  of  lading  were  given  specifying  them  or  not,  it  is  not 
believed  that  the  statute  in  anywise  restricts  the  operation  of  the  com- 
mon law  rule  that  where  the  shipper  of  valuables  practices  a  fraud  on 
the  carrier,  either  by  his  acts  or  omissions,  fraudulently  concealing  the 
value  of  the  articles  shipped,  the  carrier  is  discharged.  If  the  defense 
had  been  made  and  substantiated  that  Mrs.  Burke,  knowing  the  con- 
tents of  the  bill  of  lading  in  use  by  the  company,  and  knowing  that 
good  faith  to  the  company  required  her  to  give  information  in  regard 
to  jewelry,  articles  of  gold  and  silver,  etc.,  shipped  by  her,  concealed 
the  fact  and  value  of  the  shipment  of  such  articles,  shipping  them  in 
a  way  that  would  naturally  lead  the  carrier  to  believe  them  of  small 
value,  there  are  common  law  authorities  that  they  would  operate  a  fraud 
on  the  carrier  and  would  discharge  him  from  liability.'^  See  also  Rail- 
way V.  Maddox,  75  T^xas,  308;  Schaact  v.  Railway,  30  S.  W.  Rep.,  742; 
Hutchinson  on  Carr.,  sec.  213;  2  W.  &  W.,  sec.  74. 

In  the  present  case  the  company  undoubtedly  had  notice  that  the 
package  contained  articles  in  the  nature  of  jewelry,  but  not  of  the  spe- 
cific articles  nor  their  value.  That  appears  to  have  been  known  only  to 
the  shippers.  The  evidence  shows  that  it  was  for  the  shipper  to  indicate 
the  greater  value,  and  that  such  indication  on  the  receipt  in  this  instance 
would  have  had  the  effect  of  increasing  defendant's  compensation,  also 
of  increasing  defendant's  precautions  for  the  safety  of  the  package. 
Pailure  to  do  this  was  for  all  practical  purposes  a  misrepresentation,  or 
concealment  by  the  shipper  of  a  fact  calculated  to  induce  the  carrier  to 
treat  the  package  as  of  small  value  and  to  relax  its  diligence  in  regard 
to  it,  and  there  is  testimony  that  it  in  fact  had  this  effect.  The  charge 
proceeds  upon  sound  principles  of  law,  and  should  have  been  given. 

If  under  this  instruction  the  verdict  were  favorable  to  defendant,  it 
would  be  conclusive  of  the  case.  But  as  the  verdict  may  be  otherwise 
on  this  issue,  it  is  necessary  in  remanding  the  cause  to  consider  the 
clause  in  the  receipt  or  bill  of  lading  which  was  designed  to  restrict 
defendant's  common  law  liability.  As  held  in  the  previous  opinion,  the 
relation  of  the  parties  would  be  governed  by  the  laws  of  Illinois,  the 
place  of  the  contract.  The  statute  of  that  State  as  construed  here,  at 
the  time  of  the  shipment,  would  enter  into  the  contract.  The  Illinois 
statute  reads:  "That  whenever  any  property  is  received  by  a  common 
carrier  to  be  transported  from  one  place  to  another,  within  or  without 
this  State,  it  shall  not  be  lawful  for  such  carrier  to  limit  his  common 
law  liability  safely  to  deliver  such  property  at  the  place  to  which  the 
same  is  to  be  transported,  by  any  stipulation  or  limitation  expressed  in 
the  receipt  given  for  such  property." 

This  statute,  as  pleaded  and  proved,  expressly  applies  to  interstate 
shipments  as  well  as  local  shipments,  and  as  shown  by  the  authorities 
cited  in  the  opinion  on  the  former  appeal,  the  statute  in  this  respect  is 
a  valid  exercise  of  the  State's  legislative  power.  See  also  Railway  v. 
McCann,  174  U.  S.,  580. 

The  question  of  the  construction  of  the  Illinois  statute  by  the  courts 
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of  that  State  was  not  considered  when  the  case  was  here  before.  Nor 
could  it  for  that  matter  be  considered  on  the  present  appeal,  for  the 
reason  that  we  can  not  take  judicial  notice  of  the  particular  construc- 
tion given  a  statute  in  another  State.  To  enable  us  to  do  this  for  the 
purpose  of  revising  the  judgment  on  account  of  such  matter,  the  evi- 
dence of  such  construction,  as  well  as  the  statute  itself,  ought  to  appear 
in  the  statement  of  facts. 

The  cases  cited  by  appellant  as  construing  such  statute  are  Railway 
V.  Simon,  43  Northeastern  Reporter,  593,  and  Railway  v.  Carter,  46 
Northeastern  Reporter,  375.  They  seem  to  hold  that  the  statute  ap- 
plies only  to  mere  receipts  given  for  goods,  as  distinguished  from  con- 
tracts of  shipment,  and  that  a  receipt  in  form  containing  such  restric- 
tive stipulation  is  not  within  the  condemnation  of  the  statute  if  the 
shipper  at  the  time  knows,  of  the  stipulation  and  assents  to  it, — that  the 
applicability  of  this  statute  hinges  on  this  question  of  fact  in  the  case 
of  a  receipt. 

Upon  another  trial,  if  it  is  made  to  appear  that  the  Illinois  statute  as 
construed  in  that  State  at  the  time  of  this  transaction  is  as  above  stated, 
then  defendant  would  be  entitled  to  have  the  case  submitted  in  con- 
formity with  that  construction. 

Reversed  and  remanded. 


Willis  Jarrell  et  al.  v.  Joshua  Crow  et  al. 

Decided  December  II,  1902. 

1. — ^Practice  on  Appeal— Admission  of  Evidence  Below. 

Where  the  evidence  complained  of  was  brought  out  by  appellant  on  the  trial 
below,  Ife  can  not  be  heard  to  object  to  its  admission. 

2.— Gift— Delivery— Death  of  Donor. 

Where  a  donor  made  a  gift  of  notes  to  certain  of  her  children  and  delivered 
them  to  her  husband  to  collect  and  pay  over  the  proceeds  to  the  donees,  the  gift 
was  completed  by  such  delivery,  altnough  it  was  not  until  after  her  death  that 
some  of  the  notes  were  collected  and  the  money  paid  over. 

8. — Same — ^Declarations  of  Decedent — ^Husband  as  Witness. 

The  husband  was  competent  to  testify,  after  the  wife's  death,  as  to  her 
statements  creating  the  gift  and  establishing  the  trust,  since  he  had  no  interest 
in  the  transaction. 

4.— Married  Woman's  Deed  to  Husband— Separate  Property. 

A  wife's  deed  to  her  husband,  executed  as  a  feme  sole,  and  conveying  her 
separate  property  to  him  in  exchange  for  community  land  which  he  has  deeded 
to  her,  is  a  nullity,  and  equity  will  not  aid  the  transaction. 

5. — Homestead — ^Partition  of  Community  Estate. 

Where  there  was  a  partition  between  the  .surviving  husband  and  the  heirs 
of  the  deceased  wife  of  community  estate  which  consisted  of  several  tracts  of 
land,  including  the  rural  homestead  claimed  by  the  husband,  the  decree  should 
have  directed  the  commissioners  to  take  the  homestead  into  account.  Following 
Hudgins  v.  Sansom,  72  Texas,  229. 
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Appeal  from  the  District  Court  of  Busk  County.  Tried  below  be- 
fore Hon.  Bichard  B.  Levy. 

John  R,  Amoldj  for  appellants. 

N.  B,  Morris  and  J.  H.  Turner^  for  appellees. 

GILL,  Associate  Justice. — Joshua  and  Elizabeth  Crow  were  mar- 
ried in  1851  and  Elizabeth  died  intestate  in  1896,  leaving  her  husband 
and  seven  children  surviving  her.  The  children  of  two  of  her  daugh- 
ters, whose  death  had  preceded  hers,  also  survived  her.  This  suit  was 
brought  in  1899  by  Joshua  Crow  for  partition  of  the  community  estate 
and  the  separate  estate  of  the  wife.  The  plaintiff  joined  with  him  as 
coplaintiffs  the  minors  Gertie,  Hardie,  and  Selma  Crow,  the  minor  chil- 
dren of  his  deceased  son  J.  B.  Crow,  for  whom  he  sued  as  next  friend. 
He  also  joined  as  plaintiffs  his  daughters.  Miss  Bettie  Crow,  Mrs.  Mary 
Guthrie,  Mrs.  Bettie  HoUeman,  Mrs.  Jennie  HoUeman,  Mrs.  Sallie 
Williams,  Mrs.  Louisa  Bogers,  and  their  respective  husbands;  also  his 
son  T.  M.  Crow. 

He  joined  as  defendants  Willis,  Louis,  and  Barton  Jarrell,  his  minor 
grandchildren  by  a  daughter  whose  death  preceded  his  wife's,  Etta  Par- 
ker and  Sallie  Parker,  also  minor  grandchildren  by  a  daughter  whose 
death  preceded  his  wife's,  and  W.  L.  L.  Parker  and  Mrs.  Cordelia  Gar- 
ner and  her  husband. 

Those  made  coplaintiffs  with  Joshua  Crow  were  so  made  without 
their  knowledge  and  consent,  and  later  filed  pleadings  in  their  own  be- 
half. The  court  at  the  trial  appointed  guardians  ad  litem  for  the 
minors. 

The  cause  was  submitted  to  a  jury  upon  special  issues,  and  upon  their 
answers  the  court  rendered  judgment  for  partition,  adjusted  and  de- 
fined the  interests  of  the  various  parties,  and  appointed  commissioners 
of -partition  with  instructions  to  report  at  the  next  term  of  the  court. 

W.  L.  L.  Parker  disclaimed  and  was  dismissed  with  his  costs.  The 
three  Jarrell  minors  have,  through  their  guardian  ad  litem,  appealed. 

In  1876  Elizab^h  Crow,  deceased,  inherited  from  her  brother  Y.  M. 
Barton  a  considerable  amount  of  realty  and  personality  which  in  the 
partition  of  his  estate  was  set  apart  to  her.  She  expressed  a  wish  to 
dispose  of  this  property  during  her  lifetime,  and  undertook  to  give  it 
to  her  children  then  living  to  the  exclusion  of  her  grandchildren  by 
her  daughters,  Martha  Jarrell  and  Doshey  Parker,  then  deceased.  The 
children  to  whom  she  undertook  to  make  these  gifts  were  Mary  Guthrie, 
Tom  Crow,  Bettie  HoUeman,  Jennie  HoUeman,  Sallie  Williams,  Louisa 
Bogers,  and  John  Crow.  The  latter  died  after  his  mother  and  before 
the  institution  of  this  suit,  leaving  children. 

The  real  estate  inherited  by  Elizabeth  from  her  brother  consisted  of 
100  acres  in  the  Beed  survey,  114  acres  in  the  Thompson  survey,  45 
acre's  in  the  Youngblood  survey,  and  140  acres  in  the  Yarbrough  survey. 
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The  100  acres  in  the  Heed  survey  she  deeded  to  her  son,  John  Crow. 
The  45  acres  tract  was  sold  and  conveyed  to  one  Welch.  Wishing  to 
make  a  gift  of  land  to  her  daughter,  Louisa  Rogers,  and  the  114  and 
140  acres  tracts  not  suiting  the  proposed  done^,  she  induced  her  hus- 
band Joshua  Crow  to  deed  to  herself  a  220  acres  tract  of  community 
land  in  exchange  for  the  114  and  140  acres  tracts,  and  the  latter  she 
deeded  to  him,  making  the  deed  as  a  feme  sole.  They  then  by  a  joint 
deed  of  gift  conveyed  the  220  acres  tract  to  their  daughter,  Louisa 
Sogers. 

Certain  of  the  personalty  inherited  by  Elizabeth  from  her  brother 
consisted  of  notes  and  accounts  against  some  of  her  children.-  These 
she  took  personal  possession  of,  turning  the  other  personalty  over  to 
her  husband.  Thereafter  she  turned  over  these  notes  and  accounts  to 
the  various  children,  against  whom  they  constituted  liabilities.  Before 
her  death  she  turned  over  to  her  husband  certain  notes  and  accounts 
which  she  said  were  for  her  children,  Jennie  HoUeman,  Bettie  HoUe- 
man,  and  Sallie  Williams,  designated  the  proportions  in  which  they 
were  to  take,  and  directed  him  to  collect  them  and  pay  the  proceeds 
over  as  directed.  He  accepted  the  task.  Part  of  it  he  performed  be- 
fore her  death,  part  after,  and  part  was  yet  to  be  performed  at  the  date 
of  the  trial.  The  other  personalty  which  was  converted  into  money 
and  paid  over  to  Elizabeth  Crow  during  her  lifetime  she  herself  dis- 
posed of  in  gifts  and  otherwise. 

It  is  not  necessary  to  set  out  at  length  the  answers  of  the  jury.  We ' 
will  notice  those  assailed  as  we  dispose  of  the  assignments  of  error 
which  we  propose  to  notice.  Nor  is  it  necessary  in  this  connection  to 
describe  fully  th^  judgment  rendered,  which  on  account  of  the  num- 
ber of  the  parties  and  the  character  of  the  property  is  necessarily  long 
and  somewhat  intricate. 

The 'appellants  resisted  the  partition  as  decreed,  first,  because  much 
of  the  property  decreed  to  be  gifts  from  Elizabeth  Crow  to  certain  of 
the  appellees  they  contend  were  mere  advancements  and  should  have 
been  taken  into  account  in  the  partition;  and  second,  that  the  two 
tracts  of  land  deeded  by  Elizabeth  to  her  husband,  Joshua  Crow,  in 
exchange  for  the  220  acres  tract  which  was  given  to  the  daughter,  Louisa 
Rogers,  did  not  pass  into  the  community  estate,  but  remained  the  sepa- 
rate estate  of  their  grandmother,  the  deed  executed  as  it  was  being  a 
nullity.  It  would  serve  no  useful  purpose  to  discuss  in  detail  the  vari- 
ous assignments  assailing  the  action  of  the  trial  court  in  admitting  and 
excluding  evidence  on  the  issue  of  gift  or  advancement  to  those  thus 
affected  by  the  decree.  It  is  sufficient  to  say  that  the  evidence  com- 
plained of  seems  to  have  been  brought  out  by  appellants,  and  they  can 
not  therefore  be  heard  to  complain.  We  shall  not  undertake  to  restate 
the  law  as  to  the  competency  of  parties  to  testify  as  to  the  acts  and 
declarations  of  a  decedent  in  actions  of  this  sort.  It  is  simple  and 
well  settled,  and  no  error  in  this  respect  is  likely  to  occur  upon  another 
trial. 
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As  to  the  personalty  turned  over  by  Elizabeth  to  her  husband,  Joshua 
Crow,  to  be  collected  and  divided  between  the  two^  HoUemans  and  Mrs. 
Williams,  appellants  contend  that  the  judgment  of  the  court  is  erpcH 
neous: 

First,  Because  there  was  no  delivery  of  the  gift,  and  the  mere  ex- 
pression of  a  purpose  to  give  would  not  render  the  gift  effective. 

Second.  Because  as  to  the  part  of  the  property  thus  given  which 
did  not  in  fact  go  into  the  possession  of  the  donee  until  after  the  death 
of  the  donor,  the  gift  was  not  effective,  for  to  hold  it  effective  would  be 
to  allow  the  husband  to  execute  a  verbal  and  unprobated  will. 

The  first  objection  is  not  sound,  because  it  is  weU  settled  that  deliv- 
ery of  a  gift  to  a  third  person  in  behalf  of  the  donee,  the  donor  parting 
entirely  with  possession  and  control,  renders  the  gift  effective. 

This  personalty  was  turned  over  to  the  husband  with  instructions  to 
convert  the  securities  into  money  and  to  divide  it  by  certain  methods 
between  the  named  donees.  He  accepted  the  task,  and  there  is  evidence 
tending  to  show  that  he  became  trustee  for  the*  donees  and  proceeded 
with  its  execution.  Delivery  of  a  thing  to  an  agent  of  the  donor  to  be 
delivered  by  the  agent  after  death  of  donor  will  not  sustain  a  gift  inter 
vivos,  but  if  the  delivery  be  to  a  trustee  for  the  benefit  of  the  donee  the 
gift  is  complete,  and  death  of  the  donor  does  not  revoke  it.  14  Am. 
and  Eng.  Enc.  of  Law,  p.  1020;  Thompson  v.  Carothers,  92  Texas,  530; 
Smith  V.  Youngblood,  58  S.  W.  Rep.,  42. 

The  court  committed  no  error  in  the  respect  complained  of.  The 
issue  was  one  of  agency  or  trusteeship  to  be  determined  as  a  fact  from 
the  evidence.  What  has  been  said  and  the  authorities  cited  dispose  of 
both  objections.     They  are  untenable. 

It  is  also  objected  that  the  court  erred  in  permitting  Joshua  Crow 
to  testify  as  to  the  statements  of  the  donor  creating  the  gifts  and  estab- 
lishing the  trust.  The  complete  answer  to  this  objection  is  that  under 
the  facts  of  this  case  Joshua  Crow  had  no  interest  in  the  transaction 
and  was  therefore  competent,  and  in  addition  to  this  her  declarations 
were  established  without  dispute  by  other  competent  evidence.  The 
other  assignments  addressed  to  this  phase  of  the  case  need  not  be  treated 
at  length.  They  present  no  error  likely  to  be  repeated  upon  another 
trial. 

By  the  twelfth  assignment  appellants  complain  that  the  court  erred 
in  decreeing  the  114  acres  tract  and  the  140  acres  tract  above  mentioned 
to  be  the  community  property  of  Joshua  and  Elizabeth  Crow,  and  to 
be  partitioned  accordingly. 

It  is  plain  that  the  deed  of  Elizabeth  executed  as  a  feme  sole  was  a 
nullity  and  passed  no  title.  Appellees  contend  that  inasmuch  as  com- 
munity lands  were  given  in  exchange  for  it,  equity  will  aid  the  trans- 
action. No  case  is  cited  and  we  have  been  able  to  find  none  in  which 
such  a  deed  of  a  married  woman  has  been  held  good.  The  law  has 
been  distinctly  declared  to  be  otherwise.  Speer,  Law  of  Married  Women, 
sec.  87;  Graham  v.  Stuve,  76  Texas,  534. 
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The  220  acres  tract  thus  secured  in  exchange  is  no  longer  a  part  of 
the  community  estate,  for  through  a  deed  executed  both  by  the  husband 
and  wife  it  was  given  and  has  been  long  in  the  possession  of  Mrs. 
Rogers. 

The  two  tracts  remained  the  separate  property  of  the  wife,  and  in 
the  present  attitude  of  the  case  the  interests  of  her  heirs  should  be  ad- 
justed with  reference  to  its  status  as  such. 

Appellants  further  contend  that  the  rural  homestead  claimed  by  the 
surviving  husband  should  have  been  taken  into  account  in  the  parti- 
tion, as  the  estate  consisted  of  several  tracts  of  land  and  the  husband's 
share  might  be  greater  than  the  acreage  and  value  of  such  homestead, 
and  that  the  decree  should  have  so  directed.  The  soundness  of  this 
contention  is  established  by  the  case  of  Hudgins  v.  Sansom,  72  Texas, 
229,  and  is  not  contested  by  appellees,  but  the  latter  contend  that  there 
is  no  error  in  this  respect,  inasmuch  as  under  the  decree  the  commis- 
sioners might  take  the  homestead  into  consideration,  and  if  they  should 
not  do  so  and  the  trial  court  should  sustain  their  report,  appellants 
could  appeal  from  the  court's  judgment  upon  their  objections  to  the 
report. 

We  can  not  concur  in  this  view  of  the  appellees.  We  have  carefully 
inspected  the  lengthy  decree  and  find  that  it  fully  directs  the  commis- 
sioners in  all  other  respects.  It  decrees  to  Joshua  Crow  the  use  of  the 
homestead  so  long  as  he  may  use  it  as  such,  orders  it  designated  and 
set  apart  to  him,  fixes  his  interest  in  the  other  property,  but  nowhere 
declares  the  homestead  may  be  taken  into  consideration  in  the  parti- 
tion other  than  that  it  be  set  apart  to  him. 

None  of  the  other  assignments  present  errors  which  are  likely  to 
occur  upon  another  trial.  The  errors  indicated  necessitate  a  reversal 
of  the  judgment,  and  because  the  decree  is  one  of  partition  and  the 
reversal  necessarily  affects  to  some  extent  every  party  owning  an  inter- 
est in  the  property  to  be  partitioned,  we  deem  it  wise  to  remand  the 
cause  generally,  and  it  is  so  ordered. 

Reversed  and  remanded. 


Houston  East  &  West  Texas  Railway  Company  v. 
Mary  Charwaine. 

Decided  December  11,  1902. 

1.— Res  Adjudicata— Injury  to  Land— Obstruction  of  Sewer. 

Where  the  only  ground  of  recovery  submitted  to  the  jury  was  the  negligence 
of  the  defendant  in  permitting  a  sewer  to  become  choked  with  rubbish  so  that 
it  failed  to  carry  oflf  the  water,  thus  causing  it  to  accumulate  and  at  times  to 
overflow  plaintiff's  land, — the  sewer  having  been  constructed  long  after  a  former 
suit  for  similar  damages,  had  been  disposed  of, — the  court  properly  refused  to 
instruct  a  verdict  for  the  defendant  for  all  claims  for  damages  for  permanent 
injury  to  the  property  on  the  ground  that  they  had  been  finally  adjudicated  in 
such  former  suit. 
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3.— ^Damages  for  Oveiflowing  Land— Pleading  and  Eyidenoe. 

Where  the  petition  alleged  that  by  reason  of  the  overflow  of  plaintiff's  prop- 
erty the  premises  had  become  filthy  and  unhealthy  and  "almost  uninhabitable,** 
evidence  was  admissible  to  show  the  "inconvenience"  of  living  upon  the  prem- 
ises as  an  element  of  damages  in  the  case. 

8.— Market  Value — ^Personal  Property. 

Where  plaintiff  testified  that  she  knew  the  market  value  of  the  personal 
property  destroyed  by  the  overfiow,  and  that  she  knew  it  from  the  price  she  had 
paid  for  the  property,  this  did  not  disqualify  her  from  testifying  to  such  value, 
m  the  absence  of  a  showing  that  her  only  knowledge  of  such  market  value  was 
from  what  she  had  paid  for  the  property. 

4.— Evidence  of  Value — ^Immaterial  Error. 

The  improper  admission  of  evidence  as  to  the  value  of  the  property  which 
could  not  possibly  have  injured  the  appellant  is  not  reversible  error. 

6.— Parties— Injury  to  Land — ^Wife's  Equitable  Title — Stale  Demand. 

Where  a  husband  purchased  land  in  his  own  name'  with  funds  of  his  wife, 
inherited  from  her  father's  estate,  and  after  his  death  the  wife,  who  was  in  pos- 
session, and  had  been  since  the  purchase  by  the  husband,  sued  to  recover  dam- 
ages caused  by  overfiowing  the  land,  the  heirs  of  the  husband  were  not  neces- 
sary parties  to  the  suit,  nor  was  the  wife's  equitable  title  a  stale  demand. 

6.— Evidence— Expenses  of  Sickness— Physician's  BilL 

Where  a  physician  who  gave  medical  attention  to  plaintiff's  family  for  the 
sickness  alleged  to  have  been  caused  by  the  overflow  testified  that  his  services 
were  worth  $150,  this  was  sufficient  evidence  of  the  reasonabreness  of  his  bill 
to  authorize  its  submission  to  the  jury  as  an  element  of  damage. 

Error  from  the  District  Court  of  Harris  County,  Tried  below  be- 
fore Hon.  Wm.  H.  Wilson. 

Baker,  Botis,  Baker  &  Lovett  and  J.  8.  McEachin,  for  plaintiff  in 
error. 

Burke  &  Origgs,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — Defendant  in  error  brought 
this  suit  on  the  7th  day  of  February,  1899,  against  the  plaintiff  in 
error  and  the  city  of  Houston  jointly,  to  recover  damages  to  property 
owned  by  defendant  in  error  in  the  city  of  Houston.  The  damages 
claimed  are  alleged  to  have  been  caused  by  the  negligent  construction 
and  maintenance  by  the  railway  company  of  a  sewer  constructed  and 
maintained  along  the  street  adjoining  plaintiff's  property  and  over 
which  said  company  operates  its  railway,  and  by  the  negligence  of  the 
city  of  Houston  in  the  opening  and  grading  of  certain  streets  in  the  city 
of  Houston  in  the  vicinity  of  plaintiff's  property,  thereby  changing  the 
natural  flow  of  the  surface  water  and  concentrating  it  in  the  street  near 
plaintiff's  home  and  upon  plaintiff's  premises.  The  allegations  of  the 
petition  as  to  the  negligence  of  the  defendants  and  the  damages  caused 
thereby  are  as  follows: 

"That  plaintiff  is  the  owner  in  fee  of  lot  9,  block  6,  Ritchie's  addi- 
tion, near  the  corner  of  William  and  Sterrett  streets,  which  is  the 
home  of  plaintiff.  That  some  time  prior  to  the  first  day  of  March, 
1897,  the  Houston  East  &  West  Texas  Railway  Company  constructed 
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a  sewer  from  the  comer  of  William  and  Sterrett  streets  down  along 
and  within  the  confines  of  a  natural  watercourse,  for  the  purpose  of 
building  thereover  its  tracks ;  that  the  natural  watercourse  always  there- 
tofore had  been  a  natural  drainway  for  the  lar^e  area  of  land  in  the 
vicinity  of  plaintiff's  home  and  including  the  above  property^  and  car- 
ried oflf  all  of  the  surplus  and  surface  waters  that  came  upon  plain- 
tiff's said  property  and  of  the  surrounding  property;  that  in  construct- 
ing the  sewer  the  railway  company  made  and  constructed  gates  or  service 
ways  at  the  entrance  thereof  at  the  corneer  of  William  and  Sterrett 
streets  for  the  purpose  of  permitting  the  water  to  enter  said  sewer; 
that  for  a  long  time  the  said  defendant  kept  the  sluiceways  free  from 
rubbish  and  trash,  but  that  on  and  after  the  1st  day  of  March,  1897, 
the  defendant  company  failed  and  neglected  to  care  for,  or  give  any 
attention  whatever  to,  said  sluiceways,  and  because  thereof  the  same  be- 
came clogged  with  rubbish  at  every  rainfall,  and  would  not  permit  the 
water  to  flow  through  'the  sewer,  and  said  waters  then  and  there  so 
gathered,  back  upon  and  stand  over  and  upon  plaintiff's  said  premises 
to  the  depth  of  two  or  three  feet,  and  so  remain  at  times  for  the  space 
of  forty  hours;  that  such  has  occurred  during  the  last  two  years  prior 
to  the  filing  of  this  petition  very  frequently  and  at  nearly  every  rain- 
fall, and  that  the  water  so  standing  has  cast  sediment  and  refuse  thereon 
and  has  killed  the  flowers,  fruit  and  vegetables,  and  caused  fences,  walks 
and  other  wooden  structures  to  decay,  and  has  caused  the  premises  to 
become  filthy  and  unhealthy,  and  has  superinduced  sickness  in  plain- 
tiff's family,  and  has  permanently  deranged  and  damaged  the  health  of 
plaintiff  and  her  family,  all  to  plaintiff's  damage  in  the  sum  of  $2500 ; 
that  on  or  about  January  1,  1898,  the  said  defendant  company  made 
and  constructed  an  additional  sewer  and  aqueduct,  beginning  at  or  near 
its  depot,  about  700  feet  southwest  from  and  leading  up  to  said  sluice- 
ways formerly  constructed  at  the  mouth  of  said  sewer  at  the  comer  of 
said  William  and  Sterrett  streets;  that  the  additional  sewer  was  in- 
tended to  and  did  divert  the  water  from  dts  former  course,  and  causes 
the  same  to  be  thrown  and  deposited  in  the  vicinity  of  plaintiff's  prop- 
erty, thereby  adding  to  and  augmenting  the  flow  of  water  which  gathers 
at  rainy  periods  at  said  place,  and  which  is  unable  to  escape  through 
the  said  sluiceways  for  the  reason  stated,  to  wit,  inefficient  construction 
thereof,  and  the  negligence-  of  the  defendant  in  failing  to  keep  the 
sanje  clear  of  rubbish,  trash  and  flotsam;  that  the  water  so  conducted 
by  said  latter  sewer,  running  from  defendant's  said  depot,  added  to  and 
augmented  the  said  waters  so  gathered  upon  said  plaintiff's  premises, 
and  caused  said  water  seeking  an  outlet  through  said  sluiceways  to 
longer  remain  upon  and  cover  more  deeply  plaintiff's  said  property; 
that  on,  after  and  since  the  said  1st  day  of  March,  1897,  the  defendant, 
the  city  of  Houston,  by  reason  of  its  opening  up  of  Providence,  Conti, 
and  other  streets,  and  the  grading  and  paving  of  McKee  and  Liberty 
streets,  thereby  changed  the  natural  flow  of  the  surface  waters  in,  along 
and  about  the  vicinity  of  said  streets,    and    concentrated    said  waters 
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in  and  upon  William  street,  at  and  near  the  home  of  plaintiff,  thereby 
increasing  the  amount  of  such  surface  water  as  previously  gathered  in 
and  around  said  premises,  rendering  plaintiff's  said  home  almost  un- 
inhabitable. Plaintiff  alleges  that  the  city  of  Houston  has  assumed 
charge  and  control  of  said  sewer,  and  that  the  defendant  now,  and  ever 
since  it  assumed  such  control,  allowed  drift  and  flotsam  to  choke  up  and 
close  the  floodgates  and  openings  in  said  sewer,  thereby  preventing  the 
waters  which  gather  in  and  around  upon  plaintiff's  premises  from  the 
sources  aforesaid  to  escape,  and  thereby  causing  the  same  to  stand  upon 
the  plaintiff's  premises,  to  her  great  hurt  and  injury;  that  said  defend- 
ant, under  its  regular  system  of  drainage  and  through  the  street  com- 
missioner, has  graded,  dug  ditches,  filled  in  and  along  Sterrett,  Provi- 
dence, Conti  and  William  streets  in  such  a  way  as  to  change  the  flow  of 
water  from  its  natural  course,  and  caused  the  same  to  flow  toward  and 
concentrate  in  and  upon  plaintiff's  said  premises;  that  said  property 
has  been  rendered  almost  wholly  useless  for  residence  purposes.  The 
frequent  deposits  of  filth  and  slime,  refuse  and  dirt,  give  rise  to  nause- 
ous stenches  and  foul  odors,  superinducing  illness  and  disease  in  plain- 
tiff's family,  causing  plaintiff  to  expend  large  amounts  of  money  for 
physicians'  services  and  medicine,  to  wit,  the  sum  of  $500;  that  said 
property  has  been  rendered  almost  useless  for  residence  purposes,  and 
wholly  valueless  and  unsalable  for  any  purpose,  to  plaintiff's  damage  in 
the  sum  of  $1500;  that  said  foul  odors  have  materially  affected  the  con- 
dition of  plaintiff's  health  and  of  her  family,  to  plaintiff's  damage  in 
the  sum  of  $1000.  That  by  reason  of  said  overflows  the  fruits,  vege- 
tables, flowers  and  shrubbery  that  were  upon  said  premises,  with  vines, 
ornamental  trees,  etc.,  that  were  growing  and  in  a  healthy  condition  on 
January  1,  1897,  and  at  other  times  thereafter,  have  been  ruined  and 
reduced  to  utter  decay,  and  that  all  the  flowers,  fruits,  vegetables,  shrub- 
bery, vibes,  trees,  etc.,  placed  upon  said  properly  since  the  1st  day  of 
March,  1897,  together  with  all  the  wooden  structures  and  improvements 
thereon,  have  been  ruined  and  caused  to  decay  by  reason  of  the  fre- 
quent inundations,  as  before  mentioned,  to  plaintiff's  further  damage  in 
the  sum  of  $169." 

The  defendant  railway  company  answered  by  general  demurrer,  gen- 
eral denial,  and  specially  pleaded  a  judgment  in  favor  of  William  James 
against  appellant  for  damages  to  the  same  lots  for  the  same  cause, 
which  had  been  satisfied;  the  said  Mary  Charwaine  being  the  widow 
of  the  said  James.  Defendant  further  answered  by  pleading  the  stat- 
ute of  limitations  of  two  years  in  bar  of  the  right  to  recover  for  all 
damages  accruing  more  than  two  years  prior  to  the  filing  of  the  suit. 

The  city  of  Houston  pleaded  an  ordinance  granting  the  railway  com- 
pany a  right  of  way  over  certain  streets,  by  which  it  was  alleged  the 
railway  company  had  contracted  to  keep  the  sewer  clear  of  rubbish. 
This  ordinance  provides  that,  "Should  said  company  avail  itseltof  this 
grant  of  right  of  way,  it  shall  construct  and  keep  in  good  repair  all 
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necessary   switches,   drains,   culverts   and   street  crossings/*    The   city 
prayed  for  judgment  over  against  the  railway. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff  against  appel- 
lant for  the  sum  of  $180,  and  against  the  city  of  Houston  for  the  sum 
of  $120.  From  this  judgment  the  railway  company  alone  prosecutes 
this  writ  of  error. 

There  is  evidence  in  the  record  to  sustain  the  finding  of  the  jury  that 
since  the  7th  day  of  February,  1897,  the  railway  company  negligently 
allowed  the  mouth  of  its  sewer  on  the  street  adjacent  to  plaintiff's 
property  to  become  clogged  or  choked  with  rubbish  so  as  to  obstruct  the 
flow  of  water,  and  that  thereby  plaintiff's  property  has  been  overflowed 
at  various  times  causing  the  injuries  complained  of  in  her  petition, 
and  damaging  plaintiff  in  the  amount  found  by  the  jury. 

The  trial  court  properly  refused  to  instruct  the  jury  at  the  request 
of  the  railway  company  to  return  a  verdict  for  said  company  upon  all 
claims  for  damages  for  permanent  injury  to  plaintiff's  property  on  the 
ground  that  all  such  claims  had  been  finally  adjudicated  and  settled  in 
the  former  suit  for  damages  to  said  property  brought  by  the  deceased 
husband  of  the  plaintiff.  The  only  ground  of  recovery  against  the 
railway  company  submitted  to  the  jury  in  this  case  was  the  negligence 
of  said  company  in  permitting  said  sewer  to  become  choked  with  rub- 
bish so  that  it  failed  to  carry  off  the  water  which  accumulated  on  the 
street  adjoining  plaintiff's  property,  and  thereby  caused  said  property 
to  be  overflowed.  It  is  manifest  that  the  dainages  to  plaintiff's  prop- 
erty caused  by  this  act  of  negligence  was  not  and  could  not  have  been 
recovered  in  a  suit  brought  nearly  twenty  years  before  the  negligent  act 
complained  of  was  committed.  The  petition  does  not  seek  to  recover 
any  damages  which  were  or  could  have  been  recovered  in  the  former 
suit,  and  the  issue  of  res  adjudicata  did  not  arise  by  reason  of  the  for- 
mer judgment  pleaded-  and  proven  by  the  railway  company,  and  that 
issue  was  properly  ignored  by  the  court  in  his  charge  to  the  jury.  The 
petition  does  allege  the  insufficient  construction  of  the  sewer  as  one  of 
the  causes  of  the  injury  to  the  property,  but  this  was  not  submitted  to 
the  jury  as  one  of  the  grounds  of  recovery,  and  the  evidence  shows  that 
the  alleged  insuflficient  sewer  was  a  brick  sewer,  constructed  long  after 
the  former  suit  had  been  disposed  of,  and  that  prior  to  the  construction 
of  said  sewer  the  wooden  sewer  maintained  by  the  railway  company  was 
sufficient  to  protect  plaintiff's  property  from  overflow.  Railway  v. 
Seymour,  63  Texas,  345;  Green  v.  Railway,  79  Texas,  604;  Railway  v. 
Haskell,  4  Texas  Civ.  App.,  550. 

The  petition  alleges  that  by  reason  of  the  overflow  of  plaintiff's  prop- 
erty said  premises  had  become  filthy  and  unhealthy  *  *  ♦  and 
"almost  uninhabitable."  Under  these  allegations,  we  think  the  "in- 
convenience" of  living  upon  such  premises  was  an  element  of  damage 
which  might  properly  be  submitted  to  the  jury,  and  the  objection  to  the 
charge  which  submitted  to  the  jury,  with  other  elements  of  damages 
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claimed  by  plaintiflf,  damages  for  ^^inconvenience/'  if  any,  caused  by 
such  overflow,  should  not  be  sustained. 

It  would  serve  no  useful  purpose  to  discuss  categorically  or  in  detail 
the  various  assignments  which  complain  of  errors  in  the  charge  of  the 
court  and  of  the  refusal  of  the  couri;  to  give  special  instructions  re- 
quested by  the  plaintiff  in  error.  It  is  sufficient  to  say  that  in  our 
opinion  none  of  these  assignments  should  be  sustained.  The  charge 
of  the  court  fully  and  fairly  presented  to  the  jury  all  of  the  issues 
raised  by  the  pleadings  and  evidence,  and  the  special  charges  requested 
by  the  plaintiff  in  error,  in  so  far  as  they  contain  a  correct  statement 
of  the  law  applicable  to  facts  in  the  case,  were  included  in  the  charge 
given  by  the  couri;,  and  should  not  have  been  repeated. 

No  judgment  was  rendered  in  favor  of  the  city  of  Houston  over  against 
the  railway  company  for  the  amount  adjudged  against  said  ciiy  in  favor 
of  the  plaintiff.  It  is  therefore  unnecessary  for  us  to  determine  whether 
the  paragraph  of  the  court's  charge  authorizing  such  judgment  in  favor 
of  the  city  should  have  been  given.  If  the  giving  of  such  instruction 
was  erroneous,  the  error  was  manifestly  harmless,  as  evidenced  by  the 
verdict  and  judgment. 

There  is  no. merit  in  the  assignment  which  complains  of  the  ruling 
of  the  trial  court  in  admitting  the  testimony  of  plaintiff  and  the  wit- 
nesses Harrell  and  Moore  as  to  the  value  of  the  personal  property  de- 
stroyed by  the  overflow  and  as  to  the  difference  in  value  of  plaintiff's 
property  before  and  since  the  time  of  the  alleged  overflows.  The  plain- 
tiff, who  testified  in  her  own  behalf,  was  asked  what  was  the  market 
value  of  the  personal  property  claimed  to  have  been  destroyed.  This 
question  was  objected  to  on  the  ground  that  the  witness  was  not  shown 
to  be  qualified  to  testify  as  to  the  value  of  the  p'toperty.  She  thcD 
stated  that  she  knew  the  market  value  because  she  had  bought  the  prop- 
erty about  that  time,  and  knew  its  value  from  the  price  paid.  IJpon 
this  statement  her  testimony  was  admitted.  The  bill  of  exception  to 
this  testimony  does  not  show  that  any  further  questions  were  asked  the 
witness  testing  her  knowledge  as  to  the  market  value  of  the  property. 
The  witness  having  stated  that  she  knew  the  market  value  of  the  prop- 
erty, the  further  statement  that  she  knew  it  from  the  price  she  had 
paid  for  it  would  not  disqualify  her  to  testify  as  to  such  value  in  the 
absence  of  a  showing  that  her  only  knowledge  of  the  value  of  the  prop- 
erty was  from  what  she  had  paid  for  it. 

The  witness  Harrell  testified  that  there  was  little  or  no  difference  in 
value  of  plaintiff's  property  on  February  7,  1897,  and  its  value  at  the 
time  of  the  trial,  but  that  it  was  worth  a  little  more.  The  witness 
Moore  testified  that  there  had  been  a  general  increase  in  the  value  of 
property  throughout  the  city  of  Houston  since  February,  1897,  of  20 
per  cent.  Conceding  for  the  sake  of  argument  that  this  testimony  was 
inadmissible,  it  could  not  possibly  have  injured  the  plaintiff  in  error, 
and  its  admission  would  not  authorize  a  reversal  of  the  judgment  of 
the  court  below. 


H.  E.  &  W.  T.  Ry.  Co.  v.  Charwaine.  639 

The  plaintiff,  over  the  objection  of  the  defendant,  introduced  in  evi- 
dence a  deed  from  M^  M.  McKee  conveying  the  property  described  in 
the  petition  to  her  deceased  husband,  William  James,  and  testified  that 
her  husband  purchased  said  property  with  funds  inherited  by  her  from 
her  father's  estate.  After  this  evidence  was  admitted  defendant  moved 
the  court  to  abate  the  suit  because  the  heirs  of  William  James  were  not 
parties  thereto,  and  this  motion  being  overruled,  requested  the  court 
to  instruct  the  jury  to  disregard  the  testimony  of  plaintiff  that  said 
property  was  purchased  with  her  separate  funds,  because  plaintiff's 
right  to  assert  an  equitable  title  to  said  property  was  a  stale  demand. 
This  charge  was  refused.  The  trial  court  committed  no  error  in  his 
rulings  in  respect  to  any  of  these  matters.  The  evidence  shows  that 
plaintiff  has  been  in  the  possession  and  enjoyment  of  said  property  ever 
since  its  purchase,  and  her  right  to  assert  her  equitable  title  thereto 
against  the  heirs  of  her  husband  is  not  a  stale  demand. 

The  case  of  Railway  v.  Stockton,  15  Texas  Civil  Appeals,  145,  38 
Southwestern  Reporter,  647,  cited  by  plaintiff  in  error  on  the  proposi- 
tion that  the  motion  to  abate  the  suit  should  have  been  granted,  does 
not  sustain  such  proposition.  In  that  case  the  plaintiff  sued  to  re- 
cover for  injury  to  land  alleged  in  the  petition  to  have  been  his  prop- 
erty. He  not  only  failed  to  show  any  title  in  himself,  but  testified  on 
the  trial  that  he  did  not  own  the  land,  that  it  belonged  to  his  mother 
and  his  wife,*and  that  he  was  in  possession  only  as  their  agent.  Upon 
these  facts  no  right  of  recovery  was  shown  in  the  plaintiff,  and  the  de- 
fendant was  clearly  entitled  to  a  judgment. 

Dr.  Parker,  the  physician  who  gave  medical  attention  to  plaintiff's 
family  during  the  summer  of  1897,  testified  that  his  services  were  worth 
$150.  This  was  sufficient  evidence  of  the  reasonableness  of  his  bill  to 
authorize  the  court  to  submit  it  to  the  jury  as  an  element  of  damage. 

We  are  of  opinion  that  the  record  discloses  no  reversible  error,  and 
that  the  judgment  of  the  court  below  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 


INDEX. 


Abatement. 
Of  nuisance — cost  of,  recoverable.    See  Nuisance,  1.    . 

Acceptance  of  Service. 
B7  wife,  of  motion  to  enter  judgment  on  award.    See  Arbitration,  3. 

Accident. 

Unexplained,  warranting  charge  on  theory  of  negligence.  See  Master  and 
Servant,  8. 

Accident  Insurance. 

1.  The  fact  that  a  physician  who  attended  the  insured  testified  a  year  and 
a  half  thereafter  that  he  did  not  remember  whether  the  insured  told  him  he 
had  received  an  accidental  injury,  does  not,  as  matter  of  law,  preclude  the  court 
and  jury  from  inferring  from  all  the  facts  in  the  ease  that  an  accidental  injury 
had  occurred.    Insurance  Co.  v.  Hunter,  489. 

2.  A  recovery  can  be  had  for  death  under  an  accident  policy  insuring  against 
death  resulting  from  bodily  injiu-es  effected  through  accidental  means  independ- 
ently of  all  other  causes,  where  the  accidental  injury  produces  rheumatism,  and 
this  causes  the  death.    Id. 

3.  Evidence  held  to ,  warrant  a  finding  that  an  accidental  injury  occurred, 
from  external  and  violent  means,  and,  independently  of  all  other  causes,  re- 
sulted in  and  caused  the  death  of  the  insured.    Id. 

4.  A  motion  to  withdraw  all  that  part  of  the  evidence  of  certain  witnesses 
to  the  effect  that  the  insured  told  them  that  the  injury  was  accidental,  wa» 
properly  overruled  as  being  too  general,  and  for  failure  to  set  out  the  particular 
testimony  sought  to  be  withdrawn.    Id. 

5.  Where  objection  was  made  to  an  answer  in  a  deposition  seeking  to  show 
an  accidental  injury  to  the  insured,  on  the  ground  that  it  disclosed  that  all  the 
testimony  of  the  witness  was  predicated  on  declarations  made  to  him  by  the 
deceased  long  after  the  injury,  the  court  properly  excluded  all  that  part  of  the 
answer  which  was  hearsay,  and  admitted  the  part  based  exclusively  on  the  per- 
sonal knowledge  of  the  witness.    Id. 

6.  Where  in  an  action  on  an  accident  policy  a  witness  was  asked  if  he  knew 
H.,  the  insured,  who  met  with  an  accidental  injury  at  a  certain  time  and  place, 
and  if  so,  how  long,  an  objection  thereto  on  the  ground  that  the  question  as- 
sumed the  happening  of  an  accidental  injury  was  properly  overruled,  as  the  jury 
must  have  understood  the  reference  to  the  injury  as  intended  merely  to  identify 
the  party.    Id. 

7.  The  provision  of  the  statute  authorizing  the  recovery  of  12  per  cent  of  the 
loss  and  an  attorney  fee  as  a  penalty  for  failure  of  the  insurance  company  to 
pay  within  the  time  specified  in  the  policy,  is  held  not  to  apply,  as  to  the  pen- 
alty to  accident  insurance,  since  statutes  imposing  penalties  are  to  receive  a 
strict  construction.    Rev.  Stats.,  art.  3071.    Insurance  Co.  v.  Parker,  621. 

8.  Where  an  accident  insurance  company  pays  a  loss,  suffered  by  reason  of . 
personal  injury  received  while  the  insured  was  in  the  railroad  service,  it  is  not 
subrogated  to  his  right  to  claim  damages  against  the  railroad  company.    Id. 

Acknowledgment. 

1.  Where  the  certificate  of  acknowledgment  to  a  deed  of  the  wife's  separate 
land,  recited,  as  to  the  wife's  separate  acknowledgment,  that  she  "being  asked 
separately  says  that  she  signed  the  deed  with  her  own  full  will,  without  being 
forced  or  compelled  by  her  husband,  and  that  she  signed  the  within  instrument 
for  all  purposes  and  considerations  therein  contained,"  the  deed  was  a  nullity 
Vol.  30  Civil— 41. 
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Acknowledgment — continued. 

because  the  certificate  does  not  recite  a  separate  and  privy  examination  of  the 
wife,  nor  that  the  instrument  was  explained  to  her,  and  she  is  not  made  to  de- 
clare that  she  did  not  wish  to  retract  it.    Estes  v.  Turner,  365. 

2.  The  certificate  of  the  officer  showing  the  due  acknowledgment  of  a  deed 
by  a  married  woman  can  not  be  contradicted  or  impeached  on  the  ground  that 
the  acknowledgment  was  taken  hurriedly,  without  an  explanation  of  the  deed 
or  examination  apart  from  the  husband,  where  no  fraud  is  alleged.  Brand  t. 
Salt  Co.,  458. 

Action  for  Death. 

In  an  action  of  damages  for  wrongfully  causing  death,  the  jury  are  not  re- 
stricted to  such  as  may  accrue  to  the  children  of  the  deceased  during  their  min- 
ority, since  the  statute  giving  the  right  of  action  in  such  cases  provides  merely 
that  the  jury  "may  give  such  damages  as  they  may  think  proportionate  to  the 
injury  resulting  from  such  death."  Rev.  Stats.,  art.  2909.  Railway  t.  Puente, 
246. 

Action  of  Debt. 

Damages  for  breach  of  contract  recoverable  in.    See  Pleading,  2. 

Where  the  action  was  for  debt  upon  a  note,  rather  than  for  damages  for 
breach  of  a  collateral  contract,  the  measure  of  damages  was  the  amount  due 
upon  the  note,  less  the  credits  to  which  it  was  entitled;  and  the  burden  of  proof 
was  on  the  defendants  to  show  the  credits  arising  from  the  sale  of  collateraUy 
and  that  the  collaterals  were  sold  at  a  fair  price.    Tinsley  v.  Mcllhenny,  352. 

Act  of  Legislature. 
Time  of  taking  effect — emergency  clause.    See  Ck>nstitutional  Law,  2. 

Actual  Notice. 
Of  recitals  in  recorded  deed.    See  Record  of  Deeds,  2. 
Of  rights  of  an  heir.    See  Evidence,  17. 

Actual  Settler. 
Award  to  one  who  is  not,  is  void.    See  School  Lan4>  6. 
Has  preference  over  lessee  to  purchase.    See  School  Land«  6. 

Administrator. 
As  party  to  iBuit  for  rents  and  title.    See  Jurisdiction,  3. 
Judgment  against,  construed.    See  Jurisdiction,  4. 

Admission. 
As  waiver  of  lease  from  State.    See  Public  Lands,  2. 

Advancements. 
Declarations  of  deceased  grantor  as  to.    See  Deed,  3. 

Affidavit. 
Of  jurors,  to  impeach  verdict.    See  Verdict,  2. 

To  justness  of  claim  where  judgment  is  by  confession.    See  Judgment,  7. 
For  distress  warrant — compliance  with  statute.    See  Landlord's  Lien,  3. 

Agency. 

See  Principal  and  Agent. 

Agreement  to  deliver  message  out  of  office  hours.    See  Telegraph  Company,  3. 

Notice  of  limitation  of  agent's  authority.    See  Fire  Insurance,  3. 

Liability  of  agent  to  principal.    See  Fire  Insurance,  4. 

Remittance  of  agent — credited  how.     See  Cities,  2. 

An  insurance  agent  acquiring  from  his  subagent  a  note  given  for  insurance 
and  obtained  by  fraudulent  representations  and  guaranties  not  complied  with, 
being  charged  by  law  with  notice  of  his  agent's  fraud  and  guaranty,  can  not  be 
protected  as  an  innocent  holder.    Vv^ebb  v.  Moseley,  311. 
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Aggravation  of  Injury. 
Rule  as  to — degree  of  care.    See  Personal  Injury,  10. 

Agreement  of  Counsel. 

When  not  sufficient  for  the  record.  See  Conclusions  of  Fact;  Statement  of 
Facts,  1. 

Allegation  and  Proof. 
Proof  where  "shock  to  the  nervous  system"  is  alleged.    See  Personal  Injury,  1. 
Proof  of  explanatory  fact  not  alleged.    See  Contributory  Negligence,  18. 
Proof  of  expenses,  in  damage  suit,  not  alleged.    See  Telegraph  Company,  9. 
Of  injury  to  land  by  overflowing.    See  Damages,  7. 

1.  Where  the  petition  in  an  action  for  personal  injury  charged  that  plaintiff's 
hip  was  dislocated,  plaintiff  was  not  precluded  from  recovering  for  injuries  to 
his  hip,  including  a  bruise,  strain,  or  contusion,  on  the  ground  that  the  evidence 
did  not  show  a  dislocation.    Railway  v.  Brown,  57. 

2.  In  an  action  for  personal  injuries  an  allegation  of  injury  to  the  head,  back, 
sides,  arms,  stomach,  ankle,  and  nervous  system  does  not  warrant  the  admission 
of  evidence  that  the  party  was  injured  internally  and  her  groins  and  ovaries 
affected.    Texas  Fair  v.  Marti,  132. 

Amendment. 
Held  not  to  set  up  new  cause  of  action.    See  County  B<mds,  1. 

Amount  in  Controversy. 

Where  a  plea  in  reconvention  was  withdrawn — appeal  to  county  court.  See 
Jurisdiction,  1. 

Interest  not  affecting— justice  court.    See  Judgment,  5. 

Ancient  Instmment. 

Plaintiff,  claiming  under  a  transfer  of  the  right  to  receive  land  from  the  gov- 
ernment, as  an  ancient  instnunent,  was  entitled  to  the  admission  in  evidence  of 
a  certified  copy  from  the  Land  Office  of  the  sun^ey  and  field  notes,  together  with 
the  assignee's  declaration  that  they  were  made  for  him  as  such  assignee,  in 
order  to  show  that  the  ancient  instrument  had  been  acted  on  by  him.  Yeary 
V.  Crenshaw,  399. 

Animals. 
Killing  diseased  by  county — compensation  for.    See  Constitutional  Law,  1. 

Anti-Trust  Statute. 

The  Act  of  May  25,  1899,  prohibiting  pools,  trusts,  and  monopolies,  author- 
izing prosecutions  against  them  and  the  recovery  back  of  any  money  paid  to 
such  a  company  or  corporation  so  unlawfully  transacting  business,  provides  for 
a  penalty,  and  not  liquidated  damage,  so  that  the  right  of  action  dies  with  the 
corporation.    Mason  v.  Adoue,  276. 

Appeal. 

See  Assignment  of  Error;  Bill  of  Exceptions;  Practice  on  Appeal;  Statement 
of  Facts. 

To  county  court — ^amount.    See  Jurisdiction,  1. 

Objections  to  the  admissibility  of  evidence  can  not  be  made  for  the  first  time 
in  the  appellate  court.    Myers  v.  Menifee,  28. 

Appeal  Bond. 

Sureties  on  released.    See  Sureties^  1. 

Appearance. 
To  object  to  jurisdiction,  as  giving  jurisdiction.    See  Foreign  Corporation,  2. 

Application  of  Payments. 

1.  The  common  law  rule,  which  prevails  in  this  State,  gives  the  creditor  the 
right,  in  the  absence  of  instructions  by  the  debtor,  to  make  such  application  of 
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payments  as  he  may  elect,  provided  it  be  not  inequitable  and  unjust  to  the 

debtor.    Thatcher  v.  Tillory,  327. 

2.  Where  a  debtor  owed  both  by  note  and  open  account,  it  was  not  inequi- 
table for  the  creditor  to  apply  payments  to  the  account;  and  as  between  a  debt 
secured  by  chattel  mortgage  and  an  unsecured  debt,  the  creditor  could  apply 
payments  to  the  latter.    Id. 

3.  Where  a  landlord's  accounts  with  his  tenant  were  yearly  accounts,  a  de- 
lay from  October  10th  to  the  end  of  December  in  applying  a  balance  of  a  pay- 
ment made  by  the  tenant  debtor  on  the  current  year  account  to  an  unsecured 
debt  of  the  previous  year,  against  a  similar  debt  secured  by  mortgage,  was  not 
such  delay  as  forfeited  the  creditors  right  in  that  regard,  the  application  being 
made  with  the  first  regular  statement  of  the  account  furnished  the  tenant.    I<L 

Appointment. 
Of  receiver  without  notice.    See  Receiver,  1. 

Arbitration. 

1.  An  agreement  between  a  married  woman  and  her  husband,  with  whom  she 
is  living,  to  determine  and  effect  by  arbitration  a  division  of  their  property,  is 
a  nullity,  since  she  has  no  power  to  make  such  a  contract.  Crouch  v.  Crouch, 
288. 

2.  The  agreement  to  arbitrate  being  void,  the  judgment  of  the  court  entered 
on  the  award  and  attempting  to  fix  the  status  of  the  property  as  between  her 
and  her  husband  was  also  void.    Id. 

3.  The  wife's  acceptance  of  service  of  the  motipn  to  have  judgment  entered 
on  the  award  could  not  give  any  vitality  to  such  void  agreement  and  award, 
nor  operate  as  a  waiver  of  the  statutory  requirement  that  the  judgment  on  such 
an  award  shall  be  entered  at  the  succeeding  term  of  court.    Id. 

4.  Limitations  did  not  run  during  coverture  against  the  wife's  right  to  set 
aside  the  judgment  on  the  award.    Id. 

5.  As  to  the  adult  children  who  were  also  parties  to  the  arbitration  and  who 
do  not  complain  of  the  award,  the  judgment  thereon  was  properly  held  binding 
as  between  them  and  the  husband  and  wife  jointly,  there  being  nothing  to  show 
that  the  division  was  unfair  or  inequitable  as  to  their  interests.    Id. 

Argument  of  Counsel. 
Two  not  allowed  plaintiff,  where  defendant  declines  to  argue.    See  Trial,  1. 

1.  A  judgment  will  not  be  reversed  for  improper  remarks  of  counsel  in  the 
closing  argument  where  the  court  instructed  the  jury  to  disregard  them,  and 
the  verdict  does  not  appear  excessive  and  is  sustained  by  the  evidence.  Railway 
V.  Kingston,  24. 

2.  Improper  argument  of  counsel  may  be  reviewed  on  appeal  on  a  bill  of 
exceptions  showing  objections  to  the  argument,  without  a  request  to  the  trial 
court  to  instruct  the  jury  to  disregard  such  argument.  Following  Telegraph  Co. 
V.  Perry,  95  Texas,  645.'  Telegraph  Co.  v.  Perry,  243. 

3.  Where  there  is  no  complaint  that  the  damages  allowed  are  excessive,  and 
the  amount  is  justified  by  the  evidence,  improper  remarks  of  counsel  going  only 
to  the  amount  will  not  be  cause  for  reversal,  and  even  where  there  is  an  exces- 
sive allowance  of  damages  the  error  can  be  cured  by  remittitur.    Id. 

4.  Improper  remarks  of  counsel  to  the  juiy  will  not  constitute  ground  for 
reversal  where  the  verdict  is  fully  warranted  by  the  facts,  and  probably  no  harm 
was  occasioned  thereby.     Shetter  v.  Railway,  636. 

Assignment. 
Of  policy.    See  Life  Insurance,  1. 
Of  claim  for  personal  injury  before  suit.    See  Personal  Injury,  6. 

Assignment  of  Error. 

To  ruling  on  special  exception.     See  Practice  on  Appeal,  1. 

1.  Where  an  assignment  of  error  is  to  the  admission  of  evidence,  and  the  evi- 
dence is  not  stated  in  the  propositions  made  under  the  assignment,  and  the  page 
of  the  transcript  where  it  may  be  found  is  not  cited,  the  assignment  will  not  be 
considered.    Electric  Co.  v.  Troell,  200. 
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2.  Where  no  statement,  as  required  tby  Rule  31  of  the  Courts  of  Civil  Ap- 
peals, is  subjoined  to  the  propositions  under  the  assignments  of  error,  they  will 
not  be  considered.    Railway  v.  Fuente,  246. 

3.  An  assignment  of  error  in  permitting  the  amendment  after  verdict  of  a 
"first  amended  petition/'  can  not  be  considered  where  no  such  pleading  is  found 
in  the  record.    Fire  Assn.  v.  Norris,  299. 

4.  Assignments  of  error  that  "the.  verdict  is  contrary  to  the  charge;"  and 
that  "the  verdict  is  not  supported  by  the  evidence,  and  is  contrary  to  the  evi- 
dence, and  was  produced  by  the  allowance  of  prejudicial  evidence  hereinbefore 
complained  of,"  and  that  "the  judgment  is  without  authority  of  law  or  evi- 
dence, and  contrary  to  the  charge  and  the  evidence,"  not  followed  by  any  prop- 
ositions, are  too  general  and  indefinite  to  be  considered.  Cline  v.  HackbEirth, 
692. 

Assumed  Risk 

Minor  employe — dangerous  work— evidence.    See  Master  and  Servant,  3. 

Railroad  employe  riding  qn  work  train.    See  Master  and  Servant,  6. 

Railroad  carpenter — patent  defect  in  tool  box.    See  Master  and  Servant,  9. 

Using  tool  known  to  be  defective.    See  Master  and  Servant,  12. 

Alighting  from  car — charge.     See  Charge,  12. 

Making  flying  switch — knowledge  of  custom.    See  Railroads,  10. 

Brakeman  failing  to  signal  engineer  in  time.  See  Railroads,  7;  also  Contri- 
butory Negligence,  15. 

Negligence  of  subcontractor.    See  Negligence,  9. 

1.  In  an  action  by  a  railroad  employe  for  personal  injury  received  In  the 
service,  a  charge  that  an  employe  of  a  railroad  assumes  the  ordinary  and  rea- 
sonable risks  of  his  employment,  and  it  is  his  duty  to  comply  with  the  rules  of 
the  company  in  running  its  trains,  is  one  of  which  the  defendant  can  not  com- 
plain.   Railway  v.  Scott,  496. 

2.  Where  a  brakeman,  while  uncoupling  cars,  was  injured  by  reason  of  the 
negligent  act  of  the  engineer  in  backing  the  engine  in  an  unusual  and  violent 
manner,  and  the  brakeman's  act  in  drawing  the  coupling  pin  was  simultaneous 
with  such  act  of  the  engineer,  the  risk  was  not  assumed,  since  the  brakeman 
could  not  have  known  of  the  negligence.    Railway  v.  Hoyt,  518.  • 

3.  That  the  brakeman,  as  stated  by  himself,  was  on  the  lookout  for  danger 
while  engaged  in  drawing  the  pin  did  not  imply  that  he  was  looking  for  the 
violent  and  unusual  movement  of  the  engine,  since  one  engaged  in  so  hazardous 
an  occupation  should  be  constantly  on  the  lookout  for  danger.    Id. 

4.  Where  through  the  negligent  act  of  an  engineer  in  moving  his  train  back- 
ward without  a  signal  a  brakeman  was  injured  while  engaged  between  the  cars 
in  uncoupling  them  by  withdrawing  the  pin  with  his  hands,  and  the  evidence 
showed  that  there  was  no  danger  so  long  as  the  engineer,  as  required  by  his 
duty,  did  not  move  the  train  without  a  signal,  the  risk  was  not  assumed,  and 
the  fact  that  the  cars  were  provided  with  automatic  levers  for  uncoupling  did 
not  affect  the  question.  For  the  risk  to  have  been  assumed  the  circumstances 
must  have  been  such  that  the  brakeman  must  necessarily  have  known  the 
danger.    Railway  v.  Courtney,  644. 

Attachment. 

1.  Where  in  an  action  for  wrongful  attachment  there  was  a  general  verdict 
for  the  defendant,  and  it  was  not  challenged  on  appeal  as  contrary  to  law  or 
unsupported  by  the  evidence,  the  trial  court's  exclusion  of  evidence  as  to  loss 
of  profit  in  plaintiff's  business,  caused  by  the  attachment,  and  as  to  the  value 
of  the  goods  attached,  could  not  be  regarded  as  prejudicial.'  Cline  v.  Hackbarth, 
591. 

2.  The  attachment  having  been  sued  out  on  the  ground  that  the  attachment 
defendant  was  about  to  convert  his  property  into  money  for  the  purpose  of  de- 
frauding his  creditors,  it  was  permissible,  as  tending  to  prove  this,  to  show 
that  such  defendant  (plaintiff  here)  on  the  day  the  attachment  issued  filed  for 
record  a  deed  made  by  himself  to  his  father  three  years  before.    Id. 

3.  The  judgment  in  the  original  attachment  suit,  having  been  suspended  by 
appeal,  was  not  admissible  in  this  action  for  damages  to  show  that  plaintiff 
herein  was  indebted  to  defendant,  but  the  proceedings  in  such  original  suit  were 
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admissible  to  show  that  defendant  herein  was  there  prosecuting  his  claim  in 
good  faith,  and  that  the  proceeds  of  the  attached  property  were  applied  to  the 
satisfaction  of  such  claim.    Id. 

4.  Evidence  that  on  the  day  before  the  attachment  was  sued  out  and  levied 
the  attachment  defendant's  wife  stated  that  her  husband  had  sold  one  of  his 
teams  was  admissible  as  bearing  on  the  issue, of  malice  in  suing  out  the  writ, 
and  was  propei  ly  limited  by  the  court,  to  such  pm^se.    Id. 

Attorney  and  Client. 
Privileged  communication  between.    See  Evidence,  II. 

Attorney  Fees. 
Not  allowed  to  a  party  impleaded.    See  Life  Insurance,  7. 

Attorney-General. 
Approval  of  bonds  by.    See  County  Bonds,  3. 

Baggage. 
Loss  of — ^presumption  of  negligence.     See  Sleeping  Car  Company,  1. 

BaUots. 
Marks  of  identification  on.    See  Election,  2. 

Bankrupt 
Transfer  by,  after  adjudication.    See  School  Land,  8. 

Beneficiary. 
Right  to  change  reserved — vested  interest.    See  life  Insurance,  6. 
Assent  of,  to  transfer  of  certificate  of  stock.    See  Garnishment,  I. 

Benefit  Certificate. 
How  payable  on  death  of  beneficiary.    See  Life  Insurance,  6. 

Bias. 

Of  physician  in  employ  of  defendant.    See  Evidence,  15. 

Bill  of  Exceptions. 
Not  signed — presumption  in  such  case.    See  Practice  on  Appeal,  12. 

1.  The  appellate  court  will  not  consider  a  bill  of  exceptions  not  approved  by 
the  trial  judge  nor  verified  by  the  affidavits  of  bystanders  as  required  by  the 
statute.    Railway  v.  Holt,  330. 

2.  Error  in  exclusion  of  evidence  may  be  considered,  though  the  bill  of  excep- 
tions does  not  show  that  any  special  ground  of  objection  was  assigned.  Kings- 
bury V.  Bank,  387. 

3.  Where  a  bill  of  exceptions  conflicts  with  the  statement  of  facts  as  to 
whether  the  evidence,  the  introduction  of  which  is  complained  of,  was  admitted, 
the  appellate  court  can  not  determine  which  was  correct.    Ellis  v.  Le  Bow,  449. 

Bill  of  Lading. 

Shipper  placing  therein  directions  as  to  care  of  the  goods.  See  Carriers  of 
Freight,  2. 

Made  to  consignor — title  in  him  until  its  delivery  to  consignee.  See  Ship- 
ment, 2. 

Bona  Fide  Purchaser. 
See  Innocent  Purchaser. 

Bond. 
See  County  Bonds;  Liquor  Dealer's  Bond;  Municipal  Bonds. 
Sureties  on  not  released.    See  Building  Contract,  1. 
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Bond  for  Title. , 
One  held  to  be,  in  effect,  a  deed.    See  Conveyance,  1 ;  Deed,  12. 

Boundary. 

1.  To  determine  the  location  of  a  boundary  line,  as  fixed  by  a  judgment,  evi- 
dence is  admissible  to  show  the  actual  location  on  the  ground  of  the  boundaries 
so  fixed,  and  to  explain  ambiguities  in  such  judgment  disclosed  by  attempting  to 
locate  the  lines  in  accordance  with  it.    Dillingham  v.  Smith,  525. 

2.  The  judgment  on  a  verdict  fixing  a  boundary  must  depend  on  and  follow 
the  verdict,  which  can  not  be  added  to  or  varied  by  a  supplemental  survey  made 
under  order  of  the  court  between  verdict  and  judgment.    Id. 

3.  Where  a  verdict  attempting  to  fix  the  location  of  a  boundary  line  presents 
an  ambiguity  making  it  impossible  to  render  a  judgment  which  can  determine 
the  actual  line  in  accordance  with  the  terms  of  such  verdict,  judgment,  on  re- 
versal, can  not  be  rendered  upon  it,  but  the  case  will  be  remanded  for  trial    Id. 

Bounty  Warrant. 
Identity  of  grantee  in,  not  shown.    See  Heirs,  1. 

Building. 
Identity  of,  destroyed.    See  Fire  Insurance,  7-9. 

Building  Contract. 

1.  Where  an  indemnity  bond  given  by  a  building  contractor  expressly  waived 
compliance  by  the  owner  with  the  terms  of  payment  provided  in  the  contract, 
and  stipulated  that  the  sureties  should  reimburse  the  owner  for  money,  labor, 
or  material  furnished  by  reason  of  any  failure  on  the  part  of  the  contractor, 
and  the  latter  .told  the  owner  that  he  was  unable  to  complete  the  building  for 
the  contract  price,  and  the  owner  paid  the  contract  price  in  full  before  the  com- 
pletion of  the  building,  contrary  to  the  terms  of  the  contract,  and  also  fur- 
nished labor  and  materials  with  which  to  complete  it,  the  sureties  were  not 
thereby  relieved  of  liability  on  the  ground  that  the  acts  of  the  owner  were  in 
violations  of  the  contract.    Brown  Iron  Go.  v.  Templeman,  50. 

2.  In  an  action  against  the  sureties  on  a  contractor's  bond  plaintiff  alleged 
that  the  contractor  failed  to  furnish  labor  and  materials  to  complete  the  build- 
ing, so  that  it  became  necessary  for  plaintiff  to  furnish  them^  which  he  did,  and 
that  the  amount  furnished  the  contractor  was  $2005,  and  on  the  trial  plaintiff 
testified  that  he  paid  out  that  amount  for  labor  and  materials,  and  there  was 
no  exception  to  the  pleading  nor  objection  to  the  evidence,  it  is  held  that  the 
allegations  and  evidence  might  be  construed  to  mean  either  that  plaintiff  ad- 
vanced the  money,  or  that  he  furnished  labor  and  materials,  so  that  on  objection 
first  raised  on  appeal  there  was  no  variance.    Id. 

Building  and  Loan  Assodationa. 
Contracts  of,  tainted  with  usury.    See  Usury,  1,  2,  6. 

Burden  of  Proof. 

To  show  the  interest  of  an  heir.    See  Limitations,  9. 

As  to  contributory  negligence  in  walking  on  railroad  track.  See  Contributory 
Negligence,  8. 

Of  showing  payment  and  valuable  consideration.    See  Innocent  Purchaser,  1. 

As  between  the  heirs  of  the  beneficiary  and  of  the  insured — simultaneous 
death.    See  Life  Insurance^  6. 

On  purchaser  of  vendor's  lien  note — a  prior  lien  note  outstanding.  See  Notes,  1. 

In  case  of  loss  of  baggage  from  sleeping  car.    See  Sleeping  Car  Company,  2. 

As  on  plaintiff  to  make  out  his  case — two  grounds  of  recovery.     See  Charge,  14. 

To  show  credit  on  note.     See  Action  for  Debt,  1. 

Proper  charge  on,  as  to  contributory  negligence.  See  Contributory  Negli- 
gence, 4. 

1.  Where  the  charge  contains  no  distinct  instruction  that  the  burden  of  proof 
is  on  plaintiff,  yet,  when  considered  as  a  whole,  makes  it  clearly  appear  that  the 
burden  is  on  plaintiff  to  establish  by  evidence  the  facts  on  which  he  seeks  to 
recover,  it  is  sufficient  in  this  respect.     Cotton  Co.  v.  Collier,  106. 

2.  Where  the  court  charged  that  "the  burden  of  proof  is  on  the  defendant 
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to  establish  its  plea  of  avoidance  set  up  in  its  answer  by*  a  preponderance  of  the 
evidence,"  an  objection  that  the  term  '*plea  in  avoidance"  is  unintelligible  to  the 
lay  mind,  and  perhaps  led  the  jury  to  believe  that  the  burden  of  proof  as  to 
the  entire  case  was  on  the  defendant,  can  not  be  urged  where  the  defendant 
failed  to  request  a  further  charge  amplifying  and  explaining  sudi  instruction. 
Railway  v.  Scott,  496. 

Cancellation. 
Of  lease  by  Land  Commissioner.    See  School  Land,  1. 

1.  Where  an  action  to  cancel  certain  contracts  and  deeds  made  in  pursuance 
thereof  was  brought  against  the  principal  defendant  corporation  and  also  against 
a  junior  branch  corpora tioYi,  and  against  the  officers  of  such  latter  corporation, 
the  petition  alleging  a  conspiracy  between  all  the  parties  and  fraud  in  the  pro- 
curement of  the  contracts  and  deeds,  such  latter  parties  were  properly  joined  in 
the  action.    Cotton  Co.  v.  Collier,  105. 

2.  Representations  as  to  the  quality  and  capacity  of  the  new  round-bale  oot- 
ton  presses,  the  merchantable  quality  of  the  cotton,  as  pressed  by  the  new  sys- 
tem, the  saving  to  be  made  in  the  reduction  of  freight  rates,  and  that  the  new 
process  had  passed  the  experimental  state,  purporting  to  be  allegations  of  fact 
within  the  knowledge  of  the  party  making  them,  and  upon  which  plaintiff  relied, 
were  not  mere  expressions  of  opinion,  but  statements  of  existing  facts.    Id. 

3.  If,  however,  such  representations  had  reference  to  what  defendants  woxdd 
do  in  the  future,  and  were  the  inducement  for  the  execution  by.  plaintiff  of  the 
contract,  he  could  avoid  it,  if  they  were  false,  and  defendants  knew  at  the  time 
that  they  would  not  be  performed.    Id. 

4.  Where  the  action  was  to  cancel  certain  contracts  for  fraud  in  obtaining 
them,  evidence  of  antecedent  statements  made  to  induce  their  execution,  was 
admissible  to  show  the  frauds  and  could  not  be  excluded  as  contradicting  or 
varying  the  subsequent  written  contracts.    Id. 

5.  Evidence  held  to  warrant  a  finding  that  the  plaintiff  did  not  ratify  and 
confirm  certain  contracts  after  a  knowledge  of  fraud  in  their  procurement.    Id. 

6.  Where  defendants  pleaded  that  plaintiffs  had,  after  the  execution  of  the 
first  and  of  the  second  contract:},  ratified  and  confirmed  said  contracts,  a  charge 
which  followed  the  pleadings  in  submitting  the  issue  of  ratification  was  not 
erroneous  on  the  ground  that  if  the  plaintiff  ratified  the  first  contract  he  could 
not  recover,  even  though  he  had  not  ratified  the  second  one.    Id. 

7-  In  an  action  involving  false  representations  as  to  the  merits  of  the  round 
cotton  bale  process,  evidence  of  the  status  and  benefits  of  the  process  at.  the 
time  of  the  trial,  five  years  after  the  representations,  and  of  what  it  now  saved 
to  the  farmers,  and  of  how  many  round -bale  presses  were  now  in  the  country, 
was  properly  excluded,  where  the  evidence  showed  that  at  the  time  of  the  trial 
many  improvements  had  been  made  in  the  presses  and  system  since  the  repre- 
sentations.   Id. 

8.  Where,  in  an  action  to  cancel  certain  contracts  and  deeds  made  in  pur- 
suance thereof,  there  was  a  verdict  for  plaintiff,  except  as  to  a  designated  block, 
as  described  in  the  petition  and  one  of  the  deeds  in  evidence,  such  verdict  was 
sufficient  to  support  the  judgment,  since  by  the  description  set  forth  in  the 
pleadings  the  property  could  be  fully  identified.    Id 

Carriers  of  Freight. 

See  Live  Stock  Shipment;   Carrier  of  Passengers,  2-4. 

1.  Where  the  issue  was  whether  or  not  the  parties  to  a  contract  for  the  ship- 
ment of  live  stock  contemplated  that  a  written  contract  therefor  should  be 
signed  in  pursuance  of  a  previous  oral  agreement,  and  it  was  not  controverted 
that  a  written  contract  was  in  fact  signed,  it  was  error  for  the  charge  to  pre- 
clude a  finding  in  the  carrier's  favor  unless  they  found  that  in  maKing  such 
prior  verbal  agreement  it  was  then  the  intention  of  the  parties  to  sign  such 
written  contract,  ''and  that  same  should  govern  the  shipment  of  said  stock," 
as  this  would  follow  as  matter  of  law,  and  was  not  a  question  for  the  jury,  and 
such  charge  limited  the  legal  effect  of  the  contract.    Railway  v.  Wright,  234. 

2.  A  shipper  of  goods  had  a  right  to  place  in  the  bill  of  lading  directions  as 
to  their  care  (that  they  were  not  to  be  iced  in  transit),  and  the  shipper,  not 
the  carrier,  would  ordinarily  be  liable  if  they  were  damaged  by  following  such 
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directions;  but  it  would  be  otherwise  if  the  carrier's  own  delay  in  transporta- 
tion made  a  violation  of  such  directions  necessary  to  preserve  the  property. 
Railway  V.  Dorsey,  377. 

3.  State  statutes  prohibiting  carriers  from  making  stipulations  limiting  their 
common  law  liability  are  valid  even  as  to  interstate  shipments.  Express  Co.  v. 
Pitman,  636. 

4.  The  validity  of  such  a  stipulation  depends  on  the  law  of  the  State  where 
the  contract  was  made,  as  construed  by  the  courts  of  such  State.    Id. 

Carriers  of  Passengers. 

See  Sleeping  Car  Company. 

Connecting  lines — degree  of  care.    See  Charge,  11. 

1.  In  an  action  against  a  railway  company  by  a  female  passenger  for  dam- 
ages alleged  to  have  resulted  from  placing  her  in  a  second  class  car  where  the 
passengers  used  profane  language  in  her  presence,  evidence  of  the  profanity  of 
one  of  such  passengers  was  admissible,  and  if  defendant  desired  the  evidence 
showing  a  profane  remark  limited  to  the  allegation  in  the  petition,  it  should 
have  requested  the  court  to  do  so  by  a  proper  charge.    Railway  v.  Kingston,  24. 

2.  Where  the  evidence  showed  that  it  was  the  duty  of  the  train  porter  to 
direct  passengers  which  car  to  enter  and  that  he  carried  the  keys  of  the  chair 
car,  the  court  properly  refused  to  charge  that  if  the  act  of  the  porter  in  locking 
the  door  of  the  chair  car  and  refusing  to  permit  plaintiff  to  enter  it  was  with- 
out the  scope  of  his  authority,  the  defendant  company  would  not  be  liable.    Id. 

3.  Evidence  that  the  conductor  passed  through  the  car  taking  up  tickets  and 
that  the  car  was  swept  out  by  employes  after  plaintiff  entered  it,  was  sufficient 
to  show  that  those  in  charge  of  the  train  had  knowledge  of  the  cold  condition 
of  the  car,  and  that  passengers  were  using  profane  language  therein.     Id. 

4.  In  a  case  where  plaintiff's  wife  and  child  were  carried  by  the  defendant 
railway  company  in  an  unheated  car,  in  cold  weather,  without  water,  and  the 
wife  compelled  to  stand  and  hold  the  child,  whereby  both  were  made  sick,  the 
charge  of  the  court  properly  defined  the  degree  of  care  which  it  was  defendant's 
duty  to  have  used  as  "that  high  degree  of  care  which  would  have  been  exer- 
cised by  very  cautious,  prudent,  and  competent  persons  under  similar  circum- 
stances."   Railway  v.  Campbell,  35. 

5.  A  charge  that  if  defendant  accepted  plaintiff's  wife  as  a  passenger  with- 
out protest,  it  became  its  duty  to  stop  the  train  at  her  station,  although  it  did 
not  customarily  stop  there,  was  error,  since  the  fact  that  she  was  so  received, 
and  that  she  did  not  know  the  train  did  not  stop  at  her  station,  would  not  au- 
thorize a  recovery  of  damages  for  failure  to  put  her  off  there,  unless  it  was 
further  shown  that  she  exercised  ordinary  care  to  ascertain  that  the  train  she 
took  was  the  proper  one.    Id. 

6.  Facts  attending  the  injury  of  plaintiff  in  getting  off  a  moving  car  consid- 
ered, and  held  to  sustain  a  finding  of  negligence  by  the  defendant  railway  in 
improper  lighting  and  construction  of  platform,  in  directing  plaintiff  to  leave 
moving  train  knowing  the  danger,  in  failure  to  stop  to  permit  him  to  alight, 
and  in  failure  to  inform  him  that  other  cars  of  the  train  went  through  without 
change  being  necessary.    Railway  v.  Shelton,  72. 

7.  It  would  seem  that  one  remaining  asleep  on  a  car  on  arrival  at  a  connec- 
tion where  it  was  set  out,  and  not  hearing  notice  to  leave  the  car  nor  being  in- 
formed that  it  was  to  be  set  out,  while  other  cars  went  through,  had  not  lost 
his  status  as  a  passenger.    Id. 

8.  Though  the  relation  of  passenger  and  carrier  should  be  held  to  be  ended 
on  the  arrival  at  a  terminus  and  connecting  line  and  notice  and  opportunity  to 
leave  the  car,  a  passenger  remaining  asleep  on  the  car  was  not  a  trespasser,  and 
the  railway  was  liable  for  want  of  ordinary  care  by  its  servants  to  avoid  injur- 
ing him  after  discovering  th^-t  he  was  still  on  the  car.  Instructions  ignoring 
this  issue  or  relieving  it  from  liability  because  the  relation  had  terminated  were 
properly  refused.    Id. 

9.  A  passenger  upon  a  car  which  has  been  placed  in  charge  of  a  switching 
crew  on  arriving  at  a  station  could  assume,  so  far  as  concerned  the  question  of 
his  contributory  negligence,  that  a  switchman,  the  only  employe  on  the  car,  who 
was  in  apparent  charge  and  directed  him  to  get  off  it,  was  'acting  within  his 
authority.    Id. 

10.  An  instruction  that  it  was  not  the  duty  of  defendant  company  to  notify 
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a  passenger  of  a  change  of  cars,  or  trains,  or  which  cars  went  through,  and  re- 
lieving from  liability  if  the  change  was  announced  in  the  car,  though  not  heard, 
was  inapplicable  and  its  refusal  not  error,  where  the  charge  given  based  plain- 
tiff's rignt  to  recover  on  want  of  ordinary  care  after  defendant's  switchmen  dis- 
covered plaintiff  still  asleep  in  the  car  after  its  arrival  at  the  station  where  it 
was  to  be  set  out.    Id. 

11.  A  person  who  enters  a  freight  train,  knowing  it  to  be  such,  and  intend- 
ing to  take  passage  thereon,  is  charged  with  notice  that  the  railroad  company 
is  authorized  under  the  law  to  make  reasonable  rules  and  regulations  in  refer- 
ence to  the  carrying  of  passengers  thereon.    £llis  v.  Railway,  172. 

12.  Where  the  company's  rules  required  that  a  person  intending  to  become  a 
passenger  on  a  freight  train  should  sign  a  special  permit  to  be  obtained  from 
its  ticket  agent  or  conductor,  the  action  of  the  agent  in  selling  plaintiff  a  ticket 
that  he  might  ride  on  a  freight  train  without  mentioning  the  permit  did  not 
create  an  unconditional  contract  to  carry  plaintiff  without  a  permit  and  in  vio- 
lation of  an  established  rule.    Id. 

13.  A  regulation  requiring  that  one  who  wishes  to  become  a  passenger  on  a 
freight  train  shall  obtain  and  sign  a  permit  to  be  issued  by  the  agent  or  con- 
ductor, is  a  reasonable  one.    Id. 

14.  Where  plaintiff  boarded  a  freight  train  without  a  permit,  as  required  by 
the  rules,  and  was  carried  back  to  the  place  where  he  got  on,  and  put  off  the 
tram  without  force,  and  it  was  not  shown  that  he  demanded  a  return  of  the 
money  paid  for  his  ticket,  or  was  prevented  from  making  the  desired  journey  on 
that  day,  no  damage  was  shown.    Id. 

15.  Evidence  held  sufficient  to  support  a  finding  that  the  injury  to  plaintiff's 
wife  resulted  from  the  negligence  of  defendant's  servants  in  not  stopping  the 
train  long  enough  for  her  to  alight,  and  in  starting  it  again  with  a  violent  jerk. 
Railway  v.  Harris^  179. 

16.  Evidence  held  to  sustain  a  verdict  for  $2000  for  injuries  to  plaintiff's 
wife,  resulting  from  a  jerk  of  the  train  throwing  her  down,  hurting  her  back, 
etc.    Id. 

17.  Where  a  physician,  testifying  as  a  witness  for  defendant,  had  stated  that 
he  saw  plaintiff's  wife  just  after  she  got  off  the  train,  and  that  it  was  three  or 
four  days  afterwards  before  he  first  heard  that  she  claimed  to  have  been  injured, 
it  was  proper  to  ask  him  on  cross-examination  if  he  did  not  ask  her  if  she  was 
not  hurt,  and  say  to  her  "You  look  pale,"  and  he  having  answered  in  the  nega- 
tive, it  was  permissible  to  contradict  him  by  the  wife's  testimony.    Id. 

18.  The  statute  requiring  carriers  to  keep  their  depots  lighted,  warm,  and 
open  to  all  passengers  for  not  less  than  one  hour  before  the  arrival  and  after 
the  departure  of  passenger  trains  did  not  require  a  station  agent  to  permit  a 
passenger  to  leave  his  wife  and  children  in  the  depot  waiting  room  from  1 
o'clock  a.  m.  until  he  could  go  four  and  a  half  miles  into  the  country  and  ob- 
tain a  conveyance,  and  the  carrier  was  therefore  not  liable  for  injuries  sustained 
from  exposure  of  the  passenger  and  his  family  while  walking  that  distance; 
and  the  fact  that  the  passenger  was  without  sufficient  means  to  go  to  a  hotel 
or  hire  a  conveyance  did  not  enlarge  the  duty  and  liability  of  the  carrier.  Rev. 
Stats.,  art.  4521.    Railway  v.  Pevey,  460. 

Certificate. 

Of  Attorney-General  to  bonds.    See  County  Bonds,  3,  5. 

Of  Land  Commissioner;  three  years  proof  of  occupancy.    See  School  Lands,  2. 

Of  corporate  stock;  assignment  of — assent  of  beneficiary.    See  Garnishment,  1. 

Of  married  woman's  acknowledgment,  held  defective.    See  Acknowledgment,  1. 

Impeachment  of,  by  married  woman;  fraud  necessary.  See  Acknowledg- 
ment, 2. 

Of  right  to  practice  medicine.    See  Physicians,  1. 

Of  school  teacher.    See  Telegraph  Company,  8. 

Certified  Copy. 
As  evidence.     See  Ancient  Instrument,  1. 
From  records  of  former  county.    See  Evidence,  10. 
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Certiorari 
To  perfect  the  record.    See  Judgment,  8. 

Charge. 

Reiteration  in,  is  error  as  on  weight  of  evidence.  See  Contributory  Negli- 
gence, 5. 

Correctly  following  pleadings  in  submitting  issue  of  ratification.  See  Can- 
cellation, 6. 

Submitting  matter  of  law  to  jury — legal  effect  of  contract.  See  Carriers  of 
Freight,  1. 

Limiting  effect  of  evidence;  request  for,  is  necessary.  See  Carriers  of  Pas- 
sengers, 1;  Negligence,  12. 

Held  on  weight  of  evidence,  or  not  so.    See  Master  and  Servant,  1,  6. 

Jt'eremptory,  where  evidence  is  conflicting.    See  Trial,  2. 

Request  for,  held  necessary.     See  Burden  of  Proof,  2. 

On  burden  of  proof,  held  sufficient  by  construing  all  of  it  together.  See 
Burden  of  Proof,  1. 

1.  'jLhe  jury  can  not  be  supposed  to  have  understood  that  a  charge  did  not 
mean  what  it  said  because  it  laid  down  a  proposition  of  law  which  was  radically 
wrong  and  contradictory  of  the  law  announced  in  other  parts  of  the  instructions. 
Railway  v.  Lehman,  3. 

2.  A  charge  which  stated  that  a  railroad  company  was  not  responsible  for 
injury  to  persons  on  its  track  which  could  not  be  avoided  by  ordinary  care,  but 
that  this  "would  not  excuse  the  nmning  over  a  person  upon  the  track,"  pre- 
sented reversible  error.    Id. 

3.  Error  in  a  charge  which  the  complaining  party  has  invited  by  requesting 
similar  charges  is  not  available  for  reversal.    Railway  v.  Shelton,  72. 

4.  An  instruction  assuming  that  plaintiff  jumped  from  a  moving  train  and 
thereby  was  guilty  of  contributory  negligence,  was  improper  where  his  testi- 
mony was  merely  that  he  stepped  off,  as  directed.    Id. 

5.  See  charge  on  contributory  negligence  in  getting  off  moving  car  held 
proper.    Id. 

6.  No  error  is  presented  by  the  fact  that  the  charge  given  by  the  court  was 
prepared  by  plaintiff's  counsel.    Id. 

7.  A  charge  that  certain  hearsay  testimony  given  in  rebuttal  and  to  impeach 
a  witness  is  to  be  considered  by  the  jury  only  as  affecting  the  credibility  of  the 
witness,  and  for  no  other  purpose,  is  proper  and  not  on  the  weight  of  evidence. 
Railway  v.  Harris,  179. 

8.  Where  the  action  was  by  the  husband  for  personal  injury  to  the  wife,  and 
the  evidence  disclosed  their  condition  in  life  and  the  habit  of  the  wife  to  do 
household  work,  this  was  sufficient  to  warrant  the  court  in  submitting  to  the 
jury  the  right  of  the  husband  to  recover  for  loss  of  the  wife's  services.    Id. 

9.  See  charge  submitting  the  issues  of  negligence  alleged  as  to  injury  re- 
ceived in  boarding  a  hand  car,  held  not  on  the  weight  of  evidence  as  assuming 
the  existence  of  the  facts  submitted.    Railway  v.  Puente,  246. 

10.  A  charge  was  not  to  the  prejudice  of  the  defendant  railway  company 
which  instructed  that  if  the  jury  did  not  believe  that  the  deceased  section  hand 
was  inexperienced  in  getting  on  moving  hand  cars,  or  that  he  was  not  ignorant 
of  the  danger  in  so  doing,  or  if  the  foreman  knew  or  could  have  known  by  the 
exercise  of  ordinary  care  of  the  danger,  they  should  find  for  the  defendant.    Id. 

11.  Where  the  damages  claimed  resulted  from  the  negligent  act  of  defend- 
ant's brakeman  in  directing  a  passenger  holding  a  ticket  over  its  own  and  a  con- 
necting line  into  a  sleeping  car  going  ove'r  another  connecting  line,  where  he  was 
rudely  ejected  by  the  train  conductor  for  want  of  a  proper  ticket,  a  charge  hold- 
ing defendant  responsible  for  any  failure  to  exercise  a  high  degree  of  care  "in 
transporting  the  passenger  safely  to  his  destination  under  his  ticket"  was  erro- 
neous in  .that  it  permitted  recovery  from  defendant  for  humiliation  of  plaintiff 
by  the  rudeness  of  the  conductor  of  the  connecting  line,  which  was  not  a  pro;c- 
imate  result  of  the  brakeman's  error.     Railway  v.  Evans,  262. 

12.  The  defendant  is  entitled  to  have  his  defenses  presented  to  the  jury  in 
an  affirmative  manner,  where  they  are  not'  so  presented  in  the  main  charge,  and 
he  requests  a  proper  charge  so  presenting  them.  See  illustration  in  the  case  of 
a  requested  chaise  instructing  that  a  passenger  assumed  the  risk  in  alighting 
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from  a  car  after  it  had  stopped  a  proper  time  at  the  station  and  then  started 

again.    Railway  v.  McKenzie,  293. 

13.  It  was  not  error,  this  being  a  civil  suit,  for  the  court  to  refuse  a  special 
charge  that  required  defendants  to  prove,  not  merely  by  a  preponderance  of  the 
evidence,  but  to  the  ''satisfaction"  of  the  jury,  that  they  had  permission  to  make 
the  search.    Collins  v.  Clark,  341. 

14.  Where  plaintiff  alleged  that  the  entry  and  search  of  his  house  by  defend- 
ants without  the  consent  and  against  the  protest  of  his  wife,  a  charge  that  the 
burden  of  proof  was  on  plaintiff  to  make  out  bis  case  by  a  preponderance  of  the 
evidence  did  not  impose  on  him  the  burden  of  proving  want  of  consent  unless 
that  was  necessary  to  make  out  his  case.    Id. 

15.  Where  the  charge  submitted  the  issue  just  as  plaintiff  had  tendered  it  in 
his  pleadings  and  evidence, — that  is,  that  the  search  had  been  made  without  the 
consent  and  over  the  protest  of  his  wife, — it  was  not  subject  to  criticism  as 
being  too  onerous  in  that  it  required  proof  of  both  these  facts.    Id. 

16.  It  is  not  upon  the  weight  of  evidence  for  the  court's  charge,  in  an  action 
of  debt  upon  a  written  contract,  to  construe  the  legal  effect  of  the  written  in- 
struments in  evidence  and  of  the  other  undisputed  evidence  in  the  case,  and  to 
instruct  that  their  effect  is  to  tender  the  defendant  liable  in  a  designated  sum. 
Tinsley  v.  Mcllhenny,  362. 

17.  See  charge  held  not  to  be  on  the  weight  of  evidence  in  that  it  assumes 
that  plaintiff  flagged  the  approaching  train  that  ran  into  his  own  and  caused 
his  injury,  or  assumes  that  his  story  of  the  transaction  is  true.  Railway  v. 
Scott,  496. 

18.  A  charge  was  properly  refused  which  submitted  to  the  jury,  for  their 
finding  of  fact^  questions  of  law  arising  on  the  effect  of  written  instruments. 
Laufer  v.  Powell,  604. 

19.  A  requested  charge  was  improper,  which  gave  the  benefit  of  a  defense  to 
all  the  defendants,  when  available  to  only  certain  ones  of  them  under  their 
pleadings.    Id. 

Chattel  Mortgage. 

1.  One  who  holds  a  valid  mortgage  on  personal  property  is  entitled  to  re- 
cover of  another  who  converts  the  same  for  its  value  at  least  to  the  extent  of 
his  lien.     Scott  v.  Cox,  190. 

2.  Where  defendant  attached  goods  of  C.  as  the  property  of  W.,  and  C.  sued 
him  for  conversion  and  obtained  judgment  against  nim,  which  he  paid,  defend- 
ant could  not,  by  virtue  of  the  registration  statute,  claim  the  goods  as  a  "sub- 
sequent purchaser,"  as  of  the  time  of  the  attachment,  as  against  one  having  an 
unfiled  chattel  mortgage  thereon,  since  the  statute  contemplates  a  purchaser  by 
contract.    Id. 

3.  Where  there  is  an  actual  delivery  of  the  mortgaged  property  to  the  mort- 
gagee at  the  time  the  chattel  mortgage  is  executed,  and  the  possession  thereun- 
der is  continuous,  the  mortgage  takes  effect  as  to  creditors  and  subsequent  pur- 
chasers, although  not  filed  and  registered  as  a  chattel  mortgage.    Id. 

Cities. 
See  City  Ordinance;  Municipal  Bonds. 

1.  Where  plaintiff  sold  material  to  a  city  through  an  agent,  and  after  it  had 
forbidden  the  agent  to  collect  the  money  due  therefor  he  sold  the  claim  to  an 
alderman  of  the  city  at  a  discount,  payment  to  such  officer  by  the  city  is  not 
a  defense  to  an  action  by  plaintiff  for  the  purchase  price  of  the  material,  since 
such  a  purchase  by  the  alderman  was  rendered  illegal  both  by  the  terms  of  the 
city  charter  and  by  article  264  of  the  Penal  Code  forbidding  any  officer  of  a  . 
city  to  purchase  a  claim  against  it.    Fence  Co.  v.  San  Antonio,  561. 

2.  Wnere  plaintiff  had  received  from  its  agent  and  retained  a  part  of  the 
amount  paid  nira  by  the  alderman,  supposing  it  to  be  money  remitted  to  the 
credit  of  the  agent's  account  generally,  such  amount  should  be  credited  on  the 
claim  against  the  city.    Id. 

Citation. 
Service  of,  on  local  agent.    See  Foreign  Corporation,  1. 
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City  Ordinance. 
Violation  of,  as  negligence.    See  Negligence,  13. 

1.  Where  a  duly  autiiorized  city  ordinance  was  passed  under  a  charter  pro- 
viding that  the  courts  should  take  judicial  notice  of  its  provisions,  and  a  new 
charter  which  repealed  the-  old  also  authorized  such  an  ordinance,  out  did  not 
contain  the  provision  as  to  judicial  notice,  the  ordinance  was  not  repealed,  and 
the  courts  could  continue  to  take  judicial  notice  of  the  provision  authorizing  it. 
Railway  v.  Holt,  331 

2.  A  change  of  city  charters  does  not  affect  existing  ordinances  in  harmony 
with  the  new  provisions.    Id. 

3.  A  city  ordinance  requiring  the  motormen  of  electric  street  cars  in  the  city 
to  stop  their  cars  and  ring  their  gongs  at  a  distance  of  five  feet  from  any  inter- 
section with  a  railroad  track,  is  not  unreasonable  on  its  face.    Id. 

4.  In  an  action  by  a  street  car  passenger  for  injuries  resulting  from  coming 
in  contact  with  a  bridge  girder,  a  city  ^ordinance  restricting  the  speed  of  street 
cars  to  three  miles  per  hour  in  crossing  bridges  was  relevant  to  the  issues  of 
the  case  where  there  was  evidence  that  the  speed  of  the  car  exceeded  the  pre- 
scribed rate  at  the  time  plaintiff  was  injured.    Traction  Go.  v.  Bryant,  437. 

Collateral  Attack. 
Upon  justice  court  judgment.    See  Judgment,  3.  ' 

Upon  void  judgment.    See  Judgment,  10. 
Upon  probated  will.    See  Will,  5. 

Colony  Grant. 

The  transfer,  by  a  colonist,  of  his  right  to  land  imder  the  laws  of  Coahuila' 
and  Texas,  though  made  before  the  issuance  of  title  and  prohibited  by   then 
existing  laws,  was  recognized  by  the  Constitution  and  laws  of  the  Republic,  and 
became  effective  to  transfer  the  title  thereafter  issued  and  patented  by  the  Re- 
public or  State  of  Texas.    Stone  v.  Crenshaw,  394. 

Commissioners  Court. 
Action  in  ordering  election.    See  Local  Option  Election,  1. 
Licensing  ferries.    See  Ferries,  1. 
Presentment  to,  of  claim  against  county.    See  County,  1. 

Commissioner  of  the  General  Land  Office. 
Cancelling  lease.  See  School  Lands,  1. 
Certificate  of  three  years  occupancy.    See  School  Land,  2. 

Common  Law. 
Rule  of,  stated  and  applied.    See  Application  of  Payments,  1. 

Commnnity  Property. 

Where  parties  and  the  money  come  from  another  State.  See  Husband  and 
Wife,  11. 

Deed  held  to  convey,  as  separate  estate.    See  Wife's  Separate  Property,  1. 

Partition  of  homestead  with  heirs.    See  Homestead,  7. 

1.  The  surviving  wife,  by  qualifying  as  survivor  in  community,  does  not  be-' 
come  the  owner  in  her  own  ri<»ht  of  the  entire  community  property  (Revised 
Statutes,  articles  1696,  2237,  2238),  so  as  to  make  the  children  of  the  deceased 
spouse  her  creditors  for  the  value  of  their  interest  in  the  estate;  and  hence  the 
children  may  recover  their  interest  in  community  lands  sold  for  a  personal  debt 
of  the  survivor  incurred  after  her  qualification  as  such.    Paris  v.  Simpson,  103. 

2.  Where  a  survivor  in  community,  duly  qualified  as  such  by  bond  given,  in- 
curs debts  which  are  for  her  own  personal  benefit,  and  not  that  of  the  commun- 
ity estate,  such  debts  are  not  a  charge  upon  the  entire  community  estate  en- 
titled to  preference  over  the  claims  of  the  children  of  the  deceased  spouse.    Id. 

3.  B.  and  wife  were  married  in  1850,  and  the  wife  died  in  1867.  One  month 
thereafter  B.  sold  and  conveyed  to  his  brother,  for  $600,  a  tract  of  land  which 
was  community  property  of  himself  and  his  deceased  wife.  It  was  shown  that 
he  then  owed  to  one  U.  $1200,  which  he  said  he  could  not  pay,  and  that  he  told 
another  brother  that  he  had  transferred  all  his  property  to  put  it  out  of  the 
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reach  of  his  creditors.  Held,  in  an  action  brought  by  the  heirs  of  the  wife,  fif- 
teen or  twenty  years  after  they  knew  of  such  sale,  to  recover  a  half  interest  in 
the  land  so  conveyed^  that  it  would  be  conclusively  presumed  that  community 
debts  existed  at  the  death  of  the  wife,  and  that  the 'sale  of  the  land  was,  osten- 
sibly at  least,  made  for  their  satisfaction.    Cruse  v.  Barclay,  211. 

4.  The  purchaser  of  the  land  from  6.  was  under  no  obligation  to  see  that  the 
proceeds  of  the  sale  were  applied  by  him  to  the  discharge  of  community  debts, 
nor  was  he  affected  by  B.*s  subsequent  declaration  to  another  brother  that  he 
had  transferred  his  property  for  the  purpose  of  defrauding  his  creditors.    Id. 

Compromise. 
Dismissal  in  appellate  court  upon.    See  Practice  on  Appeal,  6. 
Payment  in,  held  conclusive.    See  Taxes,  1. 
Offer  in,,  not  admissible.    See  Evidence,  15. 

Conclusions  of  Fact.    . 

Written  instruments  not  included  in.    See  Practice  on  Appeal,  13. 

Though  it  be  made  to  appear  by  certiorari  that  the  case  was  tried  upon  an 
agreed  statement  of  facts,  the  papers  in  a  certain  other  case  and  the  facta  found 
by  default  therein,  yet  it  can  not  be  held  on  appeal  that  they  were  not  sufficient 
to  sustain  the  conclusions  of  fact  of  the  trial  court,  where  such  agreed  statement 
does  not  contain  the  papers  in-  such  other  case,  and  there  are  not  copied  in  the 
record,  and  there  is  nothing  to  show  what  facts  are  contained  in  them.  Soott  ▼. 
Ck>x,  190. 

Confession. 
Judgment  upon — ^affidavit  wanting.    See  Judgment,  7. 

Connecting  Lines. 

Ejection  of  passenger  by.    See  Charge,  11. 

A  company  which,  by  arrangement  with  a  connecting  road  at  its  terminus, 
has  its  switching  service  there  performed  by  the  employes  of  such  other  line, 
is  liable  for  their  negligence  in  performing  such  service,  as  for  the  acts  of  its 
own  servants.  Requested  charge  presenting  a  contrary  view  was  properly  re- 
fused.   Railway  v.  Shelton,  72. 

Consideration. 
For  release  of  damages— employment  again.    See  Release,  1. 
Failure  of.    See  Notes,  4. 
Agreement  not  to  defend  suit  as.    See  Sureties,  2. 

Consignor  and  Consignee. 
As  to  title  passing  between — ^bill  of  lading,  etc.    See  Shipment. 

Constitutional  Law. 

Legislative  power  where  provision  is  not  self-enacting.  See  Local  Option  Elec- 
.tion,  4. 

Jurisdiction  of  district  court.    See  T..ocal  Option  Election,  4. 

Taxation  of  personal  property.    See  Taxation,  1. 

Compensation  for  damage  to  land— city  sewer.    See  Damages,  3. 

1.  The  statute  providing  that  animals  diseased  with  glanders  or  farcy  shall 
be  condemned  and  killed  by  the  county  authorities  is  a  regulation  to  prevent  fhe 
spread  of  dangerous  disease,  and  not  for  the  taking  of  private  property  for 
public  use,  and  is  not  violative  of  the  article  of  the  State  Constitution  prohibit- 
ing such  taking  without  adequate  compensation  made,  although  the  commis- 
sioners court  may  determine  that  the  owner  of  the  animal  is  not  entitled  to  any 
compensation.  Const.,  art  1,  sec.  17;  Rev.  Stats.,  arts.  4931-4933;  Acts  1899, 
p.  303.    Livingston  v.  Ellis  County,  19. 

2.  Where  an  emergency  clause  to  an  act  of  the  Legislature  recites  an  impera- 
tive public  necessity  and  suspends  the  constitutional  rule  requiring  bills  to  be 
read  on  three  several  days,  but  does  not  direct  when  the  act  shall  ^ke  effect, 
it  does  not  take  effect  until  ninety  days  after  adjournment  of  the  session,  since 
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such  direction  is  necessary  to  relieve  it  from  the  operation  of  the  constitutional 
provision  regulating  the  time  when  legislative  acts  shall  go  into  effect.  Const., 
art.  3,  sec.  39.    Wickes  v.  Watts,  615. 

Continuance. 

Should  be  asked  for,  in  case  of  surprise.    See  New  Trial,  2. 

Contract. 

See  Building  Contract;  Live  Stock  Shipment;  Sale  of  Land. 

'Written,  as  superseding  prior  verbal  one.    See  Carriers  of  Freight,  1. 

Of  foreign  corporation — place  of  execution — venue.    See  Foreign  Corporation,  3. 

Of  building  and  loan  association — usury.    See  Usury,  1,  2,  5. 

Parol  contract  of  life  insurance.    See  Life  Insurance,  9. 

Of  insurance — construed  against  forfeiture.    See  Fire  Insurance,  6. 

Purchase  by  officer  of  claim  against  county  is  illegal.    See  Cities,  2. 

1.  Plaintiff  contracted  to  supply  defendants  with  crossties,  subject  to  the 
inspection  of  a  railroad  company,  and  afterwards  wrote  defendants  for  the  rail- 
road's specifications  as  to  the  ties  they  would  accept,  saying  that  he  could  not 
furnish  the  stipulated  number  unless  willow  oak  ties  would  be  accepted,  and 
that  this  was  a  very  fine  quality  of  oak.  To  this  defendants  replied  that  they 
^would  accept  willow  oak  ties,  and  inclosed  the  requested  specifications,  which 
called  for  "oak  standard"  ties.  The  evidence  showed  that  willow  oak  was  not 
suitable  for  ties,  plaintiff  himself  testifying  that  he  had  never  before  used  it  or 
known  it  to  be  used  for  ties,  and  it  further  showed  that  defendants  knew  noth- 
ing about  willow  oak,  and  in  agieeing  to  accept  such  ties  relied  on  plaintiff's 
statement  as  to  the  quality  of  the  oak.  Held,  that  defendants  were  not  pre- 
cluded from  requiring  that  the  ties  furnished  should  be  "standard,"  or  such  as 
-would  be  accepted  by  the  railroad  company.    Myers  v.  Menifee,  28. 

2.  Where  defendant's  agent  made  a  sale  of  cotton  to  plaintiffs  without  au- 
thority, and  in  settlement  of  the  matter  defendant  guaranteed  that  the  agent 
would  ship  to  plaintiffs'  order  a  stated  number  of  bales  of  cotton,  this  was  not 
a  guaranty  of  the  quality  specified  in  the  original  contract,  which  defendant  had 
repudiated.    Irion  v.  Eskrigge,  466. 

Contradicting  Witness. 
Predicate  for.    See  Carriers  of  Passengers,  17. 

Contributory  Negligence. 
Alighting  from  moving  train.    See  Railroads,  4. 

Relying  on  statement  of  one  in  charge  of  car.    See  Carriers  of  Passengers,  9. 
Boarding  moving  car  under  orders  of  foreman.    See  Negligence,  3,  4. 

1.  Contributory  negligence  is  not  to  be  imputed  to  one  who,  acting  in  an  emer- 
gency under  sudden  terror,  chooses  a  means  of  avoiding  danger  which  results  in 
his  injury.    Railway  v.  Bryant,  4. 

2.  A  charge  upon  contributory  negligence  is  properly  refused  where  the  issue 
as  to  excuse  for  such  negligence  from  the  act  being  done  under  sudden  fear  is 
involved  and  is  ignored  by  the  instruction.    Id. 

3.  Evidence  considered,  and  held  to  justify  finding  of  absence  of  contributory 
negligence  in  plaintiff,  who  got  off  a  moving  car  at  night,  in  obedience  to  the 
direction  of  a  switchman  in  apparent  control  of  it,  and  in  ignorance  of  particular 
circumstances  making  the  act  dangerous.    Railway  v.  Shelton,  72. 

4.  See  instructions  on  the  burden  of  proof  of  contributory  negligence  held 
properly  given,  and  others  properly  refused.    Id. 

6.  Where  in  an  action  against  a  railway  company  for  personal  injury  the 
charge  of  court  reiterates  the  principles  of  law  applicable  to  the  issue  of  con- 
tributory negligence  in  such  manner  as  to  give  it  undue  prominence,  it  is  error 
and  on  the  weight  of  evidence.    Kroeger  v.  Railway,  87. 

6.  Although  plaintiff,  who  was  injured  by  a  train  while  walking  on  the  rail- 
road track,  was  intoxicated  at  the  time  and  guilty  of  contributory  negligence, 
the  defendant  company  was  liable  for  the  injury  unless  its  servants,  after  dis- 
covering plaintiff's  peril,  used  every  reasonable  means  to  prevent  the  injury 
sustained  consistent  with  the  safety  of  the  train.    Id. 

7.  Where  it  was  not  controverted  that  the  track  along  which  plaintiff  was 
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walking  when  struck  by  the  train  was  commonly  used  by  the  public  with  the 
knowledge  and  consent  of  the  railway  company  as  a  public  highway,  it  was  error 
to  charge  that  he  was  a  trespasser  unless  the  evidence  showed  that  he  used  that 
portion  of  the  track  which  was  suitable  and  safest  for  {j&destrians,  as  this  was 
m  effect  stating  that  a  pedestrian  walking  between  the  rails  was  guilty  of  con- 
tributory negligence.    Id. 

8.  Where  the  action  is  for  personal  injury  in  being  run  over  by  a  train  while 
walking  on  the  railroad  tracks,  plaintiff  has  not  the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  he  was  not  guilty  of  contributory  negli- 
gence.   Id. 

9.  The  defendant  company  was  liable  for  running  over  plaintiff  on  its  track 
when  he  was  not  a  trespasser,  nor  guilty  of  contributory  negligence,  if  its  serv- 
ants were  negligent  in  running  the  train  at  an  unlawful  speed,  or  in  failing  to 
keep  a  proper  lookout,  and  such  negligence  caused  the  injury,  even  though  the 
trainmen,  after  discovering  his  peril,  used  every  reasonable  means  to  prevent  the 
injury.    Id. 

10.  Where  one  goes,  as  a  licensee,  upon  the  track  of  a  railroad  at  a  point 
where  there  is  danger,  it  is  his  duty  to  use  his  senses  of  sight  and  hearing,  ajid 
the  consequences  of  a  failure  to  do  so  are  not  relieved  by  the  fact  of  concurring 
negligence  on  the  part  of  the  servants  of  the  railway  company.  See  evidence 
of  a  failure  by  plaintiff  to  look  and  listen  held  to  show  such  contributory  negli- 
gence as  would,  as  a  matter  of  law,  bar  a  recovery.    Railway  v.  Miller,  122. 

11.  See  pleading  which,  had  there  been  exception  duly  taken  thereto,  would 
have  been  insufficient  to  present  a  plea  of  discovered  peril  for  want  of  affirma- 
tive allegation.    Id. 

12.  A  charge  that  if  plaintiff  failed  to  use  ordinary  care,  and  such  failure 
was  negligence  which  proximately  contributed  to  his  injury,  he  could  not  re- 
cover, was  not  error  because  it  required  that  the  contributory  negligence  should 
have  proximately  contributed  to  the  injury,  and  whether  it  did  proximately  so 
contribute  was  a  question  of  fact  for  the  jury.    Railway  v.  Pendleton,  431. 

13.  Where  plaintiff  boarded  an  open  street  car  which  was  crowded,  and  in 
going  to  the  further  end  of  the  car  to  obtain  a  seat  used  the  running  board 
along  the  outside  of  the  car  instead  of  the  aisle  through  its  center,  and  was 
struck  by  a  projecting  bridge  girder,  the  dangerous  proximity  of  which  he  did 
not  observe,  he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 
Traction  Co.  v.  Bryant,  437. 

14.  Under  the  weight  of  authority  it  is  not,  it  seems,  negligence  per  se  for 
passengers  to  stand  on  the  platform  or  nmning  board  of  a  street  car,  even 
where  there  are  vacant  seats  inside.    Id. 

15.  Evidence  considered  in  an  action  by  a  brakeman  for  injuries  resulting 
from  a  collision  of  trains  and  held  to  warrant  a  verdict  in  plaintiff's  favor  as 
against  the  defense  of  assumed  risk  and  of  contributory  negligence,  it  being  part 
of  plaintiff's  duty  as  rear  brakeman  to  signal  trains  approaching  as  did  the  one 
that  caused  the  collision.    Railway  v.  Scott,  496. 

16.  Evidence  held  to  warrant  a  finding  that  plaintiff  was  guilty  of  contri- 
butory negligence  in  attempting  to  cross  a  switch  track  at  the  rear  end  of  a 
train  thereon  ready  to  be  moved,  and  not  to  warrant  a  charge  on  discovered 
peril.  (The  facts  will  be  found  fully  stated  in  Railway  v.  Shetter,  94  Texas, 
196.)     Shetter  v.  Railway,  536. 

17.  Under  all  the  evidence  adduced  in  this  case  it  is  held  that  the  question 
of  contributory  negligence  on  the  part  of  a  brakeman  in  uncoupling  cars  with 
his  hands  instead  of  using  an  automatic  coupler,  which  was  on  the  wronff  side 
of  the  car  and  which  he  did  not  see,  was  properly  one  for  determination  by  the 
jury,  and  not  by  the  court  as  a  matter  of  law.    Railway  v.  Courtney,  644. 

18.  Where  the  defendant  company  had  pleaded  that  plaintiff  was  guilty  of 
contributory  negligence  in  not  using  the  automatic  levers  on  the  car  it  was  per- 
missible for  plaintiff,  as  material  to  that  issue,  to  prove  that  the  levers  were  on 
the  wrong  side  of  the  car,  although  he  had  not  pleaded  that  fact.    Id. 

Conversion. 
Right  of  mortgagee  to  recover  for.    See  Chattel  Mortgage,  1;  Lien,  2. 
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Conveyance. 

See  Deeds;  Record  of  Deeds. 

Instrument  assigning  the  grantor's  right  to  receive  land  from  the  govern- 
ment construed  and  held  to  be  a  conveyance  effective  upon  the  location  and 
patenting  of  the  land,  and  not  a  mere  contract  to  make  title.  Yeary  v.  Cren- 
shaw, 399. 

Corporations. 

See  Foreign  Corporation. 

Transfer  of  stock.    See  Garnishment,  1. 

Mistake  in  name  of,  as  sued.    See  Limitations,  9. 

Where  a  State  fair  corporation  gave  to  an  exhibitor  the  exclusive  use  of  a 
part  of  its  grounds  for  a  part  of  the  receipts,  and  advertised  such  exhibit  as  one 
of  the  attractions  of  the  fair,  it  was  liable  for  personal  injuries  resulting  from 
the  falling  of  seats  erected  by  the  exhibitor.    Texas  Fair  v.  Marti,  132. 

Covenant. 

To  return  in  good  order.    See  Landlord  and  Tenant,  I, 

Coverture. 
As  protecting  against  limitation.    See  Arbitration,  4. 

County. 

It  seems  that  in  an  action  against  a  county  on  negotiable  interest  coupons 
of  bonds  issued  by  it,  it  is  not  necessary  to  present  the  claim  to  the  commis- 
sioners court  before  bringing  suit.    Martin  County  v.  Gillespie  County,  307. 

Comity  Bonds. 

1.  In  a  suit  upon  interest  coupons  on  county  bonds,  an  amendment  alleging 
their  presentation  to  and  refusal  to  pay  by  the  commissioners  court,  is  merely 
an  enlargement  of  a  general  allegation  in  the  original  petition  that  payment  had 
been  duly  demanded,  and  not  a  new  cause  of  action  for  the  introduction  of  which 
plaintiff  should  be  taxed  with  costs  previously  accrued.  Martin  County  v.  Gil- 
lespie County,  307. 

2.  An  issue  of  county  bonds  in  excess  of  the  amoimt  legally  authorized  by 
the  taxable  values,  was  not  illegal  in  toto;  but  could  be  refunded  by  the  com- 
missioners court,  under  the  Act  of  May  3,  1893,  in  bonds  valid  if  not  in  ex- 
cess.   Id. 

3.  If  it  should  be  conceded  that  the  Attorney -General  has  no  authority  to 
certify  county  bonds  (Act  of  April  29,  1893)  unless  presented  to  him  by  the 
officers  charged  with  the  management  of  the  fiscal  affairs  of  the  county,  the  act 
of  presentation  was  a  ministerial  one,  and  not  required  to  be  performed  by  the 
county  officers  in  person,  and  might,  it  seems,  be  authorized  by  them  to  be  done 
by  another.    Id. 

4.  Where  county  bonds,  otherwise  duly  issued  and  delivered,  were  certified 
by  the  Attorney-General  as  having  been  "submitted  to  me  for  examination  in 
accordance  with  the  requirements  of  chapter  64  of  the  acts  of  the  Twenty-third 
Legislature  of  Texas,  approved  April  29,  1893,"  and  by  him  duly  approved,  an 
innocent  purchaser  had  the  right  to  rely  on  that  statement  of  the  certificate,  a'nd 
the  coimty  was  estopped  from  questioning  its  sufficiency  on  the  ground  that,  the 
presentation  was  not  by  its  officers.    Id. 

5.  The  failure  to  show  that  the  county  commissioners  had  passed  a  resolution 
repudiating  the  bonds,  in  laying  the  facts  before  the  Attorney -General  to  secure 
his  certification  of  them,  was  not  sufficient  to  show  fraud  in  procuring  his  certifi- 
cate, in  the  absence  of  evidence  that  he  had  no  information  of  the  fact  from 
other  sources.    Id. 

6.  A  county  which  has  issued  its  bonds  and  received  a  valuable  consideration, 
has  no  right  to  repudiate  them  by  resolution  of  the  commissioners  court,  and  it 
was  no  fraud  to  fail  to  disclose  the  existence  of  such  resolution  to  the  Attorney- 
General  in  procuring  his  certification  of  the  bonds.    Id. 
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County  Court. 
Amount  in  controversy.    See  Jurisdiction,  1. 
Title  to  land — probate  court.    See  Jurisdiction,  2. 
Distress  proceedings — amount.    See  Jurisdiction,  5. 

Creditors. 
Ck)nveyance  in  fraud  of.    See  Deed,  2. 
See,  also,  Application  of  Payments. 

Crops. 
Exemption  as  to  ungathered,  on  homestead.    See  Homestead,  6. 

Crossings. 
Ordinance  regulations  as  to  street  car  crossings.    See  City  Ordinance,  3. 

Custom. 
As  to  stopping  hand  car  for  employes  to  get  on.    See  Negligence,  5. 
Knowledge  of  custom  as  to  making  flying  switches.    See  Railroads,  10. 

Damages. 

See  Measure  of  Damages. 

Verdict  for,  in  personal  injury,  held  not  excessive.  See  Carriers  of  Passen- 
gers, Id. 

Vindictive;  evidence  of  good  faith  in  mitigation.    See  False  Imprisonment,  1. 

To  pasture  by  fire — rental  value.    See  Setting  Fire,  2. 

Claim  presented  for  less  than  sued  for— evidence.    See  Live  Stock  Shipment,  1. 

Plea  of,  good  against  demurrer  not  specifying  items.    See  Demurrer,  1. 

Action  for,  by  infant — father's  negligence  not  imputed.    See  Minor,  1. 

Future,  not  sufficiently  averred.    See  Nuisance,  2. 

For  personal  injury,  claim  for  is  assignable.    See  Personal  Injury,  6. 

Special,  resulting  from  slanderous*  words.    See  Slander,  3. 

From  mental  worry,  held  too  remote.    See  Telegraph  Company,  7. 

Excessive,  cured  by  remittitur.    See  Verdict,  6. 

1.  A  verdict  for  $7250  in  favor  of  an  experienced  railroad  brakeman,  30  years 
old,  and  earning  $60  to  $125  per  month,  for  an  injury  causing  the  loss  of  nearly 
all  his  right  hand,  and  attended  with  much  pain  and  sufferings  is  held  not  ex- 
cessive.   Railway  v.  Bowen,  14. 

2.  Evidence  of  injuries  to  the  person,  including  loss  of  both  legs,  considered, 
and  held  to  support  a  recovery  of  $35,000  damages.    Railway  v.  Shelton,  72. 

3.  Where  defendant,  a  private  corporation,  caused  permanent  damage  to  plain- 
tiffs* land  by  emptying  its  sewers  into  a  creek  flowing  through  the  land,  plain- 
tiff was  entitled  to  recover  for  such  damage,  although  science,  skill  and  care  were 
exercised  in  the  construction  of  the  sewers,  and  the  stream  was  the  natural 
drainage  of  the  territory  covered  by  the  sewerage  system.  The  constitutional 
provision  forbidding  the  taking  or  damaging  of  private  property  for  public  use 
applies,  since  defendant's  right  could  not  rise  higher  than  those  of  the  city  it 
served  with  its  sewerage  system.  Const.,  art.  1,  sec.  17.  Sewerage  Co.  v.  Wis- 
dom, 224. 

4.  Where  the  action  was  against  officers  for  wrongful  entry  and  search  of 
plaintiff's  house,  and  special  damages  were  asked  for  the  humiliation  and  dis- 
grace caused  thereby  to  plaintiff  and  his  family,  and  the  injury  to  their  stand- 
ing in  the  community,  evidence  was  admissible  for  the  defendants  showing  that 
two  women  who  were  common  prostitutes  had  occupied  the  same  house  in  which 
plaintiff  resided,  one  of  them  rooming  with  plaintiff's  family  in  the  capacity  of 
a  servant,  such  evidence  being  limited  by  the  charge  to  the  issue  of  special  dam- 
ages.   Collins  V.  Clark,  341. 

5.  A  judgment  for  liquidated  damages  in  an  action  on  a  street  paving  contract 
was  sufficiently  sustained  by  the  pleading  and  proof  where  the  answer  of  the 
defendant  city  alleged  that  it  had  been  damaged  to  the  amount  of  the  sum 
claimed,  being  the  amount  fixed  and  stipulated  in  the  agreement  for  the  work, 
and  the  evidence  showed  the  nature  of  the  work,  and  that  damages  for  the  de- 
privation of  the  use  of  paved  streets  could  not  be  accurately  estimated.  Hipp 
V.  Houston,  573. 

6.  The  city  did  not  waive  its  right  to  the  stipulated  damages  for  delay  in 
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paving  a  street  by  permitting  the  contractors  to  begin  and  complete  the  work 

after  the  time  limit  in  the  contract  had  expired. 

7.  Where  the  petition  alleged  that  by  reason  of  the  overflow  of  plaintiff's 
property  the  premises  had  become  filthy  and  unhealthy  and  ''almost  uninhabit- 
able," evidence  was  admissible  to  show  the  "inconvenience"  of  living  upon  the 
premises  as  an  element  of  damages  in  the  case.    Railway  y.  Charwaine,  633. 

Damage  to  Land. 
Measure  of.    See  Eminent  Domain. 

Date. 

Wrongly  inserted  in  application.    See  Life  Insurance,  12. 

Death. 

See  Action  for  Death;  Eecord  of  Deeds,  3. 

Proof  of — simultaneous  death — survivorship.    See  Life  Insurance,  4,  6. 

Declarations. 
In  disparagement  of  title.    See  Deed,  3. 
Of  pain,  as  res  gestae.    See  Evidence,  2. 

Dedication. 

1.  Where  an  owner  of  land  platted  it  into  town  lots  and  blocks,  dedicating 
the  streets  and  alleys  thereof  to  the  public,  and  afterwards  put  a  sewer  in  one 
of  such  public  streets,  this  did  not  constitute  a  dedication  or  donation  of  the 
sewer  to  public  use  in  the  absence  of  an  intention  on  such  owner's  part  to  so 
dedicate  or  donate  it,  and  upon  the  incorporation  of  the  site  as  a  city,  it  did 
not  take  title  to  the  sewer.    Oak  Cliff  v.  Marsalis,  42. 

2.  In  an  action  Tor  an  injunction  to  restrain  interference  with  a  sewer,  the 
defendant  could  not  avail  itself  on  appeal  of  an  outstanding  title  in  another 
company  where  the  latter  was  made  a  party  to  the  suit  and  acquiesced  in  the 
judgment  rendered  in  plaintiff^s  favor.    Id. 

Deed. 

See  Acknowledgment;  Cancellation;  Conveyance;  Record  of  Deeds. 
By  guardian — proof  of  his  capacity.    See  Guardian,  L 

Held  to  convey  land  to  wife  as  her  separate  estate.  See  Wife's  Separate 
Estate,  1,  2. 

1.  A  deed  does  not  take  effect  until  delivered.  See  evidence  which,  it  seems, 
would  warrant  a  finding  that  a  deed  had  never  been  delivered.    Owen  v.  Foley,  86. 

2.  Where  O.,  in  contemplation  of  insolvency,  executed  a  deed  of  land  to  his 
brother-in-law,  without  consideration,  and  after  retaining  it  in  his  possession 
for  more  than  a  year,  had  it  recorded,  a  creditor  of  his  whose  debt  accrued  be- 
tween the  date  of  the  deed  and  the  date  of  its  record,  had  the  right  to  attack 
it  as  fraudulent,  and  have  the  land  subjected  to  his  judgment.    Id. 

3.  Declarations  of  a  grantor  subsequent  to  the  execution  and  delivery  of  a 
deed  are  not  admissible  in  disparagement  of  the  title  conveyed;  and  this  rule 
applies  where  such  declarations  were  that  deeds  made  to  his  grandchildren,  but 
put  in  possession  of  another  for  delivery  to  them  on  the  grantor's  death,  were 
intended  as  advancements  to  be  counted  against  the  interest  of  the  father  of 
grantees,  then  living,  as  heir  of  the  grantor.,    McKnight  v.  Reed,  204. 

4.  A  deed  placed  by  the  grantor  in  the  hands  of  another  for  delivery  to  the 
grantees  on  the  maker's  death,  where  delivered  on  the  happening  of  that  event, 
divests  the  grantor's  title,  by  relation  from  the  time  of  the  original  delivery  by 
him.    Id. 

5.  A  deed  purported  to  convey  1000  acres  of  land  by  metes  and  bounds  the 
last  three  calls  of  which  were  "Thence  S.  30  E.  —  varas,  a  stake;  thence  N.  60 
E.  —  varas,  a  stake  on  Waters  west  line;  thence  N.  30  W.  —  varas  to  the  be- 
ginning," is  insufficient  in  its  description  to  enable  the  land  to  be  located.  Ellis 
V.  Le  Bow,  449. 

6.  A  deed  purporting  to  convey  land  as  a  part  of  the  interest  of  children  of 
a  deceased  patentee,  without  evidence  that  the  grantor  was  their  guardian  or 
authorized  to  convey,  is  inadmissible.    Id. 
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7.  Where  a  deed  was  made  by  mistake  and  corrected  by  all  the  parties  by  a 
new  deed  on  the  same  day,  its  effect  on  the  running  of  tiie  statute  of  limitations 
was  as  if  correctly  made  at  first.    Id. 

8.  Where  there  was  a  deed,  executed  in  1856,  describing  the  land  as  "147<( 
acres,  situated  in  the  State  of  Texas,  granted  to  S.  J.  R.,  lying  between  the  two 
branches  of  the  San  Jacinto  River  in  M.  County,"  and  the  same  grantor  by 
deed  executed  a  few  months  later  conveyed  the  land  to  the  same  grantee,  de- 
scribing it  as  being  "1476  acres,  granted  to  S.  J.  R.,  between  the  two  San  Ja- 
cinto rivers,"  and  on  the  latter  date  also  executed  a  declaration  of  trust,  in 
which  the  land  was  described  as  "1476  acres,  S.  J.  Rickhow,"  the  description  in 
the  three  instruments,  taken  together,  are  held  to  clearly  refer  to  the  same  land 
and  to  sufficiently  identify  it.    Turner  v.  Cochran,  549. 

9.  Evidence  held  to  warrant  the  trial  court  in  assuming  that  the  later  deed, 
dated  November  10,  1856,  was  a  mortgage,  as  to  which,  from  the  great  lapse  of 
time,  a  presumption  would  obtain  that  the  debt  was  discharged;  and  as  to  the 
prior  deed,  that  it  was  either  a  mortgage,  or  that  it  would  be  presumed  the  land 
had  been  reconveyed  to  the  grantor.    Id. 

10.  Where  a  written  defeasance  or  declaration  of  trust  accompanying  a  deed 
recited  that  T.  "has  this  day  conveyed  to  me  his  one-half  interest  in  the  follow- 
ing property,"  with  a  list  of  lands,  lots,  and  personalty  thereto  subjoined,  and 
then  proceeded,  "also  the  following  lands,"  after  which  is  listed  several  other 
surveys,  the  use  of  the  word  "also"  placed  the  latter  lands  in  a  different  cate- 
gory from  the  preceding  ones,  and  showed  that  as  to  such  latter  lands  the  entire 
interest,  and  not  merely  a  half  interest,  was  conveyed.    Id. 

11.  In  a  suit  to  recover  the  east  fourth  of  a  league  of  land  fronting  on  a  river 
running  sojith  63  degrees  east,  and  bounded  by  parallel  lines  running  back  from 
the  river  ten  degrees  west  from  a  south  course,  describing  such  east  fourth  as 
reckoned  "by  running  a  line  at  such  point  west  from  its  east  boundary  line  and 
parallel  with  said  east  boundary  line  from  north  to  south  through  said  survey 
as  that  one-fourth  thereof  lies  east  of  said  line,"  a  conveyance  of  one-fourth  of 
the  league  "to  be  taken  off  the  said  league  adjoining  the  lower  line  of  the  same 
by  a  line  nmning  back  from  the  said  river  lengthwise  through  said  league  paral- 
lel to  and  at  a  sufficient  distance  from  said  lower  line,  so  that  the  area  required 
be  included  within  and  between  said  parallel  lines,"  describes  the  same  land  as 
that  sued  for.    Rountree  v.  Thompson,  595. 

12.  An  instrument  in  form  of  a  bond  for  title,  but  which  recites  that  the 
maker,  for  a  cash  consideration  received,  has  "this  day  sold,  assigned,  and  con- 
veyed" the  land  described  to  the  covenantee,  conveys  the  legal  title  to  the 
land.    Id. 

13.  A  deed  purporting  to  convey  a  third  of  a  league  and  labor  survey,  the 
part  conveyed  being  identified  as  that  described  in  a  deed  from  B.  to  R.,  dated 
March  20,  1850,  the  only  deed  from  B.  to  R.  offered  in  evidence,  being  dated 
March  13,  1850,  and  no  evidence  offered  that  B.  executed  but  one  deed  to  R.» 
does  not  identify  the  land.    Id. 

14.  A  conveyance  of  the  grantor's  right  to  an  undivided  half  of  2500  acres  to 
which  she  was  entitled  as  a  widow  of  one  owning  a  tract  of  3320  acres^  com- 
munity property,  does  not  convey  her  half  interest  in  the  entire  tract.  Laufer 
V.  Powell,  604. 

15.  A  wife's  deed  to  her  husband,  executed  as  a  feme  sole,  and  conveying 
her  separate  property  to  him  in  exchange  for  community  land  which  he  has 
deeded  to  her,  is  a  nullity,  and  equity  will  not  aid  the  transaction*  Jarrell  y. 
Crow,  629. 

Default. 
Action  to  set  aside  judgment  by — merits.    See  Judgment,  14. 

Defeasance. 
Construed.    See  Deed,  10. 

Degree  of  Care. 
See  Ordinary  Care. 

High  degree  as  to  passengers.    See  Carriers  of  Passengers,  4 
As  to  baggage  stolen  from  car.    See  Sleeping  Car  Company,  1. 
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Charge  requiring  too  high  a  degree.    See  Live  Stock  Shipment,  2. 
Employe  riding  on  work  train — ordinary  care.    See  Master  and  Servant,  7. 
Of  injured  person,  as  to  securing  proper  treatment.    See  Personal  Injury,  1<X 

Delivery. 
Of  mortgaged  property — ^mortgage  not  registered.    See  Chattel  Mortgage,  3. 
Evidence  not  warranting  finding  of.    See  Deed,  1. 
Of  deed  after  grantor's  death — relation  back.    See  Deed,  4. 
Of  goods,  sufficiently  alleged — ^an  order  and  shipment  thereon.    See  Pleading,  4. 
Of  telegram,  to  addressee  after  office  hours.    See  Telegraph  Company,  3,  6. 
Of  note,  to  take  effect  as  gift  at  death.    See  Gift,  1. 

Demnrrer. 

See  Pleadings,  2,  3;  Trial,  4. 

A  demurrer  to  the  petition  because  the  damages  claimed  were  not  the  prox- 
imate result  of  the  negligence  charged,  but  specifying  no  particular  items  of 
damage  so  attacked,  was  properly  overruled  if  any  part  of  the  damage  claimed 
was  proximate.    Railway  v.  Evans,  252. 

Depoiition. 
Hearsay  part  of,  excluded.    See  Accident  Insurance,  6. 

Depot 
See  Carriers  of  Passengers,  19;  Municipal  Bonds,  2. 

Description. 
Of  land  in  deed.    See  Deed,  6,  8,  11,  13;  Limitations,  7. 
Of  property  for  taxation.    See  Taxation,  2. 

Diligence. 
As  required  to  set  aside  judgment.    See  Judgment,  1,  2. 
In  discovering  mistake.    See  Limitations,  9. 

Discovered  Peril. 

Case  of  failure  to  use  all  means  to  prevent  injury.  See  Contributory  Negli- 
gence, 6. 

Negligence  in  speed  or  failure  to  keep  lookout.  See  Contributory  Negli- 
gence, 9. 

Pleading  subject  to  exception.    See  Contributory  Negligence,  11. 

Where  plaintiff,  injured  by  being  struck  by  an  engine  while  walking  on  the 
railroad  track,  seeks  to  recover  on  the  theory  of  discovered  peril,  it  must  be 
shown  that  those  operating  the  engine  saw  plaintiff's  peril  in  time  to  have 
avoided  the  injury,  and  evidence  merely  that  they  could  have  seen  it  is  not  suf- 
ficient.   Railway  v.  Miller,  122. 

Discretion. 
Of  trustee,  as  to  selling  in  bulk  or  in  parcels.    See  Sale,  3. 
In  permitting  witness  under  rule  to  testify.    See  Trial,  8. 

Disqualification  of  Judge. 

Where  the  action  was  for  damages  to  land  by  pollution  of  a  stream  flowing 
through  it,  the  district  judge  was  not  disqualified  to  try  it  because  he  owned 
an  adjoining  tract  below,  and  through  which  the  stream  also  flowed,  since  the 
statute  disqualifies  a  district  judge  only  where  he  is  "interested  in  the  cause." 
Rev.  Stats.,  art.  1068.    Sewerage  Co.  v.  Wisdom,  224. 

Distrew  Proceedings. 

See  Landlord's  Lien,  3,  4;  Jurisdiction,  6. 

District  Court. 
Enjoining  execution  from  county  court.    See  Injunction,  1. 
Jurisdiction  of.    See  Local  Option  Election. 
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Diaaolntioii. 
Of  partnership  at  will— notice.    See  Partnership,  2. 

Domicile. 
See  Husband  and  Wife«  12. 

Ejection. 
Of  passenger  from  freight  train.    See  Garriera  of  Passengers,  14. 

Ejectment 
See  Trespass  to  Try  Title. 

Election. 

See  Local  Option  Election. 

By  widow,  binding  on  children  also.    See  Homestead,  1. 

Where  city  ordinances,  enacted  under  a  special  city  charter,  provided  that 
at  a  city  election  all  ballots  should  be  indorsed  ''official  ballot/'  together  with 
the  name  of  the  city  secretary  and  polling  place,  on  the  outside,  and  that  Bal- 
lots not  so  indorsed  should  not  be  counted,  and  also  that  the  ballot  handed  to 
the  voter  should  be  marked  with  the  initials  or  private  mark  of  the  officer  de- 
livering the  same,  but  did  not  provide  that  unless  a  ballot  was  so  marked  it 
should  not  be  counted,  the  latter  requirement  was  directory  only,  and  a  ballot 
that  had  been  received  and  deposited,  having  the  official  indorsement  first  men- 
tioned, but  without  such  private  mark  or  initials,  could  not  be  rejected  on  that 
account.    King  v.  State,  320. 

Eminent  Domain. 

1.  The  measure  of  damages  to  real  estate  from  the  construction  and  operation 
of  a  railroad  in  a  street  near  by  is  the  difference  in  the  market  value  of  the 

Sroperty  just  before  such   construction   and  just  afterwards.    Railway   v.   Ed- 
ings,  170. 

2.  In  estimating  the  damages  to  the  property  from  the  construction  and 
operation  of  the  road,  evidence  of  a  general  increase  in  the  value  of  the  property 
in  the  neighborhood  from  the  presence  of  the  railroad  is  not  admissible.    Id. 

3.  Where  the  property  injured  is  being  used  as  a  homestead,  evidence  of  dam- 
age to  its  use  as  such  by  reason  of  the  construction  of  the  road  is  admis- 
sible.   Id. 

4.  Evidence  of  what  the  owner  had  been  offered  for  the  property  five  years 
before  the  construction  of  the  road  was  not  admissible.    Id. 

5.  The  opinions  of  witnesses  as  to  the  value  of  the  property  were  admissible 
where  the  witnesses  were  shown  to  be  qualified  to  give  an  opinion.    Id. 

Employe. 

See  Assumed  Risk;  Master  and  Servant. 

Equitable  Title. 
Of  wife  not  subject  to  stale  demand.    See  Parties,  1. 

Equity. 
Offer  to  do,  not  necessary.    See  Partnership,  3. 

Equity  Power. 
To  supply  trustee  under  a  will.    See  Trust,  1. 
To  relieve  against  fraud  and  limitations.    See  Limitations,  3. 

EstoppeL 

As  to  homestead  right  against  purchaser  of  lien  note.    See  Homestead,  3. 

Of  county  to  question  a  legal  approval  of  its  bonds.    See  County  Bonds,  4. 

Goods  being  shipped  on  bill  of  lading  consigning  them  to  the  shipper  or  his 
order,  with  draft  on  purchaser  for  their  price  attached,  paid  by  him,  and  the 
goods  delivered,  the  shipper  on  claim  for  damage  because  goods  were  spoiled, 
denied  liability  for  injury  after  shipment  and  referred  the  buyer  to  the  railway 
for  compensation  for  the  loss.    Held,  that  this  did  not  estop  either  the  carrier  or 
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the  shipper  from  claiming  that  the  title  and  rieht  to  recover  for  injury  in  transit 
had  not  passed  to  plaintiff  till  payment  and  delivery,  though  admissible  as  evi- 
dence of  the  intention  of  the  parties  as  to  passing  title  on  shipment.  Railway 
V.  Dorsey,  377. 

Evidence. 

See  Allegation  and  Proof;  Expert  Evidence;  Parol  Evidence;  Res  Gestae. 

Of  false  representations  too  remote  in  time.    See  Cancellation,  7. 

Declarations  of  grantor  in  disparagement  of  title.    See  Deed,  3. 

Of  transactions  with  decedent — partners.    See  Life  Insurance,  3. 

Declarations  of  plaintiff — in  rebuttal.    See  Personal  Injury,  3. 

Oertificate  of  Land  Commissioner — ^proof  of  occupancy.    See  School  Land,  2. 

Of  claim  presented  for  less  than  the  damages  sued  for.  See  Live  Stock  Ship- 
ment, I. 

To  aid  the  record — supplying  essential  proof  by  showing  a  waiver  thereof.  See 
Practice  on  Appeal,  2. 

Motion  to  withdraw,  held  too  general.    See  Accident  Insurance,  4. 

In  support  of  ancient  instrument.    See  Ancient  Instrument,  1. 

Of  injury  to  reputation  of  family.    See  Damages,  4. 

Averment  of  injury  to  spine,  proof  of  injury  to  hearing.  See  Personal  In- 
jury, 2. 

Of  physician— hypothetical  case.    See  Personal  Injury,  5. 

Of  mtention  varying  a  will.    See  Will,  4. 

1.  Plaintiff  injured  in  getting  off  a  moving  car  under  direction  of  a  switch- 
man, was  properly  permitted  to  testify  that  no  one  stopped  or  offered  to  stop 
the  train  nor  cautioned  him  against  alighting.    Railway  v.  Shelton,  72. 

2.  In  order  for  declarations  concerning  the  injuries  made  by  the  injured  party 
to  a  physician  to  be  admissible  in  evidence,  they  must  be  involuntary  expres- 
sions of  present  pain.    Texas  Fair  v.  Marti,  132. 

3.  The  restriction  of  the  right  of  a  party  to  testify  to  declarations  of  a  dece- 
dent (Revised  Statutes,  article  2302)  applies  though  the  testimony  of  the  party 
would  not  affect  his  interest  save  by  a  judgment  for  costs.  McKnight  v.  Reed, 
204. 

4.  Where  purpose  or  intention  is  in  issue,  acts  or  declarations  evidencing  same 
may  be  proven,  but  not  the  understanding  or  conclusion  of  the  witness  thereto 
as  to  such  purpose  or  intention.    Id. 

5.  The  question,  "State  whether  it  was  or  was  not  dangerous  for  a  man  to 
jump  on  one  of  these  cars  while  it  was  going  at  that  rate  of  speed,"  was  not 
obnoxious  to  the  objections  to  that  it  was  leading  and  called  for  the  opinion  and 
conclusion  of  the  witness  as  to  a  matter  which  was  not  the  subject  of  proof 
except  by  an  expert  witness.    Railway  v.  Puente,  246. 

6.  The  unused  portion  of  the  ticket  of  a  passenger  was  admissible  as  evidence 
of  the  contract  alleged,  to  transport  plaintiff  over  the  road.  Railway  v.  Evans, 
252. 

7.  Where  the  fact  that  defendant  took  possession  of  and  sold  a  stock  of 
goods,  run  by  another,  was  relied  on  to  show  that  he  was  the  real  owner,  he 
should  have  been  allowed  to  explain  his  act  by  showing  that  he  took  possession 
to  secure  a  debt  owing  by  the  proprietor  to  himself.  So  the  fact  that  defendant 
had  paid  other  notes  claimed  by  him  to  be  forgeries,  as  was  claimed  of  the  one 
in  suit,  could  be  explained  by  showing  his  reasons  for  so  doing  and  that  it  was 
done  in  ignorance  of  some  of  the  facts  and  of  his  legal  liability.    Id. 

8.  On  the  issue  of  the  genuineness  of  a  note  sued  on  and  claimed  to  be  forged, 
evidence  of  forgery  of  other  obligations  and  on  other  persons  by  the  party 
charged  with  this,  was  not  admissible.  Knowledge  and  intention  were  not  here 
in  issue,  as  in  criminal  prosecutions  where  similar  testimony  is  admitted.    Id. 

9.  Where  it  was  claimed  that  defendant's  signature  to  the  note  sued  on  had 
been  forged  by  one  K.,  evidence  that  K.  had  previously  exhibited  to  a  witness 
skillful,  forged  sipiatures  of  such  defendant,  and  talked  of  raising  money  on 
them,  was  admissible.    Id. 

10.  The  land  in  controversy  being  in  C.  County  and  a  transfer  of  the  rights  of 
the  original  grantee  to  receive  land  from  the  State  sought  to  be  proved  by  cer- 
tified copy  from  the  records  of  M.  County,  a  Land  Office  copy  of  the  survey  and 
field  notes  was  admissible  to  show  that  the  location  was  made  while  the  land 
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lay  in  M.  County  and  the  transfer  was  properly  recorded  there  at  the  time. 

Yeary  v.  Crenshaw,  399. 

11.  Where  the  plaintiff,  who  was  suing  for  $950  damages  caused  by  injuries 
to  his  horses  while  in  transit,  was  asked,  while  on  the  stand  as  a  witness,  if  he 
had  not  instructed  his  attorney  to  present  his  claim  to  the  defendant  railroad 
company  for  damages  for  such  injuries  in  the  sum  of  $100,  the  court  properly 
sustained  an  objection  to  the  question  on  the  groimd  that  the  communication 
was  privileged.    Railway  v.  Lock,  426. 

12.  Testimony  that  certain  public  records  were  burned  is  irrelevant  when  no 
evidence  is  offered  to  prove  their  contents.    Ellis  v,  Le  Bow,  449. 

13.  Evidence  given  in  a  former  suit  was  not  admissible  against  one  not  a 
party  thereto,  and  the  fact  that  the  witnesses  were  dead  at  time  of  second  suit 
was  not  material.    Id. 

14.  Where  the  written  building  contract  on  which  suit  was  brought  contained 
the  words  "furnishing  lumber,"  and  the  contractor  contended  that  this  was  a 
clerical  mistake,  and  was  intended  for  "finishing"  lumber,  evidence  that  the  con- 
tract price  was  the  reasonable  value  of  work  done  and  material  furnished  was 
admissible  as  tending  to  show  such  a  mistake.    Murphy  v.  Fleetwood,  487. 

15.  Evidence  that  a  physician  who  testified  as  a  witness  for  the  defendant 
railroad  company  examined  plaintiff  as  to  his  injuries  in  contemplation  of  a 
compromise  was  admissible  to  show  his  bias,  but  not  to  show  that  a  compro- 
mise had  been  offered.    Railway  v.  Scott,  496. 

16.  Where  plaintiff  sued  in  trespass  to  try  title  on  the  theory  that  certain 
debts  secured  by  an  ancient  deed,  accompanied  by  a  written  defeasance,  had 
been  satisfied,  a  private  memorandum  of  the  grantee  found  among  his  papers, 
showing  that  he  had  disposed  of  the  property  pledged  and  that  the  proceeds  were 
insufficient  to  satisfy  the  debts  secured,  offered  in  evidence  by  the  defendants, 
was  properly  held  not  admissible.    Turner  v.  Cochran,  649. 

17.  Evidence  in  trespass  to  try  title  held  sufficient  to  show  that  a  purchaser 
from  defendant,  after  the  institution  of  the  suit,  bought  with  actual  notice  of 
plaintiff's  claim.    Id. 

18.  Where  a  physician  who  gave  medical  attention  to  plaintiff's  family  for 
the  sickness  alleged  to  have  been  caused  by  the  overflow  testified  that  his  serv- 
ices were  worth  $150,  this  was  sufficient  evidence  of  the  reasonableness  of  his 
bill  to  authorize  its  submission  to  the  jury  as  an  element  of  damage.  Railway 
V.  Charwaine,  633. 

Exceptions. 

See  Demurrer;  Practice  on  Appeal,  1;  Trial,  3,  4,  7. 

Ezecution. 
From  county  court  enjoined  by  district  court.    See  Injunction,  1. 

Executory  Contract. 

Contract  for  tombstone  held  not.    See  Pleading,  2. 
Does  not  change  ownership.    See  Fire  Insurance,  5. 

Exemplary  Damages. 
Evidence  of  good  faith  in  mitigation  of.    See  False  Imprisonment,  1. 

Exemption. 
Of  ungathered  crops  on  rented  land.    See  Homestead,  3. 

Expert  Evidence. 

See  Witness,  1;  Personal  Injury,  5. 

In  an  action  for  personal  injuries  a  nonexpert  witness  could  testify  that  plain- 
tiff limped,  appeared  to  be  crippled,  and  was  unable  to  work,  such  statement 
being  based  on  the  fact  that  plaintiff  walked  crippled,  slowly,  and  with  a  stick; 
and  the  witness  could  further  state  that  plaintiff's  condition  had  not  improved 
since  he  was  hurt.    Railway  v'.  Brown,  57. 
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Express  Company. 

Where  the  express  charges  for  carrying  packages  the  value  of  which  exceeds 
$50  are  greater  than  where  no  value  is  stated,  and  a  shipper  knew  this,  but  for 
the  purpose  of  obtaining  the  lowest  rate  failed  to  insert  the  value  in  the  receipt, 
and  the  express  company  did  not  know  the  true  value,  but,  if  it  had  so  known, 
would  have  made  a  greater  charge  and  also  have  used  greater  precaution,  such 
failure  to  state  the  value  was  a  fraud  on  the  express  company  such  as  discharged 
it  from  liability  beyond  the  value  of  $50'  where  the  package  was  stolen.  Ex- 
press Co.  V.  Pitman,  626. 

Failure  of  Consideratioii. 
See  Notes,  4. 

False  Imprisonment. 

1.  In  an  action  of  false  imprisonment  wherein  vindictive  damages  are  claimed, 
evidence  is  admissible  to  show  that  defendants  acted  in  good  faith  in  making 
the  arrest  of  plaintiff.    Pincham  v.  Dick^  230. 

2.  A  requested  charge  authorizing  a  recovery  of  any  sum  incurred  or  paid  by 
plaintiff  for  medical  attention  made  necessary  by  the  false  imprisonment  was 
properly  refused  where  it  did  not  require  that  the  expenditure  should  be  reason- 
able.   Id. 

3.  Evidence  of  false  imprisonment  by  an  arrest  made  through  mistake  and 
with  only  a  gentle  and  brief  detention  of  plaintiff,  held  not  to  warrant  a  charge 
on  vindictive  damages;  and  if  there  was  error  in  the  failure  to  charge  upon  that 
issue,  it  was  harmless,  since  plaintiff  recovered  no  actual  damages.    Id. 

4.  As  to  whether  the  mental  pain  suffered  by  plaintiff  because  of  the  false 
imprisonment  was  of  such  nature  and  magnitude  as  entitled  him  to  compensa- 
tion in  money,  was  peculiarly  a  matter  for  the  jury.    Id. 

False  Representations. 

See  Cancellation,  2;  Contract,  1. 

Fellow  Servant 

See  Master  and  Servant^  11. 

Ferries. 

1.  The  general  authority  given  to  commissioners  courts  by  article  1537,  Re- 
vised Statutes,  to  establish  public  ferries  whenever  the  public  interest  may  re- 
quire, is  not  restricted,  except  as  to  ferries  from  which  there  is  no  public  road, 
by  article  718,  inhibiting  the  licensing  of  another  toll  ferry  within  three  miles 
of  the  one  already  licensed.    Ferry  Co.  v.  Leathers,  16. 

2.  Where  a  river  was  the  boundary  line  between  H.  and  L.  counties  and  plain- 
tiff operated  a  ferry  on  the  river  at  a  point  where  it  was  crossed  by  a  public 
road  from  one  county  seat  to  the  other,  under  a  license  from  H.  County,  he  was 
not  entitled  to  an  injunction  restraining  defendants  from  operating  a  ferry  on 
the  river  one  and  one -half  mile  below  under  a  later  license  from  L.  County  and 
at  a  point  to  which  a  public  road  in  L.  County  extended,  but  from  which  there 
was  no  public  road  in  H.  County.    Id. 

Fire  Insurance. 

1.  A  fire  insurance  policy  on  a  stock  of  goods,  which  required  proofs  of  loss 
to  be  submitted  containing  a  sworn  inventory  stating  the  quantity  and  cost  of 
each  article,  etc.,  is  not  complied  with  by  furnishing  insurer  an  unsworn  state- 
ment showing  the  amount  of  plaintiff's  inventory  of  stock  six  months  before 
the  fire  and  the  amoimt  of  his  purchases  and  sales  since.  Insurance  Co.  v. 
Hodge,  257. 

2.  Proof  of  waiver  of  requirement  to  furnish  the  required  proofs  of  loss  by 
receiving  those  furnished  without  objection,  is  not  admissible  .under  pleadings 
whifli  only  allege  compliance  by  plaintiff  with  the  requirement  to  furnish  the 
proofs.    Id. 

3.  The  rule  that  insured  must  take  notice  of  limitations  contained  in  his 
written  application,  on  the  authority  of  the  agent  of  insurer  receiving  and  for- 
warding the  same  to  affect  his  principal  with  any  notice  or  statements  by  in- 
sured, to  such  agent  (Insurance  Company  v.  Walker,  94  Texas,  476)  applies  only 
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where  such  agent's  authority  is  limited  to  receiving  and  forwarding  the  applica- 
tion for  a  policy  to  be  issued  by  another,  not  to  cases  where  he  is  funushed 
with  blank  policies  to  be  signed  and  issued  by  him  as  local  agent.  Fire  Assn. 
V.  Norris,  299. 

4.  To  authorize  recovery  by  an  insurance  company  against  its  agent  for 
failure  to  communicate  to  it  facts  material  to  the  risk^  disclosed  to  him  by  in- 
sured, it  must  be  shown  that  the  policy  would  not  have  been  issued  had  he  made 
the  facts  known  to  the  company.    Id. 

5.  An  executory  contract  to  convey  insured  property  does  not,  where  no  part 
of  the  consideration  for  such  contract  has  been  paid  and  there  has  been  no 
change  in  the  possession  or  right  of  possession,  constitute  a  change  in  the  inter- 
est or  title  within  the  meaning  of  a  stipulation  in  the  policy  by  which  it  should 
become  void  if  any  such  change  should  take  place.  Insurance  Go.  v.  Tompkies, 
404. 

6.  Since  the  policy  of  insiuunce  is  a  contract  for  indemnity,  an  ambiguity  in 
it  must  be  construed  in  favor  of  indemnity,  rather  than  of  forfeiture.    Id. 

7.  Where  the  policy  provides  that  the  insurance  shall  cease  if  the  building  or 
any  part  thereof  shall  fall,  this  requires  that  the  fall  should  be  of  a  substantial 
and  material  part  thereof.    Id. 

8.  Where  the  fall  is  of  a  material  and  substantial  part  of  the  building,  the 
policy  is  avoided,  although  the  distinctive  character  of  the  building,  is  not  de- 
stroyed thereby.    Id. 

9.  Where  the  main  mill  building  was  60x50  feet  and  two  stories  in  height, 
with  a  flat  roof  from  which  there  projected  a  cupola,  called  a  third  story  in  the 
policy,  12x16  and  10  feet  high,  used  for  operating  the  rice  cleaning  machinery, 
and  the  cupola  was  blown  away  in  a  storm,  except  a  few  uprights^  the  policy 
was  thereby  avoided.    Garrett,  C.  J.,  dissenting.    Id. 

Foreclosure. 

See  Judgment,  9,  11;  Landlord's  Lien,  I;  lien,  2. 
Of  mortgage  on  railroad.    See  Railroads,  13. 

Foreign  Corporations. 

1.  Service  upon  the  local  agent  here  of  a  foreign  corporation  doing  business 
in  this  State  is  sufficient.    Rev.  Stats.,  art.  1223.    Electric  Co.  v.  Troell,  200. 

2.  Where  a  foreign  corporation  appears  for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court,  this  operates  as  an  appearance  to  the  next  succeeding 
term.    Id. 

3.  The  agent  of  a  foreign  corporation  contracted  in  G.  County,  Texas,  to  sell 
plaintiff  certain  machinery  to  be  delivered  f.  o.  b.  in  Pennsylvania,  guaranteeing 
it  and  agreeing  to  correct  any  defects  in  its  material  or  operation  that  mieht 
develop  in  thirty  days.  The  contract  was  subject  to  approval  by  an  executive 
officer  of  the  company,  and  was  so  approved.  Held,  that  under  the  statute  pro- 
viding that  "a  foreign  corporation  doing  business  in  the  State  may  be  sued  in 
any  county  where  the  cause  of  action  or  a  part  thereof  accrued/'  a  plea  of  privi- 
lege by  the  defendant  asserting  its  right  to  be  sued  in  another  county  where  it 
had  a  local  agent  was  properly  overruled.    Id. 

Foreman. 

See  Master  and  Servant,  11;  Negligence,  3. 

Knowledge  of,  of  danger,  as  charging  liability.    See  Charge,  10. 

Forfeiture. 
Construction  against.    See  Fire  Insurance,  6. 
Of  street  franchise  grant.    See  Railroads,  16. 
Of  school  land  purchase.    See  School  Land,  8. 

Forgery. 

Evidence  to  show  forgery  of  other  notes.    See  Evidence,  2,  6. 

Former  Suit. 
Evidence  given  in,  not  udmissible.    See  Evidence,  13. 
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Franchise. 

Forfeiture  of  by  street  railway.    See  Railroads,  16. 

Fraud. 

See  Agency,  1;  Cancellation,  1,  4,  6;  Contract,  1;  County  Bonds,  5;  Express 
Company,  1;  False  Representations;  Limitations,  2,  5. 

Oiie  loaning  money  to  another  to  assist  in  a  business  carried  on  by  the  latter 
in  the  name  of  a  third,  in  order  to  hinder,  delay,  and  defraud  his  creditors,  did 
not,  thereby,  become  a  party  to  the  fraud,  since  the  loan  of  money  could  not 
contribute  to  such  result.    Kingsbury  v.  Baiik,  387. 

Fraudnlent  Conveyance. 

See  Attachment,  2;  Deed,  2;  Husband  and  Wife,  2; 

Fundamental  Error. 

Failure  of  plaintiff,  to  allege  his  right  to  purchase  school  land  as  an  actual 
settler.    See  Practice  on  Appeal,  4. 

Charge  as,  where  the  evidence  required  a  peremptory  instruction.  See  Prac- 
tice on  Appeal,  5. 

Gainishment. 

1.  Where  a  debtor  who  owned  stock  in  a  corporation  assigned  and  delivered 
the  certificates  thereof  to  R.  for  the  payment  of  debts  due  to  R.'8  wife  and  child, 
exceeding  the  amount  of  the  stock,  but  the  stock  was  not  transferred  on  the 
books  of  the  corporation  until  after  a  creditor  of  the  assigner  had  served  a  writ 
of  garnishment  on  it,  the  assent  of  the  beneficiaries  under  the  assignment,  nec- 
essary to  its  validity,  will  be  presumed,  and  the  creditor,  having  the  burden  of 
proof,  was  not  entitled  to  a  judgment  against  the  garnishee  without  showing 
that  the  beneficiaries  had  not  assented.    !&nk  v.  Lumber  Co.,  412. 

2.  R.'8  assent  to  the  assignment  of  the  stock  was  binding  upon  his  wife,  the 
statute  giving  him  the  control  of  her  property,  and  the  minor  child  being  im- 
able  to  contract,  the  assent  of  his  natural  guarcUan,  made  in  his  interest,  should 
be  upheld.    Id. 

Gift 
See  Husband  and  Wife,  7. 

1.  Where  a  donor  made  a  gift  of  notes  to  certain  of  her  children  and  delivered 
them  to  her  husband  to  collect  and  pay  over  the  proceeds  to  the  donees,  the  gift 
was  completed  by  such  delivery,  although  it  was  not  until  after  her  death  that 
some  of  the  notes  were  collected  and  the  money  paid  over.    Jarrell  v.  Crow,  629. 

2.  The  husband  was  competent  to  testify,  after  the  wife's  death,  as  to  her 
statements  creating  the  gift  and  establishing  the  trust,  since  he  had  no  interest 
in  the  transaction.    Id. 

Good  Faith. 
Evidence  admitted  to  show.    See  Attachment,  3;  False  Imprisonment,  1. 

Goardian. 
Deed  by — ^proof  of  authority.    See  Deed,  6. 

1.  That  tne  maker  of  a  deed  to  the  land  of  minors  claimed  to  be  their  guar- 
dian, is  not  admissible  to  affect  any  right  but  her  own.    Ellis  v.  Le  Bow,  449. 

2.  Where  the  recitals  in  evidence  of  title  showed  conveyance  by  one  claiming 
to  act  as  guardian  by  appointment  of  the  probate  court  of  S.  County,  the  guar- 
dian's authority  could  not  be  proved  by  recitals  from  the  probate  records  of  P. 
County  that  property  of  the  minors,  not  shown  to  include  that  in  controversy, 
was  turned  over  to  her  as  such  guardian  on  closing  administration  on  the  an- 
cestor's estate  in  P.  County.    Id. 

Guaranty. 
Of  quantity,  but  not  of  quality — sale  of  cotton.    See  Contract,  2. 
As  fixing  venue  of  suit.    See  Foreign  Corporation,  3. 
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Handwritins. 
See  Record  of  DeedB^  3. 

Harmless  Error. 

In  admitting  and  excluding  evidence.  See  Market  Value,  3;  Pteraonal  Injury, 
8;  Practice  on  Appeal,  9,  10;  Trial,  6. 

In  ruling  upon  exceptions.    See  Trial,  3,  7. 

See,  also.  Argument  of  Coimsel,  3;  Negligence,  1. 

Hearsay. 
In  deposition,  excluded.    See  Accident  Insurance,  6. 

Heirs. 

See  Community  Property,  1. 

A  judgment  for  defendants  will  be  sustained  where  plaintiffs,  claiming  the 
land  sucS  for  as  heirs  of  a  grantee  who  received  the  bounty  warrant  for  serv- 
ices in  the  Texas  army,  there  being  several  of  the  same  name  shown  to  have 
served,  fail  to  identify  their  ancestor  as  the  one  who  received  the  warrant  in 
question.    Tuggle  v.  Iron  Co.,  393. 

Homestead. 
See  Eminent  Domain,  3;  Notes,  3;  Partition*  3. 

1.  Where  a  husband  conducted  two  businesses  in  different,  distinct,  and  sepa- 
rate places,  his  widow  could  not,  after  his  death,  claim  both  properties  as  ex- 
empt business  homestad,  and  her  election  of  one  of  them  is  binding  on  her  and 
the  children,  if  not  shown  to  be  prejudicial  or  unfair  to  the  children,  notwith- 
standing that  at  the  time  of  the  election  she  mistakenly  supposed  that  she  <3ould 
hold  the  other  property  as  her  separate  estate.    Wingfield  v.  Hackney,  39. 

2.  Though  the  renting  out  of  a  lot  forming  part  of  the  homestead  may  con- 
stitute a  segregation,  yet  where  the  owner,  his  house  on  the  other  lot  being 
afterwards  burned,  moves  onto  the  lot  so  rented,  and  uses  it  for  homestead  pur- 
poses, this  restores  the  homestead  character.    Lybrand  v.  Fuller,  116. 

3.  A  finding  that  defendant  was  a  mere  "cropper"  without  a  leasehold  interest 
in  the  property  upon  which  to  base  a  homestead  right  exemptiong  his  interest  in 
an  ungathered  crop  of  cotton  from  the  levy  of  attachment,  was  sustained  where 
he  occupied  a  tenant  house  on  the  homestead  of  his  landlord,  who  furnished  the 
land,  teams,  tools,  and  feed  for  teams,  the  crop  on  the  land  worked  by  defend- 
ant being  equally  divided  between  such  owner  and  the  defendant,  who  furnished 
the  labor  to  make  it.    Webb  v.  Garrett,  240. 

4.  Where  a  vendor's  lien  is  created  by  a  simulated  sale  and  conveyance  of  the 
homestead,  made  without  consideration,  and  merely  to  permit  the  grantor  to 
raise  money  on  the  lien  notes  given  for  the  purchase  pnce,  such  lien  will  not 
be  enforced  in  favor  of  one  who  purchased  the  notes  after  maturity  as  against 
an  assertion  of  the  homestead  right.    Id. 

5.  See  facts  held  not  to  estop  the  owner  from  asserting  his  homestead  right 
as  against  such  purchaser  of  the  notes  after  maturity.    Id. 

6.  The  homestead  right  is  subject  to  prior  liens  existing  on  the  homestead 
property.    Johnston  v.  Arrendale^  504. 

7.  Where  the  owner  of  a  homestead,  a  prior  lien  upon  which  has  gone  to  judg- 
ment, arranges  with  another  who  advances  the  money  to  discharge  the  debt  and 
certain  tax  liens,  buys  in  the  property  and  reconveys  it  to  such  owner,  taking 
his  note  secured  by  mortgage  on  the  property,  the  homestead  right  is  subordinate 
to  the  lien  so  created,  although  through  such  foreclosure  sale,  and  for  a  sum  less 
than  the  original  debt,  such  owner  secures  also  the  interest  of  a  co-owner  in  the 
property.    Id. 

8.  Where  there  was  a  partition  between  the  surviving  husband  and  the  heirs 
of  the  deceased  wife  of  community  estate  which  consisted  of  several  tracts  of 
land,  including  the  rural  homestead  claimed  by  the  husband,  the  decree  should 
have  directed  the  commissioners  to  take  the  homestead  into  account.  Following 
Hudgins  v.  Sansom,  72  Texas,  229.    Jarrell  v.  Crow,  629. 

Husband. 
Testifying  to  declarations  of  deceased  wife.    See  Gift,  2. 
Deed  of  wife  to,  is  void.    See  Deed,  15. 
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Husband  and  Wife. 

See  Community  Property;  Charge,  8;  Garnishment,  2;  Inheritance,  1;  Parti- 
tion, 6;  Wife's  Separate  Property. 

1.  Where  plaintiff  in  good  faith  lived  with  defendant  as  her  husband,  believ- 
ing him  to  be  such,  but  there  was  no  legal  marriage,  their  relation,  as  to  prop- 
erty acquired  by  their  joint  efforts  during  its  existence,  is  treated  as  a  partner- 
ship, and  the  putative  wife  is  entitled  to  an  equal  share  of  the  property,  regard- 
less of  the  amounts  respectively  contributed  by  each  party.  Lawson  v.  Law- 
son,  43. 

2.  Where,  after  the  dissolution  of  the  invalid  marriage  relation  with  plaintiff, 
defendant  entered  into  a  marriage  and  conveyed  to  his  wife  the  property  ac- 
quired duriug  the  former  relation,  without  consideration,  and  for  the  purpose 
of  putting  it  out  of  the  reach  of  possible  claimants,  such  conveyance  was  void 
as  to  plaintiff.    Id. 

3.  Where  defendant  ceased  to  treat  plaintiff  as  his  wife,  and  thereafter  lived 
in  adultery  with  his  present  wife  and  others,  but  did  not  cease  to  provide  for 
plaintiff,  and  allowed  her  a  house  on  the  land  in  which  she  continued  to  live, 
subsisting  out  of  the  common  fimd,  and  for  more  than  ten  years  after  such  de- 
sertion she  took  no  legal  steps  because  she  hoped  plaintiff  would  return  to  his 
allegiance  to  her,  limitation  did  not  run  against  her  rights  in  the  property.    Id. 

4.  The  act  of  defendant  in  conveying  the  land  to  another,  the  possession  not 
being  surrendered,  and  the  land  afterwards  reconveyed  to  defendant,  was  not 
necessarily  such  a  repudiation  of  plaintiff's  rights  as  would  set  in  motion  the 
statutes  of  limitation.    Id. 

6.  Where  a  husband  and  wife  had  permanently  separated,  and  the  husband 
alone  thereafter  executed  leases  of  her  separate  property  for  a  term  longer  than 
one  year,  providing  that  the  rentals  should  be  paid  to  him,  and  was  appropriat- 
ing such  rentals  to  his  own  use,  she  could  maintain  suit  against  him  and  the 
lessees,  who  had  notice  that  the  property  was  her  separate  estate  and  of  the 
permanent  separation,  to  cancel  the  leases  and  recover  the  rental  value  of  the 
land.    Dority  v.  Doritjr,  216. 

6.  A  judgment  agamst  the  husband  under  article  2972,  Revised  Statutes,  for 
support,  was  not  res  adjudicata  of  a  suit  by  her  to  cancel  a  lease  of  her  separate 
property  executed  by  the  husband  alone  after  they  had  permanently  sepa- 
rated.   Id. 

7.  The  husband  having  given  to  his  wife  the  proceeds  of  her  dairy,  it  was  not 
error  to  set  apart  to  her  as  her  separate  estate  other  property  which  had  been 
purchased  with  such  proceeds.    Id. 

8.  A  lease  of  the  separate  land  of  the  wife  for  a  term  longer  than  one  year 
is,  under  the  statute,  a  conveyance  in  which  the  wife  is  required  to  join,  with 
separate  acknowledgment,  in  order  to  render  it  effectual.  Rev.  Stats.,  arts.  624, 
628,  635.    Id. 

9.  A  husband's  riffht  of  management  of  his  wife's  separate  property  depends 
on  their  living  together  and  his  proper  exercise  of  the  trust,  and  he  will  there- 
fore not  be  permitted,  after  they  have  permanently  separated,  to  continue  in 
such  trust.    Id. 

10.  The  payment  of  rent  by  a  lessee  to  the  husband  under  a  lease  by  him  of 
his  wife's  separate  property,  made  while  they  were  living  under  the  same  roof 
and  he  was  apparently  in  the  rightful  custody  of  such  property,  will  bar  a  re- 
covery of  such  rent  by  the  wife  from  the  lessee.    Id. 

11.  Where  a  husband  and  wife  were  married  in  Massachusetts,  and  by  virtue 
of  the  common  law  rule  prevailing  there  her  personal  property  became  the  hus- 
band's, and  twenty  years  later  he  came  to  Texas  and  purchased  land  with  money 
acquired  during  the  coverture,  the  wife  was  not  entitled  to  claim  a  community 
half  interest  therein  by  virtue  of  the  Texas  law.    Blethen  v.  Bonner,  586. 

12.  Where  the  husband  came  to  Texas  and  remained  several  years,  and  then 
went  back  to  Massachusetts,  thinking  he  might  return  to  Texas,  but  lived  back 
there  for  twenty  years  without  intent  to  live  anywhere  else,  such  facts  did  not 
show  that  he  obtained  a  domicile  in  Texas  and  was  temporarily  absent  there- 
from, so  that  the  marital  rights  as  to  property  acquired  in  Massachusetts  should 
be  determined  by  the  Texas  law.    Id. 

13.  The  mere  fact  that  the  wife  loaned  to  the  husband  certain  money  reserved 
as  her  separate  funds  by  antenuptial  contract,  but  without  any  specific  agree- 
ment as  to  its  application  by  him,  would  not  give  her  an  equitable  interest  in 
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land  afterw^ards  bought  by  the  husband  and  that  would  otherwise  belong  to 

him  alone.    Id. 

14.  Lands,  the  separate  estate  of  the  wife,  can  not  be  sold  by  the  husband 
alone  to  pay  her  debts.    Laufer  y.  Powell,  604. 

Hypothetical  Case. 
Expert  testimony  of  physician.    See  Personal  Injury,  5. 

Identity. 

Of  original  grantee  of  land.    See  Heirs,  1. 

Of  building  damaged  by  storm.    See  Fire  Insurance,  8. 

Of  land  in  deed.    See  Limitations,  7. 

Illegal  Contract. 
Officer  purchasing  claiin  against  city.    See  Cities. 

Impeaching  Evidence. 
Charge  properly  restricting  effect  of.    See  Charge,  7. 

Impeaching  Verdict. 
By  affidavit  of  jurors.    See  Verdict,  2. 

Impeachment. 
Of  husband's  testimony  by  wife.    See  Partition,  6. 

Improvements. 
As  giving  lessee  right  to  lease  again.    See  School  Land,  4. 

Injunction. 

To  restrain  interference   with  sewer.     See  Dedication,  2. 

To  restrain  operation  of  ferry.    See  Ferries,  2. 

To  restrain  construction  of  street  railroad  on  ground  of  forfeiture  of  franchise. 
See  Railroads,  16. 

By  sureties  to  enjoin  sale  of  their  property.    See  Sureties,  3,  4. 

1.  The  district  court  has  no  jurisdiction  to  enjoin  an  execution  from  the 
county  court  because  of  its  invalidity,  there  being  an  adequate  remedy  by  mo- 
tion to  quash  in  the  latter  court  which  can  be  aided,  if  necessary,  by  an  injunc- 
tion in  such  court  to  restrain  proceedings  under  the  execution  until  the  motion 
is  heard.    Wingfield  v.  Hackney,  39. 

2.  The  legally  authorized  branch  pilots  of  the  port  of  Galveston  may  jointly 
maintain  an  action  by  injunction  to  restrain  a  pilot  from  acting  as  a  branch 
pilot  who  has  not  been  lawfully  empowered  to  so  act.    Peterson  v.  Smith,  139, 

3.  The  defendant  could  not,  in  such  action,  maintain  that  inasmuch  as  the 
statute  gives  to  the  branch  pilot  offering  his  services  the  right  to  recover  one- 
half  pilotage  from  the  vessel  which  refuses  his  services,  and  $50  as  a  penalty 
from  the  person  unlawfully  piloting  the  vessel  into  the  harbor,  the  branch  pilot 
has  no  other  recourse  than  an  action  for  such  penalties,  since  the  purpose  of  the 
law  is  to  prohibit  those  not  duly  authorized  from  piloting  vessels  when  the  serv- 
ices of  a  duly  accredited  pilot  have  been  tendered  and  the  penalties  are  for  the 
purpose  of  reimbursing  the  injured  branch  pilot,  and  are  not  penalties  in  a  strict 
sense.    Id. 

4.  An  allegation  by  plaintiffs  in  such  action  that  the  defendant  is  insolvent, 
so  that  the  statute  authorizing  a  judgment  against  him  is  of  no  avail,  suffices 
to  show  that  plaintiffs  are  without  adequate  remedy  at  law.    Id. 

5.  Injunction  does  not  lie  in  favor  of  jthe  mayor  of  a  city  to  restrain  its  city 
counsel  from  illegally  impeaching  and  removing  him  from  office,  since  he  has  a 
complete  remedy  in  proceedings  by  quo  warranto  and  mandamus.  Riggins  v. 
Thompson,  242. 

Inadequacy  of  Price. 

At  trust  deed  sale.     See  Sale,  2. 

As  vitiating  tax  sale.    See  Innocent  Purchaser,  2. 
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IlldOT8eiIl6D^. 

Of  notes  in  blank,  proof  of  date  requisite.    See  Notes,  8. 
Judgment  against  indorser.    See  Practice  on  Appeal,  11. 

Infant. 
See  Minor. 

Initials. 

Used  in  verdict  to  designate  railway  company.    See  Verdict^  3. 

Inheritance. 

Under  the  Act  of  January  28,  1840,  the  surviving  husband  did  not  inherit 
from  a  wife  who  left  a  surviving  child.    Laufer  v.  Powell,  604. 

Innocent  Purchaser. 

Buyer  at  his  own  forced  sale.    See  Chattel  Mortgage,  2. 

Of  vendor's  lien  note — a  prior  one  outstanding.    See  Notes,  1. 

Of  land  from  an  heir.    See  Record  of  Deeds,  2. 

Of  county  bonds  approved  by  Attorney -General.    See  Ck)unty  Bonds,  4. 

From  a  surviving  wife  without  apparent  authority  to  sell.  See  Trespass  to 
Try  Title,  2. 

Vendee  of,  with  notice,  protected.    See  Notes,  7. 

Of  wife's  separate  land  from  husband.    See  Wife's  Separate  Estate,  3. 

1.  Where  the  defendant  in  trespass  to  try  title  enters  a  plea  of  innocent  pur- 
chaser the  burden  is  on  him  to  affirmatively  show  that  he  or  his  vendor  had  no 
notice  of  plaintiff's  claim  at  the  time  they  purchased  the  land  and  that  they 
paid  a  valuable  consideration  therefor.    Green  v.  Robertson^  236. 

2.  Where  land  worth  $1000  to  $1250  was  sold  for  $52.25  under  a  judgment  for 
taxes  against  unknown  heirs,  the  purchaser  at  such  a  grossly  inadequate  price, 
even  though  without  notice,  would  not,  it  seems,  be  protected  as  an  innocent 
purchaser  as  against  the  rights  of  the  true  owner  who  held  under  an  imrecorded 
deed  and  was  not  a  party  to  the  tax  foreclosure  suit.    Id. 

Innuendo. 
Use  of,  in  pleading.    See  Slander,  1. 

Insolvency. 
As  authorizing  injunction.    See  Injunction,  4. 

Inspection. 
See  Master  and  Servant,  0,  10. 

Instructions. 
See  Charge. 

Insurance. 

See  Accident  Insurance;  Fire  Insurance;  Life  Insurance. 

Insurance  Policy. 
Discrepancy  as  to  number,  names,  etc.    See  Variance,  1. 

Intention. 
Evidence  admitted  to  show.    See  Partition,  3,  7;  Will,  4. 

Interest. 

May  be  in  excess  of  jurisdictional  amount.     See  Judgment,  5. 

Complaint  of  a  judgment  on  a  written  contract  on  the  ground  that  it  does 
not  allow  interest  prior  to  the  judgment  on  the  amount  found  to  be  due  under 
the  contract  13  unavailing  where  the  statement  under  the  assignment  of  error 
urging  the  objection  does  not  show  whether  the  contract  stipulates  for  any  par- 
ticular rate  of  interest,  or  when  the  sum  claimed  was  due.  Hipp  v.  Houston, 
573. 
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Interstate  Commeroe. 
Carrier  limiting  liability  in  cases  of.    See  Carriers  of  Freight,  4,  5. 

Intenrention. 
By  attorneys,  in  appellate  court.    See  Practice  on  Appeal,  6. 
By  lienors,  filed  too  late.    See  Judgment,  12,  13. 

Intoxicating  Liquors. 
See  Liquor  Dealer's  Bond;  Local  Option  Election. 

Issues. 

See  Questions  for  Jury. 

Judgment  against  codefendant  tendering  none.     See  Verdict,  4. 

Joinder. 
Of  wife  in  husband's  lease  of  her  land.    See  Husband  and  Wife,  9. 
Of  heirs  of  husband  in  suit  for  damages  to  wife's  land    See  Parties. 

Joinder  of  Actions. 

For  conversion  and  for  foreclosure  of  lien.    See  Landlord's  Lien,  2. 

Joint  Defendants. 

One  throwing  blame  of  negligence  on  the  other  without  pleading  it.  See  Neg- 
ligence, 11. 

Judge. 
Disqualification  by  interest.    See  Disqualification. 
Faihng  to  sign  and  allow  bill.    See  Bill  of  Exceptions,  1. 

Judgment. 

Suspended  by  appeal,  not  admissible  in  evidence.    See  Attachment,  3. 

Where  verdict  is  ambiguous.    See  Boundary,  2,  3. 

Bearing  interest  as  of  written  contract.    See  Interest,  1. 

Upon  wife's  agreement  of  arbitration  with  husband  is  void.  See  Arbitra- 
tion, 2. 

Payment  of,  need  not  be  shown,  when.    See  Notes,  6. 

Against  administrator.    See  Jurisdiction,  4. 

As  against  makers  and  in  favor  of  indorser  of  a  note.  See  Practice  on  Ap- 
peal, 11. 

Where  codefendant  tenders  no  issue.    See  Verdict,  4. 

1.  See  petition  in  an  action  to  set  aside  a  judgment  for  mistake  in  the  tes- 
timony of  witnesses,  held  subject  to  demurrer  because  of  failure  to  show  sufS- 
cient  diligence.    Dick  v.  Collins,  12. 

2.  Where,  after  it  has  become  apparent  to  a  party  that  he  must  fail  in  his 
suit,  he  neglects  to  avail  himself  of  all  the  means  at  his  disposal  to  arrest  the 
judgment  and  to  exhaust  every  legal  remedy  to  vacate  it  after  it  has  been  ren- 
dered, he  can  not  have  relief  in  a  proceeding  to  set  it  aside.  See  facts  illustrat- 
ing the  rule.    Id. 

3.  In  a  collateral  attack  upon  the  judgment  of  a  justice  court  all  intend- 
ments are  in  favor  of  its  jurisdiction,  exercised  within  its  constitutional  limits, 
and  in  the  absence  of  the  judgment  showing  on  its  face  to  the  contrary,  the 
presumption  must  be  indulged  that  such  facts  existed  as  authorized  the  judg- 
ment.    Smith  V.  Ridley,  158. 

4.  It  is  not  necessary,  in  order  to  authorize  the  levy  of  an  execution  upon 
the  separate  property  of  a  married  woman,  that  the  judgment  rendered  against 
her  should,  in  specific  terms,  state  that  her  separate  property  was  subject  to  its 
payment.    Id. 

5.  Where  the  principal  of  the  note  sued  on  in  justice  court  was  $200,  it  was 
immaterial  that  tne  judgment,  including  accrued  interest,  was  for  $390,  and  that 
the  judgment,  rendered  in  1874,  bore  interest  at  3  per  cent  per  month,  where  the 
rate  so  allowed  was  not  usurious  at  the  time  the  contract  was  made.    Id. 

6.  Nothing  appearing  on  the  face  of  the  judgment  to  the  contrary,  it  will  be 
presumed  that  it  was  rendored  at  a  regular  term  of  the  justice  court.    Id. 
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Jadgment — continued.' 

7.  Where  the  judgment  shows  that  service  of  citation  was  waived,  and  that  it 
was  entered  upon  a  confession  of  judgment  by  the  defendants,  it  is  valid,  al- 
though there  was  no  affidavit  by  plaintiff  to  the  justness  of  the  claim.    Id. 

8.  Where  the  judgment  was  submitted  to  appellant's  counsel  before  being  put 
on  record,  and  he  failed  to  make  any  objections  thereto,  or  to  make  a  motion 
to  reform,  he  could  not,  after  the  appeal  and  after  a  motion  to  strike  out  the 
statement  of  facts  was  filed,  submitted,  and  sustained,  and  the  judgment  af- 
firmed, be  heard  to  say  that  the  judgment  appealed  from  is  defective  in  failing 
to  show  that  the  case  was  tried  upon  an  agreed  statement  of  facts,  since  he 
should  have  sought  to  have  the  judgment  corrected  when  attention  was  called 
to  the  matter  in  the  motion  to  strike  out.    Scott  v.  Cox,  190.  . 

0.  Where  the  taxes  on  land  were  assessed  against  the  owner  by  name  and 
thereafter  a  judgment  foreclosing  the  lien  for  such  taxes  was  had  in  an  action 
against  the  unknown  heirs  of  a  former  owner,  to  which  the  owner  was  not  a 
party,  such  judgment  was  void  as  to  him.  League  v.  State,  56  Southwestern 
Reporter,  262«  said  not  to  hold  that  the  owner  of  the  land  is  not  a  necessary 
party  to  an  action  to  foreclose  a  tax  lien  thereon.    Green  v.  Robertson,  236. 

10.  Such  judgment,  being  void  as  to  the  owner,  could  be  called  in  question  by 
him  in  an  action  of  trespass  to  try  title  brought  to  recover  the  land.    Id. 

11.  Where,  in  an  action  to  foreclose  liens  on  certain  property,  a  decree  was 
entered  which  fixed  the  amount  and  class  of  the  claims  of  all  parties  and  di- 
rected a  sale,  it  was  final  as  to  amount  and  class,  where  not  appealed  from, 
though  it  reserved  the  power  in  the  court  or  judge  "to  modify  the  time,  terms, 
and  conditions  of  the  sale  in  term  time  or  vacation,  and  to  alter  or  amend  the 
same  as  the  court  may  deem  best."    Graham  v.  Coolidge,  273. 

12.  Where  in  an  action  to  foreclose  liens  on  defendant's  property,  certain 
lienors  filed  a  motion  or  petition  in  intervention  seeking  to  "construe  or  reform" 
the  decree,  which  fixed  the  amount  and  class  of  the  liens  and  directed  a  sale, 
such  pleading  came  too  late  as  a  motion  for  new  trial  where  not  filed  at  the 
term  of  court  at  which  the  judgment  was  rendered  thus  sought  to  be  set 
aside.    Id. 

13.  Where  such  motion  and  petition  in  intervention  failed  to  show  any  rea- 
sonable excuse  for  the  failure  of  the  parties  so  pleading  to  appeal  from  the 
judgment  of  foreclosure,  they  were  insufiicient  as  an  equitable  suit  to  set  aside 
the  judgment.    Id. 

14.  Where  a  judgment  recited  that  the  defendant,  though  not  cited,  had  filed 
an  answer  in  th'e  case,  but  failed  to  appear  at  the  trial  in  person  or  by  attorney, 
and  judgment  was  thereupon  entered  against  him  for  the  amount  of  the  debt 
evidenced  by  the  written  instrument  sued  on,  such  judgment  was  valid  on  its 
face,  and  in  an  action  to  set  it  aside  a  petition,  duly  sworn  to,  alleging  that  the 
filing  of  the  answer  by  the  attorney  was  without  authority,  but  failing  to  allege 
a  meritorious  defense  to  the  cause  of  action,  was  insufficient  to  warrant  such 
relief.    Chambers  v.  Gallup,  424. 

16.  A  judgment  for  recovery  of  land  does  not  conclude  one  not  a  party  to  it. 
Ellis  V.  Le  Bow,  460. 

Judicial  Discretion. 

Abused  in  excluding  evidence  of  witness  under  rule  who  had  talked  with  plain- 
tiff.    See  Trial,  8. 

Judicial  Notice. 

See  City  Ordinance,  1. 

The  court  will  not  take  judicial  notice  of  the  construction  given  a  statute  of 
another  State  by  the  courts  thereof.    Express  Co.  v.  Pitman,  636. 

Jurisdiction. 

See  Injunction,  1;   Local  Option  Election,  4;  T>andlord's  Lien,  2. 

1.  Where  plaintiff  sued  in  the  justice  court  to  recover  $19.1)5,  and  defendant 
pleaded  in  reconvention  damages  in  the  sum  of  $125,  but  no  evidence  was  offered 
in  support  of  the  plea,  the  plea  is  held  to  have  been  abandoned,  and  the  county 
court  could  acquire  no  jurisdiction '  of  the  case  by  appeal  or  certiorari.  Railway 
V.  Hook,  325. 

Vol.  30  Civil— 43. 
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Jurisdiction — continued. 

2.  The  county  court,  although  sitting  as  a  coiurt  of  probate,  has  no  authoritj 
to  determine  the  title  to  land,  since  such  jurisdiction  belongs  exclusively  to  the 
district  court.    Altgelt  v.  McManus,  382. 

3.  One  who  bought  at  a  sheriff's  sale  the  interest  of  a  devisee  in  land  belong* 
ing  to  the  estate  of  a  decedent  could  maintain  an  action  in  the  district  court 
against  the  devisee  and  the  administrator  to  establish  his  title  and  to  recover 
rents  from  the  administrator,  although  the  administration  was  still  pending.    Id. 

4.  A  judgment  in  such  case  against  the  administrator  for  the  recovery  by 
plaintiff  of  an  interest  in  the  land  and  for  rents  collected  by  the  administrator, 
over  and  above  the  amount  sufficient  to  support  the  surviving  wife  of  decedent, 
with  directions  that  it  be  certified  to  the  probate  court,  was  not  uncertain,  and 
did  not  interfere  with  the  jurisdiction  of  the  latter  court.    Id. 

5.  Where  a  distress  warrant  for  rents  amounting  to  $220,  together  with  cita- 
tion, was  sued  out  before  a  justice  of  the  peace,  both  returnable  to  the  county 
court,  the  jurisdiction  of  the  latter  court,  upon  service  of  the  writs,  immediately 
attached,  and  was  not  affected  by  subsequent  payments  reducing  the  amount  to 
less  than  $200,  nor  by  quashal  of  the  warrant,  but  was  retained  for  all  pur- 
poses.   Jackson  v.  Corley,  417. 

JuTor. 

Affidavit  of,  impeaching  verdict.    See  Verdict,  2. 

Jury. 

Matters  forming  issues  for.  See  Contributory  Negligence,  17;  False  Imprison- 
ment, 2-4;  Limitations,  6;   Negligence,  4,  15. 

1.  The  jury,  as  judges  of  the  weight  of  evidence,  must  determine  therefrom 
whether  the  act  of  the  injured  person  causing  his  injury  was  the  result  of 
terror.    Kailway  v.  Bryant,  4. 

2.  In  a  case  wherein  plaintiff  claimed  that  he  was  injured  by  a  box  lid, 
eighteen  inches  wide,  falling  on  his  head,  evidence  to  the  effect  that  the  jury, 
during  their  deliberations,  experimented  with  a  plank  lid  eighteen  inches  wide 
to  see  if  its  fall  could  cause  such  an  injury,  did  not  show  misconduct  as  called 
for  a  new  trial.    Moore  v.  Railway,  266. 

3.  Such  a  case  of  misconduct  is  not  of  that  extreme  character  wherein  it  is 
permissible  to  impeach  a  verdict  by  the  affidavit  of  one  of  the  jurors.    Id. 

Knowledge. 
As  charging  with  liability.    See  Assumed  Risk,  2;  Negligence,  8;  Railroads,  10. 

Laborer's  Lien. 

For  work  in  constructing  railroad.    See  Lien,  1. 

Land. 

See  Colony  Grant;  Eminent  Domain;  Partition;  School  Land;  Sale  of  Land; 
Trespass  to 'Try  Title. 

Measure  of  damages  to.    See  Damages,  3,  7. 

Injury  to,  by  overflowing — second  suit.    See  Parties,  1;  Res  Adjudicata,  1. 

Land  Certificate. 

See  Ancient  Instrument,  1;  Heirs;  Survey,  1;  Wife's  Separate  Estate,  4. 

Landlord  and  Tenant. 

Where  in  an  action  of  damages  for  breach  of  a  covenant  to  return  leased 
premises  in  as  good  state  as  when  received,  with  the  exception  of  usual  wear 
and  tear,  the  plaintiff's  evidence  as  to  his  damages  was  all  in  regard  to  the  cost 
of  rebuilding  the  destroyed  improvements,  with  estimates  of  the  difference  in 
value  between  the  same  new  and  in  the  condition  in  which  the  old  ones  should 
have  been  at  the  end  of  the  lease,  which  evidence  was  not  objected  to,  this  was 
sufficient  to  take  the  question  of  damages  to  the  jury,  and  a  peremptory  in- 
struction to  find  for  the  defendants  was  error.    Daggett  v.  Webb,  415. 
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Landlord's  lien. 

1.  In  an  action  by  a  landlord  against  his  lessee  for  rent  and  foreclosure  of 
his  statutory  lien,  a  purchaser  of  goods  covered  by  the  lien  was  properly  joined 
as  a  defendant,  though  he  may  not  have  been  personally  liable  for  the  rent. 
Jackson  v.  Corley,  417. 

2.  Where  such  purchaser  converted  the  goods  pending  the  foreclosure  pro- 
ceedings, the  cause  of  action  against  him  for  conversion  could  be  joined  with  the 
suit  against  the  lessee  for  debt  and  foreclosure,  and  the  fact  that  the  claim 
for  conversion  was  for  less  than  $200  when  first  set  up  could  not  affect  the 
jurisdiction  of  the  county  court.    Id. 

3.  In  an  application  for  a  distress  warrant  the  plaintiff  must  show  the  exist- 
ence of  one  of  the  grounds  specified  in  article  3240,  Revised  Statutes,  and  if  the 
allegation  is  not  made  in  the  language  of  the  statute,  equivalent  terms  must 
be  employed.    Id. 

4.  Where  an  affidavit  for  a  distress  warrant  alleged  that  the  defendants 
'Hiave  advertised  and  are  selling  all  goods  at  cost,  and  are  rapidly  disposing  of 
the  same,  replacing  with  no  new  goods,"  this  was  not  equivalent  to  a  charge 
that  the  defendants  were  about  to  remove  their  property  from  the  rented  prem- 
ises within  the  meaning  of  the  statute,  and  did  not  constitute  ground  for  the 
issuance  of  the  warrant.    Id. 

5.  Where  the  distress  warrant  has  been  quashed,  the  plaintiff  is  not  entitled 
to  judgment  against  the  sureties  on  the  replevy  bond.  So  held  with  reference 
to  directly  conflicting  authorities  on  the  point.    Id. 

Law  of  Another  State. 

See  Carriers  of  Freight,  5;  Husband  and  Wife,  11;  Judicial  Notice,  1. 

Leading  Question. 

See  Accident  Insurance,  6;  Evidence,  5;  Trial,  6. 

Lease. 

See  School  Land,  1,  3,  4,  5. 

Husband  leasing  wife's  land— joinder  of  wife.    See  Husband  and  Wife,  8. 

Where  neither  the  order  of  the  commissioners  court  authorizing  the  county 
judge  to  lease  certain  lands  nor  the  lease  itself  gave  to  the  lessee  a  right  of 
renewal  at  the  end  of  the  term,  parol  evidence  was  not  admissible  to  show  an 
oral  understanding  when  the  lease  was  make  that  if  the  county  received  no 
offer  for  more  than  the  lease  price  per  annum  the  lessee  was  to  have  a  renewal 
at  that  price  for  two  years  longer.    Slaughter  v.  De  Vitt,  589. 

Leased  State  Land. 

Where  plaintiff  leased  from  the  State  and  inclosed  140  sections  of  University 
lands  under  the  Act  of  April  1,  1887,  which  forbids  any  one  who  fences  any  such 
lands  to  maintain  more  than  three  miles  of  fence  in  a  contKiuous  line  without 
a  gate  therein,  and  provides  that  when  necessary  in  moving  herds  of  live  stock," 
the  lessee  shall  permit  them  to  pass  through  the  inclosure,  provided  the  owner 
moves  them  expeditiously,  plaintiff  could  not  recover  damages  caused  by  de- 
fendant's sheep  in  grazing  while  being  moved  expeditiously  through  the  pasture. 
Acrey  v.  McKenzie,  256. 

LibeL 

Under  the  statute  defining  civil  libel  (Act  March  26,  1901,  Laws  Twenty- 
seventh  Legislature,  page  30),  a  false  publication  tending  to  injure  plaintiff's 
reputation  and  exposing  him  to  ridicule  is  actionable  mough  unaccompanied 
with  financial  injury.    Walker  v.  Publishing  Co.,  165. 

License. 

See  Ferries,  1. 

Liens. 
See  Chattel  Mortgage;  Laborer's  Lien;  Landlord's  Lien. 
For  personal  debt  of  survivor — apriority.    See  Community  Property,  2.- 
Tax  sale  in  lump,  tax  lien  against  one  tract  only.    See  Tax  SaAe,  1. 
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Liens — continued. 
On  simulated  sale  of  homestead.    See  Homestead,  4. 
Homestead  subject  to  prior.    See  Homestead,  6. 
Change  in  form  of.    See  Homestead^  7. 
Reservation  of  title  as  lien.    See  Pleading,  5. 

1.  The  article  of  the  statute  giving  a  lien  on  a  railroad  to  laborers,  mechanics, 
or  operatives  who  have  performed  labor  or  work  with  tools  and  team  or  other- 
wise on  the  railroad,  does  not  give  a  lien  on  the  railroad  in  favor  of  a  subcon- 
tractor who,  in  payment  of  a  debt,  lets  teams  to  a  contractor  to  use  thereon. 
Rev.  Stats.,  art.  3312.    Railway  v.  Foley,  129. 

2.  Where  the  owner  of  goods  subject  to  a  chattel  mortgage  lien  recovered 
judgment  against  another  for  the  conversion  thereof,  and  paid  part  of  the 
amount  to  the  mortgagee,  it  can  not  be  held  as  a  matter  of  law,  in  an  action 
by  the  mortgagee  to  foreclose  the  lien,  that  the  court  erred  in  not  applying  such 
payment  on  the  lien,  rather  than  on  the  owner's  debt  to  the  mortgagee  in  ex- 
cess of  the  lien.    Scott  v.  Cox,  190. 

3.  Where  the  testimony  showed  that  the  lumber  was  delivered  on  the  ground 
for  the  building,  but  some  of  it  was  returned,  it  was  error  for  the  court's  charge 
to  authorize  a  foreclosure  of  a  materialman's  lien  on  the  building  for  all  the 
lumber  furnished  under  the  building  contract,  since  such  lien  existed,  if  at  all, 
only  for  lumber  that  went  into  the  building.    Murphy  v.  Fleetwood,  487. 

Life  Estate. 
See  Will,  1. 

Life  Insurance. 
See  Accident  Insurance. 

1.  Where  a  wife  sued  to  recover  such  sum  as  defendants  had  collected  on 
an  insurance  policy  on  the  life  of  her  husband  for  her  benefit  and  in  excess  of 
their  debts  secured  by  an  assignment  of  it,  and  it  was  not  controverted  that  the 
policy  was  assigned  to  secure  debts  of  the  husband,  an  averment  that  she  had 
executed  the  assignment  to  a  firm  was  sufficient  to  admit  proof  that  it  was  exe- 
cuted to  a  member  of  the  firm  for  its  benefit.    Clarke  v.  Adam,  66. 

2.  Where  an  assignment  of  an  insurance  policy  was  absolute  on  its  face,  and 
did  not  recite  the  true  purpose  for  which  it  was  given,  evidence  of  the  surviving 
beneficiary  that  it  was  so  made  because  a  prior  assignment  was  refused  by  the 
insurance  company,  was  admissible,  and  was  not  contradictory  of  the  considera- 
tion in  the  second  assignment.    Id. 

3.  Where  an  insurance  policy  was  assigned  to  a  firm  to  secure  a  debt  of  the 
insured,  and  after  the  death  of  a  member  of  the  firm  the  beneficiary  sued  to 
collect  the  excess  from  the  surviving  partner  and  the  surviving  wife  of  the  de- 
ceased member,  parol  evidence  was  admissible  to  show  the  character  of  the  as- 
signment, and  was  not  in  violation  of  the  rule  forbidding  a  party  to  the  suit  to 
testify  as  to  transactions  with  the  decedent;  and  since  the  partners  were  jointly 
and  severally  liable,  such  evidence  was  admissible  against  the  surviving  mem- 
ber.   Id. 

4.  In  the  case  of  parties  perishing  together  in  a  common  disaster,  or  to  the 
particulars  of  which  there  is  no  evidence,  there  is  not  at  the  common  law  ob- 
taining here,  as  there  is  in  the  civil  law,  any  presumption  of  survivorship  based 
upon  the  circumstances  of  age  and  sex.    Males  v.  Sovereign  Camp,  184. 

5.  Wliere  an  insurance  policy  issued  by  a  fraternal  benefit  order  reser\*es  the 
right  to  change  the  beneficiary,  no  vested  interest  is  conferred  upon  the  benefi- 
ciary named,  as  in  case  of  an  ordinary  life  insurance  policy.    Id. 

6.  Where  a  benefit  certificate,  issued  by  a  fratema>  order  whose  object  was 
to  provide  a  fund  for  the  benefit  of  a  particular  class  of  person,  viz.,  wife,  chil- 
dren, parents  or  other  blood  relatives,  and  made  payable  to  the  wife  of  the  in- 
sured, provided  that  in  case  of  the  death  of  the  named  beneficiary  before  that 
of  the  insured  the  fund  should,  in  the  absenc^e  of  a  new  designation  by  the  in- 
sured, be  paid'  to  his  relatives  in  the  order  just  stated,  the  parents  are  entitled 
to  the  fund  as  against  the  legal  representatives  of  the  wife,  where  the' insured, 
his  wife  and  their  children  all  perished  together  in  the  great  Galveston  storm, 
and  there  was  no  evidencie  as  to  any  one  of  them  surviving  the  other?*, — the 
burden  of  proof  being  on  the  representatives  of  the  wife  to  show  that  she  sur- 
vived the  husband.    Id. 
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Life  Insurance — continued. 

7.  Where  the  action  was  on  a  benefit  insurance  certificate  by  parties  claim- 
ing as  beneficiaries,  and  the  insurer  impleaded  other  parties  asserting  a  claim, 
there  was  no  authority  for  the  court  to  allow  attorney  fees  to  the  impleading 
party.    Id. 

8.  A  note  procured  by  the  representation  by  an  insurance  agent  that  the  com' 
pany  would  issue  a  paid  up  life  policy  for  $25,000  for  the  sum  of  $1800,  could 
not  be  held  not  subject  to  attack  for  fraud  because  the  representation  was,  upon 
its  face,  palpably  absurd.    Webb  v.  Moseley,  311. 

9.  A  parol  contract  of  life  insurance  is  valid;  and  such  contract  is  sustained 
in  this  case,  although  a  written  policy,  improperly  dated  ahead  by  the  agent, 
was  issued  and  mailed  to  the  insured  and  was  in  his  possession  at  the  time  of 
his  death,  which  was  prior  to  the  date  so  written  in  the  policy.  Insurance  Co. 
V.  Shaflfer,  313. 

10.  A  petition  on  a  parol  contract  of  insurance  was  not  subject  to. exceptions 
urged  on  the  ground  that  it  showed  that  the  contract  was  without  consideration, 
and  had  not  taken  effect  before  insured's  death,  where  it  alleged  that  the  in- 
sured should  ]>ay  defendant  out  of  his  monthly  wages  a  certain  sum  in  monthly 
installments,  be&:inning  at  a  designated  time,  and  that  it  was  agreed  at  the  time 
insured  delivered  his  application  to  the  agent,  that  the  insurance  should  be  bind- 
ing on  the  next  day,  which  was  several  days  before  the  insured's  death.    Id. 

11.  Where  plaintiff's  action  was  on  a  parol  contract  of  insurance,  and  she  de- 
nied that  the  insured  had  accepted  the  written  policy  subsequently  issued  on  his 
application,  parol  evidence  to  prove  the  terms  of  the  contract  alleged  was  not 
objectionable  as  contradicting  or  varying  the  terms  of  the  written  contract.    Id. 

12.  Where  the  application  for  insurance  was  not  dated  when  delivered  to  the 
agent,  parol  evidence  that  the  agent,  without  authority,  subsequently  inserted 
a  date  other  than  that  agreed  on,  was  not  objectionable  as  varying  the  terms 
of  a  written  contract.    Id. 

13.  Where  a  policy  of  life  insurance  made  the  application  of  the  insured  a 
part  thereof,  and  made  the  answers  therein  warranties,  false  statements  in  the 
answers  to  the  effect  that  the  insured  had  not  consulted  a  physician  in  ten 
years  and  that  she  had  never  had  a  doctor  except  in  childbirth  were  warranties, 
and  whether  material  or  not,  their  falsity  forfeited  the  policy.  Flippen  v.  In- 
surance Co.,  362. 

14.  The  falsity  of  the  statement  by  the  insured  that  she  had  not  consulted 
a  physician  was  sufficiently  shown  where  it  appeared  that  when  a  doctor  was 
sent  for  and  came  she  did  not  object  to  his  presence,  but  permitted  him  to  ex- 
amine and  prescribe  for  her,  and  stated  her  condition  to  him,  although  she  had 
objected  to  his  being  sent  for,  and  neglected  to  take  the  medicines  he  pre- 
scribed.   Id. 

15.  Plaintiff  was  not  injured  by  the  introduction  of  the  doctor's  books  to 
show  that  he  prescribed  for  the  insured  during  her  last  illness,  where  plaintiff 
himself  testified  that  the  insured  was  under  treatment  of  the  doctor  during  such 
illness  and  until  her  death;  nor  was  there  error  in  permitting  the  druggist  to 
testify  that  he  had  filled  the  doctor's  prescriptions  for  the  insured,  though  he 
did  not  know  who  brought  them  to  the  drug  store.    Id. 

Limitations. 
In  case  of  wife  separated  but  not  divorced.    See  Husband  and  Wife,  3. 
In  case  of  consolidation  of  roads.    See  Railroads,  6. 
Coverture  protecting  wife.    See  Arbitration,  4. 
In  case  of  corrected  deed.    See  Deed,  7. 
In  case  of  gross  deficiency  in  land.      See  Sale  of  Land,  1. 

1.  Where  plaintiff  sued  to  recover  land  sold  under  a  void  judgment  for  taxes, 
only  the  statute  of  limitations  as  to  such  action  applied,  and  that  his  petition 
set  out  the  facts  rendering  the  judgment  void  did  not  change  the  nature  of  the 
action  and  make  applicable  the  statute  fixing  the  time  in  which  a  suit  to  set 
aside  a  judgment  or  for  a  bill  of  review  must  be  brought.  Green  v.  Robert- 
son, 236. 

2.  Although  our  statute  requiring  actions  for  personal  property  to  be  brought 
within  two  years  contains  no  provision  relieving  against  fraud  if  proceedings 
are  brought  within  a  reasonable  time  after  its  discovery,  yet  the  courts  will 
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Limitatiolia— «ontinuM. 

relieve  against  fraud  upon  equitable  grounds  where  proper  diligence  has  been 

used  to  discover  the  fraud.    Rev.  Stats.,  art.  3364.    Luter  v.  Hutchinson,  511. 

3.  In  such  case  the  party  seeking  to  avoid  the  statute  must  plead  fully  the 
facts  bringing  him  within  the  exception,  showing  the  means  of  concealment 
used  by  the  adverse  party,  his  own  diligence  in  discovering  the  fraud,  and  that 
it  could  not  reasonably  have  been  discovered  earlier^  and  his  proof  must  cor- 
respond with  such  allegations.    Id. 

4.  Where  one  has  had  possession  of  personal  property  for  two  years  his  own 
good  faith  will  be  the  test,  but  where  he  relies  upon  the  possession  of  a  vendor 
to  support  his  title,  then  the  bona  fides  of  such  vendor,  as  well  as  his  own,  must 
be  shown.    Id. 

5.  As  long  as  a  stolen  horse  is  in  the  possession  of  the  thief  the  statute  does 
not  begin  to  run,  but  as  soon  as  the  animal  passes  into  the  hands  of  an  innocent 
purchaser  who  openly  uses  it,  the  statute  is  put  in  motion.    Id. 

6.  See  facts  under  which  it  is  held  that  the  owner  of  a  stolen  horse  was  not 
entitled  to  recover  it  from  an  innocent  purchaser  after  two  years  because  of 
want  of  diligence.    Id.  • 

7.  To  support  title  to  land  under  the  three  or  the  five  years  statutes  of  limi- 
tation, the  deeds  under  which  the  claim  is  made  must  contain  description  suffi- 
cient to  identify  the  land.    Roimtree  v.  Hackbarth,  595. 

8.  Defendant  claiming,  title  to  land  by  two  years  limitation,  against  one 
showing  title  as  an  heir,  has  the  burden  of  showing  what  the  interest  of  such 
heir  was,  in  order  to  sustain  his  plea  as  to  the  part  not  so  inherited.    Id. 

9.  Where  suit  is  brought  against  a  corporation  by.  the  name  on  the  building 
it  occupies,  which  is  generally  believed  and  understood  to  be  its  true  name,  and 
an  answer  is  filed  without  its  true  name  being  disclosed  until  after  the  statutory 
period  of  limitations,  the  mistake  is  such  as  will  prevent  the  action  from  being 
barred,  and  such  facts  should  have  been  submitted  to  the  jury  for  determination 
as  to  whether  they  constituted  sufficient  excuse  for  plaintiff's  failure  to  use 
diligence  to  discover  the  true  name.    Prichard  v.  McCord  Co.,  582. 

Limiting  Liability. 

Validity — ^law  of  place  of  contract — ^interstate  shipments.  See  Oarriers  of 
Freight,  4. 

Liquor  Dealer's  Bond. 

Evidence  held  not  to  show  an  infraction  of  the  condition  of  a  liquor  dealer's 
bond  as  to  permitting  minors  to  enter  and  remain  in  a  saloon  where  whiskeys 
were  sold.    Dickson  v.  Holt,  297. 

Liquidated  Damages. 
See  Anti-Trust  Statute,  1;  Damages,  6. 

Live  Stock  Shipment. 

1.  Where  plaintiff's  action  was  for  damages  to  horses  during  shipment,  it  was 
error  for  the  court  to  exclude  from  the  evidence  his  written  claim  for  damages 
in  a  less  sum  than  was  sued  for,  when  offered  by  the  defendant  carrier,  upon 
the  ground  that  it  was  an  offer  of  compromise,  since  it  was  competent  to  con- 
tradict plaintiff's  testimony  as  to  the  extent  of  the  injury  to  the  stock,  and  the 
amount  of  damages  he  had  sustained.    Railway  v.  Lock,  426. 

2.  A  charge  holding  the  defendant  carrier  liable  for  damages  unless  the  inju- 
ries to  the  horses  were  occasioned  **by  the  act  of  God,  a  public  enemy,  negligence 
of  the  shipper,  or  some  vicious  propensity  of  the  animals  themselves,"  was 
erroneous  in  exacting  too  high  a  degree  of  care,  since  the  carrier  was  only 
required  to  use  such  care  to  avoid  injury  to  the  horses  as  a  person  of  ordinary 
prudence  and  care  would  use  under  the  same  or  similar  circumstances.    Id. 

Local  Option  Election. 

1.  Although  the  provision  in  the  Constitution  of  1876  (article  16,  section  20) 
directing  the  Legislature  to  enact  a  law  whereby  the  voters  of  any  county,  jus- 
tice precinct,  town  or  city  might  determine  in  regard  to  the  sate  of  intoxicating 
liquors  therein,  was  amended  in  1891  to  include  the  voters  of  "such  subdivisions 
of  a  county  as  may  be  designated  by  the  c-ommissioners  court,"  and  the  statuto 
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was  subsequently  amended  in  accordance  therewith  (Revised  Statutes,  articles 
3384,  3393,  3395),  yet  as  such  constitutional  grant  of  power  to  the  people  was 
not  self -enacting,  but  dependent  on  legislative  action,  the  subsequent  amend- 
ment, in  1897,  of  article  3384,  restricting  the  power  of  the  commissioners  court 
to  the  selection  of  one  or  more  of  the  political  subdivisions  of  the  coimty  as  local 
option  election  districts,  was  a  valid  exercise  of  legislative  power.  Oxford  v. 
Frank,  343. 

2.  The  Act  of  1897  amending  article  3384,  Revised  Statutes,  in  reference  to 
local -option  election  districts,  repealed  by  implication  articles  3393  and  3395, 
based  upon  a  feature  of  the  law  removed  by  such  amendatory  act.    Id. 

3.  Where  a  local  option  election  was  held  for  a  territory  or  district  desig- 
nated by  the  commissioners  court,  which  had  not  theretofore  been  designated  for 
any  purpose,  and  which  disregarded  all  political  subdivisions,  leaving  part  of  a 
voting  precinct  within  and  part  of  it  outside  such  election  district,  it  was 
void.    Id. 

4.  The  district  court  has  jurisdiction  of  a  local  option  election  contest  and  the 
power  to  declare  the  election  void  for.  want  of  authority  in  the  commissioners 
court  to  order  it  for  the  territory  in  which  it  was  held.  ConsU,  art.  5,  sec.  8, 
as  amended  in  1891;  Rev.  Stats.,  art.  3397.    Id. 

6.  Where  only  one  of  the  five  copies  of  notice  of  holding  a  local  option  elec- 
tion was  posted  only  nine  days  instead  of  twelve  days  prior  thereto,' but  the 
voters  of  the  county  had  actual  notice  of  the  election,  and  the  result  thereof  was 
not  affected  by  the  failure  to  post  such  copy  for  the  full  twelve  days,  the  elec- 
tion was  not  for  that  reason  rendered  void.    Norman  v.  Thompson,  537. 

Location^ 
See  Ancient  Instrument:  Survey. 

Locative  Interest. 

Payment  of  patent  fees  by  a  locator  gave  him  no  interest  in  the  land  of  minor 
heirs  of  the  grantee  in  the  absence  of  contract  with  their  lawful  guardian,  and 
was  inadmissible.    Ellis  v.  Le  Bow,  450. 

Mandamns. 
Is  proper  remedy  in  case  of  illegal  removal  from  office.    See  Injunction,  5. 

Market  Value. 

See  Eminent  Domain,  1. 

1.  Where  plaintiff  testified  that  she  knew  the  market  value  of  the  per* 
Bonal  property  destroyed  by  the  overflow,  and  that  she  knew  it  from  the  price 
she  had  paid  for  the  property,  this  did  not  disqualify  her  from  testifying  to  such 
value,  in  the  absence  of  a  showing  that  her  only  knowledge  of  such  market  value 
was  from  what  she  had  paid  for  the  property.    Railway  v.  Charwaine,  633. 

2.  The  improper  admission  of  evidence  as  to  the  value  of  the  property  which 
could  not  possibly  have  injured  the  appellant  is  not  reversible  error.'    Id. 

Marriage. 

Illegal  gives  partnership  rights  in  community  property.  See  Husband  and 
Wife,  1. 

Married  Woman. 

See  Community  Property;  Husband  and  Wife;  Wife's  Separate  Estate. 

Acknowledgment  of  deed  by,  held  defective.     See  Acknowledgment,  1. 

Right  to  impeach  certificate  of  acknowledgment — fraud  necessary.  See  Ac- 
knowledgment, 2. 

Deed  of,  to  husband  is  void.    See  Deed,  15. 

Not  bound  by  agreement  with  husband  to  arbitrate.    See  Arbitration. 

Judgment  against  her  separate  property.    See  Judgment,  4. 

Master  and  Servant. 
See  Negligence,  1. 
1.    A  charge  that  a  railway  was  not  liable  for  the  negligence  of  a  switchman 
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in  charge  of  and  moving  its  car  in  telling  a  passenger,  found  remaining  upon  it 
and  asleep,  to  jump  off  or  he  would  get  left,  for  want  of  evidence  that  such 
servant  was  acting  within  the  scope  of  his  authority,  was  properly  refused  as 
being  on  the  weight  of  evidence.    Railway  v.  Shelton,  72. 

2.  Negligence  can  not  be  predicated  alone  upon  the  act  of  the  master  in  set- 
ting a  minor  servant  to  do  work  not  within  the  scope  of  his  employment,  and 
though  such  work  is  more  dangerous  than  that  for  which  he  was  employed,  yet 
the  mere  fact  of  directing  him  to  do  it  does  not  itself  make  the  master  liable 
for  a  resulting  injury  unless,  under  all  the  circumstances,  it  was  negligence  on 
the  master's  part  to  so  direct.    Hildebrand  v.  Marshall,  135. 

3.  Where,  in  an  action  for  injury  to  a  minor  employe  by  being  thrown  by 
falling  lumber  against  a  saw,  the  petition  shows  that  the  negligent  piling  of  the 
lumber  was  the  proximate  cause  of  the  accident,  it  is  still  proper,  in  the  devel- 
opment of  the  facts,  as  bearing  on  the  assumption  of  risk,  to  allege  and  prove 
that  his  father  had  contracted  with  the*  employer  for  his  doing  other  and  less 
dangerous  work,  and  that  without  warning  he  had  been  ordered  into  a  dangerous 
place  to  do  the  work  in  question.    Id. 

4.  Although  the  lumber  which  fell  on  the  minor  while,  by  direction  of  the 
foreman,  doing  different  work  from  what  he  was  employed  to  do,  was  negli- 
gently piled,  yet  recovery  can  not  be  had  for  the  injury  if,  considering  the 
minor's  age  and  intelligence,  he  was  not  exercising  proper  care,  or  the  danger 
was  obvious.    Id. 

5.  In  an  action  by  a  minor  for  personal  injury,  evidence  as  to  his  present 
condition  with  reference  to  his  injury  and  capacity  to  work  is  admissible  on  the 
question  of  permanent  injury,  its  effect  being  limited  by  the  charge  to  the  time 
after  plaintiff  becomes  of  age.    Id. 

6.  A  charge  that  an  employe  riding  on  a  work  train  assumes  the  dangers 
ordinarily  incident  to  travel  on  such  trains,  but  does  not  assume  any  dangers  on 
account  of  the  negligent  equipment  and  operation  of  the  train,  was  correct,  and 
was  not  objectionable  as  assuming  that  the  defendant  railway  company  was 
negligent  in  these  respects.    Railway  v.  Hawk,  142. 

7.  Where  the  action  was  for  injuries  to  an  employe  while  riding  on  a  work 
train,  the  liability  of  the  railway  company  was  limited  to  the  exercise  of  ordi- 
nary care  in  the  operation  and  equipment  of  the  train.  See  charge  held  to  prop- 
erly define  negligence  in  such  a  case,  and  that  was  not  erroneous  as  making  it 
the  absolute  duty  of  the  railway  company  to  have  the  train  properly  equipped 
and  operated.    Id. 

8.  Where  the  evidence  showed  that  the  injury  to  plaintiff  was  due  to  the  sud- 
den stopping  of  the  engine,  causing  a  link  in  one  of  the  couplings  to  part,  and 
defendant  offered  no  testimony  explaining  the  cause  of  the  accident,  a  charge 
was  warranted  upon  the  theory  of  negligence  in  the  equipment  and  operation  of 
the  train.    Id. 

9.  Where  the  only  defect  complained  of  as  causing  plaintiff's  injury  was  that 
the  lid  of  a  tool  box  on  a  locomotive  tender  was  prevented  by  the  tender  from 
going  far  enough  back  when  open  to  keep  it  from  falling,  and  plaintiff  saw  just 
how  far  the  lid  could  be  pushed  back  when  he  used  the  box  at  the  time  the  lid 
fell  on  his  head,  it  was  proper  for  the  court  to  charge  that  the  master  is  not 
liable  if  the  defect  was  as  open  to  the  observation  of  the  employe  as  of  the  mas- 
ter, and  such  charge  did  not  tend  to  convey  the  idea  that  it  was  the  employe's 
duty  to  inspect  for  defects.    Moore  v.  Railway,  266. 

10.  Where  the  court  had  charged  that  it  is  the  master's  duty  to  furnish  safe 
appliances  and  that  the  employe  has  the  right  to  assume  that  this  has  been 
done,  a  special  charge,  instructing  that  the  employe  is  not  required  to  inspect 
appliances  before  using  them,  was  properly  refused,  as  being  unnecessary.    Id. 

11.  Although  plaintiff  alleged  that  his  injury  was  due  solely  to  the  negligence 
of  defendant's  foreman,  the  court  could  properly  charge  that  if  the  foreman's 
negligence  alone,  or  in  combination  with  that  of  plaintiff's  fellow  servants, 
caused  the  injury,  plaintiff  could  recover,  since  it  was  no  defense  that  negligence 
on  the  part  of  the  fellow  servants  concurred  with  that  of  the  foreman  in  causing 
the  injury.    Railway  v.  Smith,  336. 

12.  Where  a  railroad  employe  was  furnished  with  a  chisel,  to  be  used  by  him 
in  cutting  steel  rails,  and  he  knew  the  chisel  was  defective,  and  also  knew  the 
danger  of  using  it  in  its  defective  condition,  and  was  injured  by  reason  of  a 
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particle  flying  from  the  chisel  and  striking  him  in  the  eye,  the  fisk  was  one 
which  he  assiuned,  regardless  of  the  care  he  otherwise  exercised.  Evidence  held 
to  authorize,  as  a  matter  of  law,  and  over  the  verdict  of  a  jury,  that  the  risk  was 
assumed.    Railway  v.  Ramp,  483. 

Materialman. 

No  lien  on  homestead  for  lumber  delivered,  but  not  used  in  the  improvements. 
See  Lien,  3. 

Measure  of  Damages. 

See  Action  for  Death,  1;  Action  for  Debt,  1;  Damages;  Landlord  and  Ten- 
ant, I. 

Medical  Expenses. 
See  Evidence,  18;  False  Imprisonment,  2. 

Memorandun. 
See  Evidence,  16;  Principal  and  Agent,  1. 

Mental  Anguish. 

Parent  witnessing  suffering  of  sick  child.    See  Telegraph  Company,  4. 
Held  not  entitling  to  damages.    See  False  Imprisonment,  3,  4. 

Minor. 

Lands  of,  not  subject  to  lien  for  patent  fees,  when.    See  Locative  Interest,  1. 

As  employe,  set  at  dangerous  work.    See  Master  and  Servant,  3. 

Action  by,  for  personal  injury,  with  effect  extending  beyond  his  majority. 
See  Master  and  Servant,  6. 

Action  by,  for  parent's  death — expected  benefits  beyond  majority.  See  Action 
for  Death,  1. 

Permitting,  to  enter  and  remain  in  saloon.    See  Liquor  Dealer's  Bond,  1. 

Sale  of  public  land  to,  void.    See  Public  Lapd,  1. 

Assent  of  natural  guardian  to  assignment  for  benefit  of.    See  Garnishment,  2. 

Where  an  infant,  by  next  friend,  sues  for  her  own  benefit  for  personal  injuries 
received,  the  negligence  of  her  father  will  not  be  imputed  to  her  so  as  to  defeat 
the  recovery.    Railway  v.  Kingston,  24. 

Ministerial  Act. 

Presenting  county  bonds  to  Attorney-General  for  approval.  See  County 
Bonds,  3. 

Misconduct  of  Connsel. 
Treating  jury  to  drinks.    See  New  Trial,  3. 

Misconduct  of  Jury. 

Not  provable  by  their  own  affidavits.    See  Jury,  2. 

Misrepresentations. 

See  False  Representations;  Contract,  1. 

Mistake. 
Correction  by  new  deed — limitations.    See  Deed,  7. 
In  written  contract,  evidence  to  show.     See  Evidence,  14. 
In  name  of  corporations  sued.    See  Limitations,  9. 

Mortgage. 

Deed  absolute  held  to  be.    See  Deed,  0. 
See  also.  Chattel  Mortgage;  Liens,  2. 

Motion  to  Reform. 

As  coming  too  late.    See  Judgment,  12. 
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Motion  for  New  TxiaL 

Filed  after  end  of  term.    See  Judgment,  12,  13. 

Sufficiency  of  the  evidence  must  be  questioned  below  by.  See  Practice  on 
Appeal,  8. 

See  also,  New  Trial. 

Multiplicity  of  Suits. 
Where  parties  are  numerous.    See  Injunction,  2. 

Municipal  Bonds. 
See  County  Bonds. 

1.  A  provision  in  a  city  charter  conferring  the  power  to  issue  bonds  in  aid  of 
a  railrosui  authorizes  the  issuance  of  bonds  having  the  commercial  quality  of 
negotiability.  Following  City  of  Austin  v.  Nalle,  85  Texas,  520.  Trust  Co.  v. 
Jefferson,  534.  * 

2.  Authority  in  a  city  charter  to  issue  bonds  to  "aid  in  the  construction  of  a 
railroad"  will  warrant  the  issue  of  bonds  to  purchase  grounds  for  a  depot.    Id. 

3.  Where  municipal  bonds  are  payable  to  bearer  they  may  be  sued  on  by  a 
legal  holder  thereof  to  whom  they  have  been  delivered  for  the  purpose  of  bring- 
ing suit  thereon,  but  are  subject  to  any  defense  good  against  the  equitable 
owner.    Id. 

Municipal  Corporation. 
See  Cities;  City  Ordinance;  County  Bonds. 

Name. 
Using  initials  to  designate  railroad  company.    See  Verdict,  3. 
Mistake  in  name  of  corporation  sued.    See  Limitation,  9. 

Negligence. 

See  Contributory  Negligence. 

Charge  defining,  held  proper.    See  Master  and  Servant,  7. 

Setting  minor  at  dangerous  work.    See  Master  and  Servant,  2. 

In  equipment  and  operation  of  train.    See  Master  and  Servant,  6. 

Presumed  in  case  of  accident  unexplained.    See  Master  and  Servant,  8. 

Of  cotton  mill  employes  in  moving  railroad  cars.    See  Railroads,  8. 

Of  conductor  in  signaling  to  move  while  coupling  being  made.  See  Rail- 
roads, 2. 

Loss  of  baggage  not  making  prima  facie  case  of.  See  Sleeping  Car  Com- 
pany, 2. 

Of  foreman  and  fellow  servant  concurring.    See  Master  and  Servant,  11. 

Of  father  not  imputed  to  infant.    See  Minor,  1. 

Of  engineer  in  backing  train  while  coupling  being  made.    See  Assumed  Risk,  2. 

Of  codefendant,  proved  without  pleading  it.    See  Negligence,  11. 

1.  Where  a  person  was  injured  while  loading  a  car,  it  is  immaterial  by  whom 
the  car  was  pointed  out  to  him,  if  it  appears  that  he  was  loading  the  right  one, 
nor  was  it,  in  such  case,  error  to  defendant's  prejudice  to  instruct  that  it  was 
responsible  for  the  acts  of  the  persons  pointing  out  such  car  though  they  were 
not  its  agents.    Railway  v.  Bryant,  4. 

2.  Whether  it  was  negligence  in  persons  undertaking  to  move  cars  upon  a 
track  to  first  look  to  see  if  any  person  was  in  danger  therefrom  was  a  question 
of  fact,  and  the  duty  could  not  be  treated  by  the  charge  as  an  absolute  one.    Id. 

3.  Evidence  held  to  warrant  a  verdict  for  plaintiffs,  suing  for  injury  causing 
the  death  of  a  section  hand  who  was  ordered  by  his  foreman  to  get  on  a  hand 
car  while  it  was  going  at  a  rapid  rate  of  speed,  and  was  injured  while  so  doing, 
the  danger  of  attempting  to  board  the  car  while  going  at  such  speed  being  known 
to  the  foreman,  but  not  known  to  the  deceased.    Railway  v.  Puente,  246. 

4.  Whether  the  deceased  was,  under  all  the  facts,  guilty  of  contributory 
negligence,  was  a  question  for  the  jury.    Id. 

5.  It  was  admissible  in  such  action  to  show  that  it  was  the  usual  custom  to 
stop  the  hand^car  for  the  hands  to  get  on  it.    Id. 

6.  Where  a  contractor  employs  a  subcontractor  to  put  cement  floors  in  a 
building,  and  the  latter  delivered  over  a  floor  as  complete,  It  could  not  claim 
that  the  contractor's  employes,  in  afterwards  going  on  the  floor  in  the  transac-. 
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tion  of  their  business,  were  trespassers,  so  as  to  be  precluded  from  recovering 
for  injuries  due  to  its  negligent  construction  of  the  floor;  and  in  afterwards 
making  changes  and  repairs  in  the  floor,  the  subcontractor  was  charged  with  the 
duty  to  the  contractor's  employes  of  using  due  care.    Metal  Co.  v.  Dawson,  261. 

7.  A  subcontractor  engaged  in  putting  in  cement  floors  in  a  building,  who, 
after  replacing  a  cracked  panel,  removed  the  support,  without  giving  it  sufficient 
time  to  harden  and  become  safe,  should  have  foreseen  that  parties  going  on  it 
would  receive  injury,  and  knowing  that  employes  of  the  contractor  were  at  work 
in  other  parts  of  the  building,  and  that  their  work  in  that  part  was  not  com- 
plete, he  should  have  foreseen  that  they  might  go  on  the  panel.    Id. 

8.  Although  a  contractor  who  had  employed  a  subcontractor  to  put  cement 
floors  in  a  building  knew  that  the  latter  had  placed  a  defective  panel  in  the 
floor,  this  would  not  preclude  one  of  the  former's  employes,  who  had  been  injured 
by  a  breaking  through  of  the  panel  under  his  weight,  from  recovering  for  the 
iniury,  where  neither  the  contractor  nor  the  injured  employe  knew  of  the  fact 
which  caused  the  injury,  viz.,  the  removal  of  the -support  from  under  the  panel 
before  it  had  time  to  harden.    Id. 

9.  The  danger  to  the  employe  from  going  upon  the  defective  panel  was  not, 
under  the  facte,  a  risk  which  he  had  assumed.    Id. 

10.  Evidence  held  not  to  show  that  an  employe  knew  that  a  particular  panel 
in  a  cement  floor  had  just  been  taken  out  and  replaced  and  the  support  under  it 
removed,  so  that  it  was  unsafe  to  walk  on  it.     Id. 

11.  In  an  action  for  personal  injury  resulting  from  a  collision  between  a 
street  car  and  a  railway  train,  brought  against  both  companies,  and  in  which 
each  defendant  sought  to  cast  responsibility  for  the  accident  upon  the  other,  it 
was  competent  for  the  street  car  company  to  prove  that  the  railway  company 
kept  no  flagman  at  the  crossing;  that  the  train  whistle  was  not  blown,  ana  the 
train  was  backing  at  the  time,  although  the  plaintiff  had  not  alleged  negligence 
in  these  respects.    Kailway  v.  Holt,  330. 

12.  It  was  error,  however,  for  the  court  to  refuse  a  charge  limiting  the  effect 
of  the  evidence  and  instructing  that,  in  determining  the  liability  of  the  railway 
company  to  the  plaintiff,  the  jury  should  consider  only  the  negligence  alleged 
by  him.    Id. 

13.  The  violation  of  a  city  ordinance  regulating  the  operation  of  street  cars  is 
negligence  per  se,  and  the  court  should  so  instruct  the  jury.    Id. 

14.  Where  a  passeneer  on  a  street  car  was  injured  through  a  collision  of  the 
car  with  a  railway  train,  the  street  car  company  was  liable  if  it  was  negligent 
and  such  negligence  contributed  to  the  injury,  and  it  was  immaterial  that  the 
negligence  of  the  railway  com]>any  may  have  also  contributed  thereto.    Id. 

15.  Evidence  considered  in  an  action  for  personal  injury  and  held  to  sustain  a 
verdict  flnding,  in  effect,  that  the  negligence  of  a  railroad  foreman  caused  the 
injury,  although  the  verdict  was  based  on  the  testimony  of  the  defendant  alone, 
which  was  contradicted  by  that  of  several  other  witnesses.  Railway  v. 
Smith,  336. 

16.  Where  it  was  the  engineer's  duty  not  to  move  the  train,  which  was  stand- 
ing, without  a  signal,  because  of  the  resulting  danger,  his  action  in  so  moving  it 
was  negligence,  regardless  of  whether  or  not  he  knew  that  the  brakeman  was 
between  the  cars  using  his  hands  and  not  the  levers  to  uncouple  them,  since  a 
reasonable  probability  of  injury  to  the  brakeman  was  sufficient  to  make  it  negli- 
gence to  move  th^  train.    Railway  v.  Courtney,  544. 

New  Cause  of  Action. 
Amendment  held  not  setting  up.    See  County  Bonds,  1. 

New  TriaL 
Motion  for,  too  late  after  term.    See  Judgment,  12,  13. 

1.  A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence  is 
insufficient  where  it  fails  to  show  diligence  on  the  applicant's  part  to  discover 
such  evidence  before  the  trial.    Railway  v.  Funderburk,  22. 

2.  Where  plaintiff  testified  at  what  hours  the  train  left  her  starting  point 
and  arrived  at  her  destination,  and  defendant  did  not  ask  a  continuance  or  post- 
ponement on  the  ground  of  surprise,  it  was  not  entitled  to  a  new  trial  because  of 
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alleged  newly   discovered   evidence   contradicting  plaintiff's   testimony   in   that 

respect. 

3.  It  was  not  ground  for  a  new  trial  that  plaintiff's  counsel  treated  the  jury 
in  another  case  against  the  defendant  company  before  they  returned  their  ver- 
dict, where  it  did  not  appear  that  any  of  those  jurors  sat  in  the  trial  of  this 
case.    Telegraph  Co.  v.  Gavin,  152. 

Notice. 

See  Record  of  Deeds. 

Of  wife's  rights  as  charging  lessee  from  husband.    See  Husband  and  Wife,  5. 

Necessary  to  dissolve  a  .partnership  at  will.    See  Partnership,  2. 

Appointment  of  receiver  without.    See  Receivers,  1. 

Actual,  as  putting  on  inquiry.    See  Record  of  Deeds,  2. 

Of  sale;  posting  at  two  comers  of  courthouse  square.    See  Sale,  1. 

Of  defect  in  warranted  machinery.    See  Warranty,  1. 

Of  fraud  of  sub-agent  imputed  to  agent.    See  Agency,  1. 

Imputed  to  one  riding  on  freight  train — ^regulations.  See  Carriers  of  Passen- 
gers, 11. 

Of  homestead  rights  to  purchaser  of  vendor's  lien  note.    See  Notes,  3. 

Where  one  copy  of,  not  posted  full  time.    See  Local  Option  Election,  5. 

Purchaser  pendente  lite  having  actual  notice.    See  Evidence,  17. 

See  also.  Judicial  Notice. 

Notes. 

1.  Where  a  vendor's  lien  note,  recited  in  the  deed  of  the  land  placed  on  record, 
was  assigned  before  maturity,  the  assignment  not  being  recorded,  and  thereafter 
the  vendor  of  the  land  accepted  a  reconveyance  from  the  vendee  which  was 
recorded  and  which  recited  a  cancellation  of  the  note  and  release  of  the  lien  by 
the  vendor  as*  the  consideration  therefor,  and  the  vendor  then  sold  the  land 
again,  taking  notes  secured  by  a  lien  reserved  in  the  deed,  purchasers  of  such 
latter  note  were  entitled  to  priority  over  the  lien  of  the  first  note,  which  had 
not  been  satisfied,  if  they  purchased  before  maturity  and  without  notice,  but  the 
burden  was  on  them  to  show  this,  and  the  mere  indorsement  of  the  notes  in 
blank,  with  no  proof  showing  the  circumstances  or  actual  date  of  their  acquisi- 
tion, was  not  sufficient.    King  v.  Bank,  02. 

2.  Where  the  evidence  showed  that  a  party  holding  two  of  such  latter  notes 
held  them  for  collection  only,  and  had  never  applied  the  proceeds  as  directed,  the 
court  properly  instructs  a  verdict  against  such  party  and  in  favor  of  the  lien 
securing  the  note  given  on  the  first  sale.    Id. 

3.  Where  each  of  a  series  of  notes  stipulates  that  a  failure  to  pay  any  note 
at  maturity  shall  mature  all,  a  purchaser  of  the  notes  after  one  has  matured 
is,  as  to  all  of  them,  a  purchaser  after  maturity;  and  all  the  notes  being  secured 
together  by  a  vendor's  lien,  the  purchaser  is  charged  with  notice  of  homestead 
rights  existing  as  a  defense  against  them  all.    Lybrand  v.  Fuller,  116. 

4.  A  note  given  for  life  insurance  on  the  guaranty  of  the  insurance  agent 
that  his  company  would  issue  a  $25,000  paid  up  policy  for  $1800,  was  voidable 
for  failure  of  consideration,  on  refusal  to  issue  such  policy,  unless  in  the  hands 
of  an  innocent  holder.    Webb  v.  Moseley,  311. 

5.  Where  the  payee  of  a  note  recovers  judgment  thereon  against  the  maker, 
the  maker  may,  without  showing  payment  of  the  judgment,  maintain  an  action 
against  another  for  the  latter's  failure  to  pay  the  note  according  to  an  agree- 
ment to  do  6o.    Tinsley  v.  Mcllhenny,  352. 

6.  Where  the  firm  note  of  B.  &  C.  was  made  payable  in  N.  County,  and  on 
dissolution  of  the  firm  B.  assumed  its  payment,  and  the  payees  agreed  to  release 
C,  and  charged  B.  on  their  books  with  the  amount  remaining  unpaid,  and  when 
B.  asked  for  the  note,  to  use  in  a  suit  to  show  that  he  had  paid  the  firm  debts, 
they  marked  it  ''paid"  and  delivered  it  to  him,  the  note  was  thereby  discharged, 
and  for  the  balance  remaining  due  there  was  no  promise  in  writing  to  pay  in 
N.  County.    Wettermark  v.  Burton,  609. 

7.  Notice  by  the  holder  of  a  negotiable  note  of  a  want  of  consideration  in  its 
original  making  is  no  defense  where  such  holder  bought  it  from  an  innocent 
purchaser  for  value  before  its  maturity.    Hollimon  v,  ICarger,  558. 

8.  Where  a  note  was  indorsed  after  its  maturity  in  consideration  of  an  exten- 
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sion  of  time,  a  failure  to  bring  suit  at  the  first  term  thereafter  would  not  release 
the  indorser  imless  it  be  shown  that  such  extension  of  time  had  then  already 
expired;  and  in  support  of  a  judgment  against  such  indorser  it  will  be  presimied 
that  suit  was  not  brought  until  after  such  extension  had  been  given.    Id. 

9.  A  surety,  whether  indorser  or  guarantor,  is  entitled  to  have  execution 
issued  first  against  the  principal,  and  also  to  have  an  execution  in  his  own  favor 
against  the  principal  where  he  pays  the  debt  for  the  principal.    Id. 

Nuisance. 

1.  Plaintiff  was  entitled  to  recover  the  reasonable  costs  of  removing  sewerage 
from  her  land  where  the  evidence  showed  that  it  remained  there  at  the  time  of 
trial,  and  that  it  was  reasonably  necessary  to  remove  it  in  order  to  abate  the 
nuisance.    City  of  Mineral  Wells  v.  Russell,  232. 

2.  An  allegation  in  plaintiff's  petition  in  an  action  of  damages  for  a  nuisance 
in  depositing  sewerage  on  her  land  which  charged  that  the  land  would  be  imfit 
for  use  until  such  deposit  was  removed,  and  that  unless  the  deposit  be  removed 
the  land  could  not  be  cultivated  for  the  succeeding  year,  and  plaintiff  would  lose 
the  rental  value  of  the  land  for  that  year,  stating  such  value,  was  not  a  specific 
and  certain  averment  that  the  rental  value  of  the  land  for  the  succeeding  year 
was  destroyed,  such  as  would  authorize  a  recovery  therefor.    Id. 

Objections. 
To  evidence,  as'nnade  below,  must  be  shown.    See  Bill  of  Exceptions,  2. 
As  to  plaintiff's  capacity  to  sue.    See  Practice  on  Appeal,  7. 

Obvious  Danger. 
See  Master  and  Servant,  4. 

Office. 
Remedy  for  wrongful  removal  from.    See  Injunction,  6. 

Office  Hoars. 
Contracts  for  delivery  of  messages  after.    See  Telegraph  Company,  3,  4. 

Officer. 
Purchasing  claim  against  city.    See  Cities,  1. 
Appointment  of  surveyor  without  authority — ^void  location.    See  Survey,  1. 

Opinion. 

As  to  market  value  of  land.    See  Eminent  Domain,  6. 

As  to  danger  in  boarding  moving  hand  car.    See  Evidence,  6. 

Ordinary  Care. 

See  Degree  of  Care. 

1.  An  instruction  that  "ordinary  care  and  caution  as  used  in  this  charge  is 
that  degree  of  care  and  caution  that  a  person  of  ordinary  prudence  is  accustomed 
to  use  under  like  or  similar  circumstances"  is  sustained,  though  it  does  not  use 
the  exact  language  of  the  books.    Railway  v.  Brown,  57. 

2.  Where  the  court  charged  that  if  plaintiff  failed  to  use  such  care  and  cau- 
tion as  a  prudent  and  cautious  person  would  have  used  under  the  same  circum- 
stances, he  could  not  recover,  failure  .to  use  the  Word  "ordinarily"  before  the 
word  "prudent"  was  an  error  against  the  plaintiff,  ot  which  the  defendant  com- 
pany could  not  complain.    Id. 

3.  Objection  that  the  court  used  the  language  "reasonably  prudent  person," 
instead  of  "ordinarily  prudent  person,"  is  hypercritical,  as  the  expressions  may 
be  used  interchangeably.    Id. 

4.  Evidence  held  to  so  clearly  show  want  of  ordinary  care  on  the  part  of  a 
conductor  in  his  attempt  at  giving  warning  to  defendant,  who  was  in  a  box  car, 
of  the  approach  of  the  train,  as  to  warrant  the  court  in  refusing  to  charge  that 
if  the  conductor  attempted  to  warn  those  in  the  car  as  the  train  approached,  and 
tSat  such  act  on  his  part  amounted  to  the  exercise  of  ordinary  care  for  the 
safety  of  those  in  the  car,  the  verdict  should  be  for  the  defendant.    Id. 
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5.  A  charge  defining  ordinary  care  as  that  degree  of  care  which  a  person  of 
ordinary  prudence  and  caution  is  accustomed  to  exercise  under  the  same  or  like 
circumstances,  is  not  erroneous  because  the  word  "accustomed"  is  used  instead 
of  the  expression,  "would  ordinarily  use."    Railway  v.  Smith,  336. 

Outstanding  Title. 
In  one  a  party  to  the  suit.    See  Dedication,  2. 

Ownership. 
Agreement  to  sell  does  not  change.    See  Fire  Insurance,  5. 

Parol  Evidence. 

Of  antecedent  statements — fraud  and  written  instrument.  See  CanceUa- 
tion,  4. 

To  show  why  a  written  assignment  of  a  policy  was  made*  See  Life  Insur- 
ance, 2. 

To  show  usury.    See  Usury,  3,  4. 

To  show  a  parol  contract  of  life  insurance.    See  Life  Insurance,  11. 

To  show  wrong  date  inserted  without  authority.    See  Life  Insurance,  12. 

To  show  a  partition  of  land.    See  Partition,  1. 

To  show  .right  of  renewal  at  end  of  lease.    See  Lease,  1. 

Parties. 

Where  numerous — ^joinder.    See  Injunction,  2. 

Evidence  of — ^transaction  with  decedent.    See  Evidence,  3. 

Only,  are  boimd  by  a  judgment.    See  Judgment,  9,  15;  Pilots,  1. 

Purchaser  of  the  property  joined.    See  Landlord's  Lien,  1. 

Where  a  husband  purchased  land  in  his  own  name  with  funds  of  his  wife, 
inherited  from  her  father's  estate,  and  after  his  death  the  wife,  who  was  in  pos- 
session, and  had  been  since  the  purchase  by  the  husband,  sued  to  recover  dam- 
ages caused  by  overflowing  the  land,  the  heirs  of  the  husband  were  not  necessary 
parties  to  the  suit,  nor  was  the  wife's  equitable  title  a  stale  demand.  Railway 
V.  Charwaine,  633. 

Partition. 

Of  community  estate.    See  Homestead,  8. 

1.  A  parol  partition  of  land  between  tenants  in  common  is  valid.  See  evi- 
dence held  sufficient  to  warrant  a  verdict  finding  that  there  had  been  such  a 
partition.    Long  v.  Long,  368. 

^  2.  Where,  from  all  the  evidence  taken  in  connection  with  the  fact  of  posses- 
sion and  control  by  the  several  parties  of  three  several  parcels  of  land  in  a 
manner  to  indicate  that  each  one  of  them  owned  one  piece  in  severalty,  the 
inference  could  reasonably  be  drawn  that  there  was  a  parol  partition  of  the 
property  between  the  parties,  it  was  not  necessary  to  plead  a  parol  partition 
arising  by  implication  in  order  to  authorize  the  submission  to  the  jury  of  the 
issue  as  to  whether  or  not  there  was  a  verbal  agreement  of  parol  partition,  and 
to  warrant  them  in  finding  that  there  was  such  a  partition.    Id. 

3.  Where  land  had  been  verbally  partitioned  to  the  husband,  and  afterwards 
suit  was  brought  to  oust  the  wife  from  possession,  the  husband  and  wife  having 
separated  and  both  being  defendants,  she  was  entitled  to  prove  her  intention  in 
moving  upon  the  property  in  support  of  her  defense  that  the  premises  had  been 
dedicated  by  her  and  her  husband  as  homestead,  and  that  at»  his  wife  she  still 
had  a  homestead  right  of  possession.    Id. 

4.  A  statement  by  the  plaintiff,  all  interested  parties  being  present,  that  the 
premises  in  controversy  would  make  defendant  and  her  husband  a  nice  home, 
and  that  for  certain  reasons  he  wanted  them  to  have  it,  was  admissible  as  tend- 
ing to  show  a  verbal  partition,  that  said  premises  were  so  allotted  to  them,  and 
that  the  husband  intended  to  occupy  it  as  a  homestead.    Id. 

5.  W^here  the  husband  was  making  common  cause  with  his  father  and  sister 
against  his  wife,  from  whom  he  was  separated,  and  who  claimed  possession  of 
the  homestead,  and  he  testified  that  he  did  not  own  the  property  in  severalty, 
and  that  when  he  moved  thereon  with  his  wife  his  intention  was  to  occupy  it 
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only  temporarily,  the  wife  could  testify  as  to  his  conversation  with  her  at  the 
time  of  such  occupancy  for  the  purpose  of  impeaching  and  discrediting  his  testi- 
mony given  on  the  trial.    Id. 

6.  For  the  purpose  of  showing  that  she  had  not  forfeited  her  marital  rights 
in  the  homestead  after  she  was  deserted  by  her  husband^  the  wife  was  entitled 
to  show  that  she  gave  him  no  cause  for  such  desertion^  and  that  he  ceased  to 
contribute  anything  to  her  support  thereafter.    Id. 

7.  The  issue  being  whether  or  not  there  bad  been  a  parol  partition  of  the 
lands,  and  one  of  the  parties  having  testified  that  there  had  been  no  partition  of 
the  property,  but  only  of  the  rents,  his  intention  and  purpose  in  partitioning  the 
rents  was  immaterial,  and  his  testimony  as  to  such  intention  was  not  admis- 
sible.   Id. 

Partnership. 
Illegal  marriage  as  constituting.    See  Husband  and  Wife,  1. 

1.  Where  the  articles  of  a  partnership  provide  that  it  shall  continue  until 
dissolved  by  mutual  agreement,  it  is  a  partnership  at  will,  and  either  partner 
may  demand  a  dissolution  at  any  time,  and  without  showing  misconduct  of  his 
copartner.    Wright  v.  Ross,  207. 

2.  No  formal  notice  to  dissolve  a  partnership  at  will  is  necessary,  and  the 
filing  of  a  bill  for  dissolution  may  itself  operate  as  a  dissolution.    Id. 

3.  A  suit  for  dissolution  and  a  settlement  of  the  partnership  affairs  is  one 
for  accounting  and  partition,  and  it  is  not  necessary  that  the  plaintiff  should 
offer  to  do  equity  in  his  petition  therefor.    Id. 

Passenger. 

See  Carriers  of  Passengers;  Railroads,  3,  4. 

Pasture. 
Driving  herds  through.    See  Leased  State  Land. 

Patent  Fees. 
Payment  of,  giving  no  lien.    See  Locative  Interest,  1. 

Payment. 

See  Lien,  2;  Note,  5;  Taxes,  1,  3. 

Presumed  from  lapse  of  time.    See  Deed,  9.  , 

Penalty. 
See  Accident  Insurance,  7;  Anti-Trust  Statute,  1;  Injunction,  3. 

Permit. 
To  ride  on  freight  train.    See  Carriers  of  Passengers,  13. 

Personal  Injury. 

Verdicts  for,  held  not  excessive.  See  Carriers  of  Passengers,  16;  Damages, 
1,  2. 

Pleading  warranting  proof  of  injuries  not  specified.  See  Allegation  and 
Proof,  1,  2. 

Statement  held  res  gestae  of  injury.    See  Res  Gestae,  1. 

Testimony  of  non -expert  witness  as  to.    See  Expert  Evidence,  1. 

Liability  for,  of  a  fair  association.    See  Corporation,  1. 

To  minor  employe  set  at  dangerous  work.    See  Master  and  Servant,  3. 

Release  for — consideration;  employment  again.    See  Release,  1. 

To  passenger  in  alighting  from  train.     See  Carriers  of  Passengers,  6. 

As  producing  a  bone  felon  which  causes  death.     See  Accident  Insurance,  2,  3. 

1.  Where  the  petition  alleged  injury  by  a  shock  to  the  nervous  system,  this 
was  sufficient  to  admit  testimony  by  an  expert  that  such  a  shock  produced  a 
lower  state  of  vitality,  causing  a  defect  of  hearing,  impairment  of  speech,  and 
injury  to  the  eyesight.    Railway  v.  Hawk,  142. 

2.  Where  the  petition  alleged  injury  to  the  spine,  it  was  admissible  to  show 
the  effect  of  such  injury  on  the  sense  of  hearing.    Id. 
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3.  Where  the  defendant  company  introduced  testimony  that  plaintiff,  an 
employe,  made  no  complaint  as  to  injuries  received  while  he  remained  in  its 
service,  evidence  of  statements  by  plaintiff,  some  time  after  the  accident,  com- 
plaining of  being  hurt  and  suffering  pain,  was  admissible  in  rebuttal.    Id. 

4.  Evidence  that  an  employe  of  defendant  reporting  that  he  was  injured 
would  have  to  execute  a  release  of  his  claim  for  damages  before  returning  to 
work  was  admissible  as  tending  to  show  a  reason  for  plaintiff's  failure  to  make 
complaint  to  defendant  of  his  injuries.    Id. 

6.  The  testimony  of  the  physician,  who  had  already  testified  fully  about 
plaintiff's  injuries  and  his  examination,  and  who  had  been  asked  in  the  form  of 
a  hypothetical  case  as  to  the  cause  and  result  of  the  injuries,  that  the  injury 
received  by  plaintiff  would  cause  the  condition  he  was  in,  was  admissible,  and 
was  not  objectionable  as  calling  for  the  conclusion  of  the  witness  on  an  issue  to 
be  determined  by  the  jury.  In  the  absence  of  any  showing  as  to  what  the  hypo- 
thetical case  was,  it  will  be  presumed  that  such  question  was  justified  by  the 
facts  of  the  case  in  evidence.    Id. 

6.  A  cause  of  action,  or  portion  thereof,  based  on  damages  arising  from  per- 
sonal injuries,  is  assignable,  although  suit  has  not  been  instituted  for  such  dam- 
ages by  the  person  injured.    Railway  v.  Ginther,  161. 

7.  Where  there  was  no  ambiguity  in  a  release  from  liability  for  knocking  out 
two  teeth  and  cutting  the  lip,  there  was  no  error  in  excluding  evidence  that  it 
was  not  then  known  that  there  were  other  injuries,  and  that  it  was  not  intended 
that  the  release  should  include  other  injuries.    Moore  v.  Railway,  266. 

8.  If  there  was  error  in  excluding  such  evidence,  it  was  harmless  where  the 
court  allowed  evidence  of  and  authorized  recovery  for  the  injuries  that  developed 
after  the  release.    Id. 

9.  Where  plaintiff  alleged  that  a  felon  on  his  wife's  thumb  was  caused  by 
injury  in  falling  from  a  car,  resulting  from  a  jerk  of  the  train  as  she  waa 
attempting  to  alight  therefrom,  and  defendant  pleaded  (with  proof  tending  to 
that  effect)  that  uie  injury  arose  from  other  causes  for  which  it  was  not  liable, 
the  court  should  have  given  a  requested  charge  instructing  that  the  jury  must 
find  that  the  felon  was  directly  traceable  to,  and  would  not  have  occurred  but 
for,  the  fall  from  the  car,  otherwise  they  could  not  find  for  plaintiff.  Railway 
V.  McKenzie,  293. 

10.  A  requested  charge  that  if  the  injury  was  a  slight  one,  but  was  aggra- 
vated by  failure  to  give  it  prompt  attention,  or  by  unskilled  treatment,  the  ver- 
dict should  be  for  the  defendant,  was  properly  refused,  as  the  defendant,  if  it 
caused  the  injury,  was  responsible  for  the  proximately  resulting  damages,  and 
plaintiff's  responsibility  for  any  such  aggravation  depended  on  whether  he  used 
ordinary  care  to  have  the  injury  properly  treated.     Id. 

11.  A  verdict  for  $11,000  held  not  excessive  in  the  case  of  a  brakeman  35 
years  old,  earning  $90  per  month  at  the  time  of  an  injury  to  his  arm  which 
rendered  it  useless  and  subjected  him  to  great  pain  and  inconvenience,  and  so 
far  injured  his  earning  capacity  that  since  then  he  only  earned  at  another  busi- 
ness less  than  four  or  five  dollars  per  week.    Railway 'v.  CJourtney,  544. 

Physician. 
Proof  of  his  bill  held  sufficient.     See  Evidence,  18. 

1.  Where  a  physician,  in  1882,  duly  obtained  his  certificate  of  qualifications 
and  had  it  recorded  in  the  proper  county  clerk's  office,  as  required  by  the  statute 
then  in  force,  but  failed  to  afterwards  have  it  recorded  in  the  district  clerk's 
office,  as  required  by  the  amendment  of  1887  (Acts  Twentieth  Legislature,  page 
35),  he  could  not  recover  for  professional  services  rendered  in  May,  1901,  since 
article  440  of  the  Penal  Code  makes  it  a  penal  offense  for  a  physician  to  practice 
medicine  for  pay  without  having  his  certificate  recorded  in  the  office  of  the  dis- 
trict clerk.    Wickes  v.  Watts,  515. 

2.  Plaintiff's  case  was  not  saved  by  virtue  of  the  clause  in  the  Act  of  Feb- 
ruary 22,  1901,  relative  to  the  practice  of  medicine,  which  exempted  physicians 
who  had  been  practicing  five  years  from  the  requirement  of  filing  a  certificate, 
as  that  act,  although  containing  an  emergency  clause,  did  not  take  effect  until 
ninety  days  after  the  adjournment  of  the  Legislature.    Id. 
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PUota. 

Right  to  restrain  other  unlicensed  pilots  from  acting.    See  Injunction,  1. 

A  decree  which  restrained  the  defendant  from  piloting  or  attempting  to  pilot 
any  foreign  vessel  in  or  out  of  the  port  of  Galveston  was  too  broad,  since  the 
law  contemplates  that  under  some  circumstances  an  unlicensed  pilot  may  act; 
nor  could  the  decree  include  parties  not  defendants.    Peterson  v.  Smith,  139. 

Pleading. 

As  to  discovered  peril.    See  Contributory  Negligence,  11. 

As  to  waiver  of  proofs  of  loss.    See  Fire  Insurance,  2. 

Held  not  specific  and  certain.    See  Nuisance,  2. 

As  to  oflfer  to  do  equity.    See  Partnership,  3. 

Effective  use  of  innuendo.    See  Slander^  1-3. 

Plaintiff  pleading  his  title  specially — suit  for  school  land.  See  Trespass  to 
Try  Title,  1. 

As  to  setting  up  new  cause  of  action.    See  County  Bonds,  1. 

On  parol  contract  of  life  insurance.    See^Life  Insurance,  10. 

On  parol  partition  arising  by  implication.    See  Partition,  2. 

May  be  read  to  jury.    See  Trial,  6. 

Proof  warranted  by — assumption  of  risk  by  minor.  See  Master  and  Serv- 
ant, 3. 

Of  fraud,  etc,  to  avoid  statute  of  limitations.    See  Limitations,  3. 

1.  Allegations  that  injury  to  one  loading  a  car  on  the  track  caused  one  car 
to  run  against  another  thereon,  which,  in  turn,  was  alleged  to  be  caused  by  neg- 
ligence of  the  railway  company  in  constructing  the  track  with  too  steep  a  grade 
for  safety,  were  not  demurrable  on  the  ground  that  such  a  result  was  not  to  be 
anticipated  from  such  construction.    Railway  v.  Bryant,  4. 

2.  Where,  in  an  action  to  recover  the  contract  price  for  certain  tombstones 
which  plaintiffs  had  prepared  and  delivered  to  defendant,  the  petition  set  out 
the  contract,  stating  all  the  facts,  and,  in  addition  to  a  prayer  to  recover  the 
contract  price,  prayed  for  equity  and  general  relief,  plaintiffs  were  entitled  to 
recover  any  damages  shown  to  have  been  sustained  by  reason  of  the  breach  of 
the  contract,  and  it  was  therefore  error  for  the  court  to  sustain  a  general 
demurrer  to  the  petition  on  the  ground  that  it  showed  upon  its  face  an  executory 
contract  of  sale  for  which  damages  afforded  the  only  remedy  and  would  not 
authorize  a  recovery  for  debt.    Jaeggli  v.  Phears,  212. 

3.  Where  a  petition  is  sufficient  as  against  a  general  demurrer,  but,  in  addi- 
tion to  the  prayer  for  general  relief,  seeks  special  relief  to  which  the  facts 
pleaded  show  plaintiffs  are  not  entitled,  such  defect  can  be  reached  only  by 
special  exception.    Id. 

4.  Plaintiffs'  petition  sufficiently  alleged  a  delivery  of  the  tombstones, 
thereby  entitling,  them  to  recover  the  contract  price,  instead  of  damages  only, 
where  it  averred  that  they  were  to  be  shipped  by  plaintiffs  to  defendant,  for 
which  a  specified  price  was  to  be  "payable  when  delivered;"  that  they  were  so 
shipped;  that  plaintiffs  had  fully  performed  their  contract,  and  that  defendant 
"fails  and  refuses  to  perform  his  part  of  said  contract,  and  has  wholly  made 
default."    Id. 

5.  Where  plaintiffs  alleged  that  they  had  contracted  to  ship  to  defendant 
certain  tombstones  for  a  specified  price  to  be  paid  on  delivery,  setting  out  the 
contract,  and  that  they  had  shipped  and  delivered  the  tombstones  to  defendant, 
their  right  to  recover  the  contract  price  was  not  defeated  by  reason  of  a  clause 
in  the  contract  which  provided  that  the  title  in  the  tombstones  should  not  pass 
until  the  contract  price  was  paid.    Id. 

Possession.  * 

Sufficient  against  naked  trespasser.    See  Trespass  to  Try  Title,  3. 
Connecting  possession — personal  property.    See  Limitations,  4,  5. 

Power. 

To   sell   and   convey    land — ^memorandum    not    sufficient.    See    Principal    and 
Agent,  1. 
Notice  of  revocation  of.    See  Record  of  Deeds,  4. 
Vol.  30  Civil— 44. 
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Practice  on  AppeaL 

See  Argument  of  Counsel,  2;  Assignment  of  Error;  C!onclu8ions  of  Fact; 
Judgment,  8;  Statement  of  Facts;  Verdict,  1, 

1.  Where  the  record  fails  to  show  any  ruling  on  a  special  exception  addressed 
to  the  pleadings,  an  assignment  which  attempts  to  raise  the  question  will  be 
overruled.    Pincham  v.  Dick,  230. 

2.  Where  plaintiff's  petition  fails  to  state  a  fact  essential  to  his  right  of 
recovery,  and  there  is  no  evidence  of  such  fact  in  the  record,  the  appellate  court 
will  not  consider  ex  parte  affidavits,  and  a  certificate  of  the  trial  judge  showing 
that  proof  of  such  fact  was  waived  by  the  opposite  party.    Sterling  v.  Self,  284. 

3.  Where  the  suit  was  to  recover  school  land  by  virtue  of  a  rejected  applica- 
tion to  purchase  it,  and  there  is  no  proof  in  the  record  that  plaintiff  was  an 
actual  settler  on  the  land  at  the  time  of  his  application,  or  was  owner  of  and 
an  actual  settler  on  other  land  within  a  radius  of  five  miles,  the  appellate  court 
will  not  infer,  in  favor  of  the  judgment  for  plaintiff,  that  proof  of  such  fact  was 
made,  nor  can  it  infer  that  the  application  was  rejected  on  other  grounds.    Id. 

4.  The  failure  of  plaintiff  to  allege  that  he  haid  the  right  to  purchase  as  an 
actual  settler  at  the  time  of  his  application  is  fundamental  error,  of  which 
notice  will  be  taken  though  it  be  not  assigned  as  error.    Id. 

6.  Where  the  trial  court,  upon  undisputed  facts  such  as  required  a  peremp- 
tory instruction  for  the  defendant,  misdirected  the  jury  as  to  the  law,  and  there 
was  a  judgment  for  the  plaintiff,  such  error  will  be  treated  as  fundamental,  and 
will  be  noticed  though  not  assigned.    Harper  v.  Dodd,  287. 

6.  After  a  case  was  duly  brought  into  the  appellate  court  the  appellants  filed 
therein  a  motion  to  dismiss  the  case,  and  with  it  an  agreement  signed  by  the 

*  appellee  showing  a  compromise  and  settlement  of  the  judgment  rendered  below 
and  payment  of  the  agreed  amoimt,  and  the  costs  of  the  appellate  court  were 
also  tendered.  The  attorneys  of  the  appellee  filed  a  plea  of  intervention  asking 
leave  to  resist  such  motion,  and  alleging  that  they  owned  an  interest  in  the 
judgment,  and  that  the  compromise  had  been  fraudulently  made  without  their 
kaowledge  and  for  the  purpose  of  defeating  their  rights.  Held,  that  without 
deciding  the  issue  of  fact  so  raised,  the  motion  and  plea  would  be  overruled 
without  prejudice  to  either  party.    Dickson  v.  Holt,  297. 

7.  The  question  of  plaintiff's  right  to  recover  in  the  capacity  in  which  he 
sues  must  be  raised  in  the  trial  court,  in  order  to  be  available  as  ground  for 
reversal.    Railway  v.  Jones,  316. 

8.  Question  as  to  the  sufficiency  of  evidence  to  show  plaintiff's  title  to  prop- 
erty for  the  injury  to  which  he  sues  must  be  raised  on  motion  for  new  trial,  m 
order  to  make  it  cause  for  reversal.    Id. 

9.  Permitting  improper  evidence  of  a  fact  admitted  by  the  party  complaining 
is  not  ground  for  reversal.    Kingsburjr  v.  Bank,  387. 

10.  Refusal  to  admit  evidence  which  could  only  have  benefited  a  party  who 
has  recovered  judgment  can  not  be  complained  of  on  appeal  by  his  oodefend- 
ant.    Id. 

11.  On  reversal  of  judgment  against  the  makers  of  a  note,  on  their  appeal, 
judgment  in  favor  of  a  defendant  alleged  to  be  an  indor&er  may  be  affirmed.    Id. 

12.  Where  alleged  improper  argument  is  the  subject  of  a  requested  charge,  the 
appellate  court  will  presume  in  favor  of  the  trial  court's  action  in  refusing  the 
charge  that  no  such  argument  was  made,  and  if  there  was  no  snch  argument, 
then  there  could  have  been  no  error  in  the  court's  refusal  to  allow  and  sign  an 
alleged  bill  of  exceptions  in  relation  thereto.    Railway  v.  Pendleton,  431. 

13.  The  appellate  court,  in  its  conclusions  of  fact,  can  not  be  required  to  state 
testimony  consisting  of  written  instruments,  nor  conclusions  of  fact,  therefrom, 
since  such  conclusions  are  of  law.    Rountree  v.  Hackbarth,  595. 

14.  Where  the  evidence  complained  of  was  brought  out  by  appellant  on  the 
trial  below,  he  can  not  be  heard  to  object  to  its  admission.    Farrell  v.  Crow,  629. 

Practice  in  Trial  Court. 
See  Trial. 
Motion  to  withdraw  evidence  held  too  general.    See  Accident  Insurance,  4. 

Predicate. 

For  impeaching  witness.    See  Carriers  of  Passengers,  18. 
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Preponderance  of  Evidence. 
Charge  upon.    See  Charge,  13. 

Presumptions. 

Of  existence  of  community  debts.    See  Gommimity  Property,  3. 

In  fayor  of  jurisdiction  of  justice  court-— collateral  attack.    See  Judgment,  3. 

Of  regularity  of  judicial  proceedings.    See -Judgment,  6. 

Of  survivorship  in  case  of  simultaneous  death.    See  Life  Insurance,  4. 

In  favor  of  judgment,  not  indulged  when.    See  Practice  on  Appeal,  3. 

Of  assent  of  beneficiary  to  assignment  of  stock.    See  Garnishment,  1. 

Where  trial  court  refused  to  sign  a  bill  of  exceptions.  See  Practice  on  Ap- 
peal, 12.    . 

That  a  sale  is  for  cash  and  title  passes.    See  Sale,  4. 

Of  payment  of  mortgage  from  lapse  of  time.    See  Deed,  9. 

Principal  and  Agent. 

See  Agency ;  Record  of  Deeds,  4. 

1.  Where  the  owner  of  land  gave  to  an  agent  a  written  memorandum  descrip- 
tion thereof,  with  statement  of  the  price,  accompanied  with  verbal  instructions 
to  sell  the  land,  this  was  not  sufficient  to  empower  the  agent  to  bind  the  owner 
by  a  written  contract  of  sale.    Donnan  v.  Adams,  615. 

2.  A  sale  of  the  land  by  the  owner  himself  constitutes  a  revocation  of  the 
special  power  to  sell  so  given  the  agent.    Id. 

Probable  Cause. 
Evidence  tending  to  show.  'See  Attachment,  4. 

Proximate  Cause. 

Contributory  negligence  as  "proximately  contributing"  to  the  injury.  See 
Contributory  Negligence,  12. 

It  was  error  in  the  charge  to  require  the  jury  to  find  that  acts  of  an  injured 
person  which,  if  they  existed,  necessarily  and  directly  caused  his  injury  were 
proximate  causes,  as  well  as  negligent  acts,  in  order  to  defeat  recovery.  Railway 
V.  Bryant,  4. 

Proximate  Result. 
Passengers  sent  over  wrong  route;  rudeness  on  such  route.    See  Charge,  11. 
Demurrer  on  ground  that  the  damages  were  not.    See  Demurrer,  1. 
Felon  on  thumb  from  jerk  of  railroad  train.    See  Personal  Injury,  0. 

Public  Lands. 

See  Leased  State  Lands;  School  Lands. 

1.  A  minor  can  not  purchase  public  lands,  and  the  rights  of  one  applying  to 
purchase  it,  and  complying  with  the  law,  will  prevail  over  a  prior  application, 
award  and  contract  for  its  piurchase  by  the  minor.    Dupree  v.  Duke,  360. 

2.  Defendant,  having  admitted  on  the  trial  that  the  land  in  controversy  was 
on  the  market  for  sale  by  the  State,  in  accordance  with  law,  at  the  time  plaintiff 
applied  to  purchase  it,  could  not  avail  himself  of  the  claim  that  he  held  it  under 
a  valid  lease  from  the  State  at  that  time,  in  order  to  defeat  plainti£f's  right  to 
purchase.    Id. 

Public  Policy. 
Bequest  conditioned  on  daughter's  divorce.    See  Will. 

Public  Use. 
Not  exempting  from  damages — city  sewers.    See  Damages,  3. 

Putting  on  Inquiry. 
Constructive  notice  by  record  of  deed  as  not.    See  Record  of  Deeds,  2. 

<^estion  for  Jury. 

See  Contributory  Negligence,  17;  False  Imprisonment,  3,  4;  Limitations,  6,  9; 
Negligence,  4,  16. 
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Quo  Warranto. 
As  remedy  for  wrongful  deprivation  of  office.    See  Injunction,  6. 

Railroads. 

See  Connecting  Lines;  Carriers  of  Freight;  Carriers  of  Passengers; 'Eminent 
Domain;  Livestock  Shipment;  Setting  Fires;  Sleeping  Car  Company. 

Running  over  person  on  track — ordinary  care.    See  Charge,  2. 

Injuring  person  engaged  in  loading  car.    See  Negligence,  1. 

Moving  cars  without  first  looking  ahead  along  track.    See  Negligence,  2. 

Foreman  ordering  hand  to  get  on  moving  hand  car.    See  Negligence,  3. 

Initials  used  in  stating  name  of  defendant  company  in  verdict.    See  Verdict,  3. 

Train  operatives  seeing  trespasser  on  track  in  time.    See  Discovered  Peril,  1. 

Collision  with  street  car  at  crossing — both  companies  sued— ^liability.  See  Neg- 
ligence, 11. 

Employe  riding  on  work  train — ordinary  care.     See  Master  and  Servant,  6,  7. 

Bonus  for  road  used  to  build  depot.     See  Municipal  Bonds,  2. 

1.  A  railway  company  is  responsible  for  the  negligence,  not  only  of  its  own 
servants,  but  of  others  permitted  to  move  cars  over  its  track,  as  e.  g.  the  em- 
ployes of  a  cotton  mill  moving  cars  for  its  purposes.    Railway  v.  Bryant,  4. 

2.  Where  a  brakeman  was,  in  the  discharge  of  his  duty,  extracting  a  coupling 
pin  from  the  drawhead  of  a  car,  and  was  injured  by  other  cars  behind  him  being 
backed  against  him  noiselessly  and  without  signals,  and  his  situation  and  peril 
were  in  plain  view  of  the  conductor  who  was  signaling  the  moving  train,  the  jury 
were  warranted  in  concluding  that  the  injury  was  due  to  the  negligence  of  the 
conductor,  and  that  there  was  no  contributory  negligence  on  the  brakeman's  part. 
Railway  v.  Bowen,  14. 

3.  Where  plaintiff,  having  assisted  his  wife  to  a  seat  in  defendant's  train,  was 
injured  in  leaving  it  by  a  sudden  jerk  of  the  train,  and  the  evidence  showed  that 
the  conductor  or  brakeman,  a  white  man,  was  given  notice  of  plaintiff's  intention 
not  to  become  a  passenger,  a  charge  that  defendant  would  be  liable  if  plaintiff 
notified  any  of  the  employes  in  charge  of  the  train  of  his  intention  to  get  off 
was  not  misleading  because  the  evidence  showed  also  that  there  were  negro 
porters  at  the  steps  of  the  car,  and  the  jury  might  assume  that  one  of  the  porters 
only  had  notice.    Railway  v.  Funderburk,  22. 

4.  It  is  not  negligence  per  se  for  one  to  leave  a  moving  train.  See  evidence 
held  to  sustain  a  finding  that  plaintiff  was  not  guilty  of  contributory  negligence 
in  entering  the  train  to  assist  his  wife  and  in  alighting  therefrom  while  the  train 
was  in  motion.    Id. 

5.  Where,  during  the  pendency  of  an  action  for  damages  against  the  Taylor, 
Bastrop  &  Houston  Railway  Company,  it  became  merged  by  consolidation  with 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  under  and  by  virtue 
of  the  Act  of  the  Legislature  of  April  2,  1891  (General  Laws,  page  128),  and  the 
special  Act  of  April  16,  1891  (Special  Laws,  page  120),  the  latter  corporation 
took  the  property  subject  to  the  suit,  and  it  having  been  prosecuted  to  judgment 
against  the  original  defendant,  such  latter  corporation,  though  not  made  a  party, 
was  bound  thereby.    Railway  v.  Warner,  280. 

6.  Since  the  liability  of  the  latter  corporation  for  the  tort  against  plaintiff 
could  not  be  enforced  until  a  judgment  therefor  had  been  rendered  against  the 
Taylor,  Bastrop  &  Houston  Railway  Company,  limitations  did  not  begin  to  run 
against  the  latter  (consolidated)  corporation  until  the  rendition  of  the  judg- 
ment.   Id. 

7.  Where  a  freight  train  had  broken  in  two,  and  a  brakeman,  charged  with  the 
duty  of  keeping  a  watch  on  the  train,  went  back  to  the  rear  of  the  front  portion 
and  from  there  signaled  the  engineer  to  back  and  continued  to  so  signal  until  a 
moment  before  the  collision,  when  he  gave  the  signal  to  stop,  too  late  to  avoid 
the  collision  which  resulted  in  his  death,  he  assumed  the  risk  or  was  guilty  of 
contributory  negligence  such  as  would  bar  a  recovery,  although  no  flagman  had 
been  sent  back,  as  required  by  the  rules.    Railway  v.  Stewart,  408. 

8.  Evidence  in  an  action  by  a  railroad  employe  for  personal  injuries,  consid- 
ered and  held  sufficient  to  warrant  a  charge  upon  the  theory  that  the  car  which 
struck  and  injured  plaintiff  at  night,  and  which  had  been  "kicked"  in  switching, 
was  being  run  at  a  dangerous  rate  of  speed  under  the  circumstances.  Railway  v. 
Pendleton,  431. 

9.  Evidence  held  not  to  warrant  a  peremptory  instruction  for  the  defendant 
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Sailroads — continued. 

railway  company  in  an  action  by  an  employe  who,  while  at  work  at  night  on 
cars  standing  on  a  side  track  near  where  switching  was  customarily  done,  was 
injured  by  reason  of  another  car  being  switched,  or  '^kicked/'  onto  that  track  at 
a  high  rate  of  speed  and  without  any  light  or  lookout  thereon.    Id. 

10.  Although  plaintiff  may  have  been  in  defendant's  employ  in  its  yards  there 
for  five  or  siz  months,  and  the  switching  was  then  being  done  in  the  customary 
manner,  he  could  not  be  held  to  have  assumed  the  risk  unless  he  knew  of  the 
custom  of  propelling  the  cars  without  light  or  lookout  at  the  rate  of  speed  of 
the  one  that  struck  him.    Id. 

11.  The  court  properly  refused  to  charge  that  the  jury  should  not  take  into 
consideration  any  probability  of  plaintiff's  promotion  had  he  remained  in  the 
service  and  not  been  hurt,  where  there  was  no  evidence  to  warrant  it.    Id. 

12.  Where  a  railway  company  has  obtained  the  assent  of  a  cit^  to  build  its 
track  along  a  street  ther^f,  as  'provided  by  the  statute  (Revised  Statutes, 
articles  4426,  4438),  and  has  accepted  the  privilege,  the  right  becomes  vested,  and 
can  be  revoked  only  in  an  action  to  forfeit  brought  by  authority  of  the  State. 
Itenison  Railway  v.  Railway,  474. 

13.  Purchasers  under  a  foreclosure  sale  of  the  entire  roadbed,  track,  franchises, 
and  charter  rights  of  a  railroad  company,  made  under  the  statute,  are  vested 
with  all  the  rights,  privileges,  and  franchises  of  the  foreclosed  company,  and  have 
the  option  of  continuing  the  business  in  the  name  of  the  old  corporation,  or  of 
organizing  a  new  one  for  that  purpose.    Rev.  Stats.,  arts.  4549,  4550.    Id. 

14.  Where  the  charter  of  the  new  purchasing  company  empowered  it  to  occupy 
the  streets  of  the  city  in  question,  provided  it  obtained  the  city's  assent  thereto, 
this  did  not  require  it  to  surrender  the  right  of  way  it  had  acquired  by  its  pur^ 
chase  of  the  franchises  granted  to  the  sold-out  company  and  reacquire  them  by 
the  exercise  of  its  charter  powers.    Id. 

15.  There  was  a  sufficient  acceptance  of  the  city's  grant  to  the  use  of  a  street 
for  right  of  way  purposes  where  the  railway  company  built  on  a  portion  of  the 
street,  and  its  successor  in  title  assumed  possession  of  the  track  and  extended 
it.    Id. 

16.  Where  a  city  has  granted  right  of  way  along  a  street  to  a  railroad  com- 
pany which  has  built  its  track  part  of  the  way  thereon  and  its  rights  have  vested 
m  another  company  by  purchase  at  foreclosure  sale,  a  local  street  railway  com- 
pany that  has  obtained  a  subsequent  grant  of  a  right  of  way  along  the  same 
street  can  not  by  injunction  restrain  such  purchasing  company  from  completing 
its  track  on  the  ground  that  it  had  forfeited  the  grant  by  failure  to  use  due 
diligence,  since  the  State  or  the  city  is  the  proper  party  to  insist  on  such  for- 
feiture.   Bookhout,  Associate  Justice,  dissenting.    Id. 

Ratification. 
After  knowledge  of  fraud.    See  Cancellation,  5. 

Receiver. 

Where  in  a  suit  to  subject  property  to  a  lien  a  receiver  is  appointed  to  take 
charge  of  the  property  without  notice  and  before  the  filing  of  the  petition,  such 
irregularity  is  not  ground  for  reversing  the  judgment,  no  motion  to  vacate  the 
receivership  having  been  made.    Scott  v.  Cox,  190. 

Reconvention. 

Plea  of,  in  appellate  court,  dismissed.    See  Jurisdiction,  1. 

Record. 

Not  aided  by  affidavits  and  certificate  of  trial  judge.'  See  Practice  on  Ap- 
peal, 2. 

Correction  by  certiorari.    See  Judgment,  8. 

Record  of  Deeds. 

1.  Where  T.  conveyed  land  to  W.  by  deed  which  was  recorded,  and  W.  con- 
veyed it  to  A.  by  deed  which  was  not  recorded,  and  thereafter  both  deeds  were 
surrendered  by  the  grantees,  and  in  lieu  thereof  T.  conveyed  direct  to  A.,  pur- 
chasers from  the  heirs  of  W.  were  not  charged  with  constructive  notice  by  the 
record  of  the  deed  from  T.  to  A.,  since  the  title  appeared  to  have  passed  out  of 
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Record  of  Deeds — continued. 

T.  prior  to  that  time,  and  such  deed  was  therefore  not  in  the  chain  of  W.'s  title. 

FuUenwider  v.  Ferguson,  156. 

2.  Even  if  the  purchasers  from  the  heirs  of  W.  were  constructively  charged 
with  notice  by  the  record  of  the  deed  from  T.  to  A.,  they  could,  in  the  absence 
of  actual  knowledge  of  the  deed,  still  be  innocent  purchasers,  since  the  record 
showed  the  title  in  W.  But  actual  knowledge  of  the  deed  might  have  sufficed  to 
put  them  on  inquiry  as  to  the  facts  which  invalidated  W.'s  apparent  title.    Id. 

3.  A  deed  appears  properly  admitted  to  record  when  proven  for  registration  by 
affidavits  to  the  handwriting  and  death  of  the  maker  and  subscribing  witnesses 
by  a  witness  who  states  that  he  knows  the  handwriting  of  such  witnesses,  "who 
have  both  departed  this  life."    Rountree  v.  Thompson,  595. 

4.  Under  the  statute  providing  that  the  record  of  a  deed  shall  be  notice  to  all 
persons  of  its  existence,  the  registry  of  a  deed  executed  by  the  owner  of  land  is 
notice  to  a  special  agent  and  all  persons  dealing  with  him  of  the  revocation  of 
the  agent's  authority  to  sell  the  land.    Donnan  v.  Adams,  615. 

Refunding. 

See  CJounty  Bonds,  2. 

Registration. 

8ee  Record  of  Deeds;  Evidence,  10. 

Delivery  of  property  rendering  unnecessary.    See  Chattel  Mortgage,  3. 

Of  license  to  practice  medicine.    See  Physician,  1. 

Release. 

Consideration  for — employment  again.    See  Personal  Injury,  3. 

Of  sureties  on  appeal  bond.    See  Sureties,  1,  2. 

While  a  release  of  claim  for  injuries  received,  executed  in  consideration  of  an 
agreement  by  the  railway  company  to  give  employment  to  the  injured  party  "for 
such  time  only  as  may  be  satisfactory  to  said  company,"  does  not  of  itself  show 
a  consideration  such  as  would  bar  a  recover  for  the  injuries,  yet  where  the  com- 
pany has  given  the  injured  party  employment  under  such  agreement  of  release, 
this  will  constitute  a  sufficient  consideration  therefor.    Carroll  v.  Railway,  1. 

Remittitur. 
Excessive  damages  cured  by.    See  Argument  of  Counsel,  3;  Verdict,  5. 

Removal  from  Office. 
See  Jurisdiction,  5. 

Rendition* 

For  taxes,  description  of  property.    See  Taxation,  3. 

Rental  Value. 

See  Setting  Fires,  1. 

Rents. 
Of  wife's  land,  after  separation.    See  Husband  and  Wife,  5,  10. 

RepeaL 

See  City  Ordinance,  2;  Local  Option  Election,  2. 

Replevy  Bond. 

Sureties  released  by  quashal  of.    See  Liandlord's  Lien,  5. 

t 

Repudiation. 

See  County  Bonds,  4;  Husband  and  Wife,  4. 

Reputation. 
Damage  to.    See  Damages,  4;  Libel,  1. 


Index.  695 

Res  Adjttdicata. 

See  Husband  and  Wife,  6. 

Where  the  only  ground  of  recovery  submitted  to  the  jury  was  the  negligence  of 
the  defendant  in  permitting  a  sewer  to  become  choked  with  rubbish  so  that  it 
failed  to  carry  off  the  water,  thus  causing  it  to  accumulate  and  at  times  to  over- 
flow plaintiff's  land, — ^the  sewer  having  been  constructed  long  after  a  former  suit 
for  similar  damages  had  been  disposed  of, — the  court  properly  refused  to  instruct 
a  verdict  for  the  defendant  for  all  claims  for  damages  for  permanent  injury  to 
the  property  on  the  ground  that  they  had  been  finally  adjudicated  in  such  former 
suit.    Railway  v.  Gharwaine,  633. 

Res  Gestae. 

As  to  personal  injury— declaration  showing  permanency  of.    See  Evidence,  2. 

A  declaration  by  the  plaintiff  a  short  time  after  the  accident  and  before  suit 
was  brought  that  he  could  not  work,  made  as  a  reason  for  quitting  the  service, 
and  at  a  time  when  he  was  shown  to  be  crippled,  amoimted  to  no  more  than  a 
statement  of  the  present  effect  of  his  infirmities  at  that  time,  and  was  admissible 
in  evidence  as  being  in  the  nature  of  res  gestae.    Railway  v.  Brown,  57. 

Reversal. 

As  to  maker  and  affirmance  as  to  indorser  of  note.    See  Practice  on  Appeal,  11. 

Revocation. 
Of  agent's  power — sale  by  principal  is.    See  Principal  and  Agent,  2. 
Notice  of,  by  record  of  deed.    See  Record  of  Deeds,  4. 

Roles  of  Court. 
See  Assignment  of  Error,  1. 

Sale. 
By  survivor — ^presumption  as  to  debt.    See  Community  Property,  3. 
Of  machinery  with  warranty — offer  to  return.    See  Warranty,  1. 

1.  Under  the  statutory  requirement  that  notices  of  sale  under  a  deed  of  trust 
shall  be  posted  in  three  public  places,  one  of  which  shall  be  at  the  courthouse 
door,  posting  a  notice  at  the  courthouse  door  and  one  notice  each  at  the  north- 
east and  the  northwest  comers  of  the  courthouse  square,  is  insufficient,  as  being 
practically  a  posting  at  one  place.  Rev.  Stats.,  arts.  2366,  2369.  Loan  Go.  v. 
Dorenblaser,  148. 

2.  Such  irregularity  in  giving  notice,  coupled  with  the  fact  that  tKe  property 
was  sold  at  a  grossly  inadequate  price,  is  sufficient  to  warrant  setting  aside  the 
sale  by  the  trustee.    Id. 

3.  Where  by  the  terms  of  the  trust  deed  it  is  at  the  discretion  of  the  trustee 
to  sell  the  property  as  a  whole,  or  in  separate  parcels,  a  sale  of  the  property  as 
a  whole  will  not  be  set  aside  unless  it  operated  as  an  injury  to  opposing  inter- 
ests.   Id. 

4.  Though  one  selling  for  cash  has  a  right  to  retain  possession  till  payment  is 
made,  a  charge  that  the  law  presumes  a  sale  for  cash  unless  credit  is  given  was 
improper  where  there  was  evidence  which  might  show  an  intention  to  vest  title 
in  the  purchaser  before  payment.    Railway  v.  Dorsey,  377. 

Sale  of  Land. 

See  Principal  and  Agent,  1,  2. 
.  1.  Where  the  purchaser  of  an  original  survey  of  land  bought  with  knowledge 
of  a  deficiency  in  the  quantity  called  for  in  the  patent,  it  was  incumbent  on  him, 
if  he  did  not  intend  to  take  the  risk  of  whatever  deficiency  there  might  be,  to 
have  the  land  surveyed  and  ascertain  the  actual  amount  thereof,  and  therefore, 
as  against  his  right  of  action  to  recover  for  a  gross  deficiency,  the  statute  of 
limitations  of  two  years  ran  from  the  date  of  the  purchase.    Sibley  v.  Hayes,  61. 

2.  See  evidence  which  is  held  to  show,  though  the  verdict  of  the  jury  was  to 
the  contrary, \  that  the  purchaser  bought  the  land  with  knowledge  of  a  shortage 
and  agreed  to  take  it  at  whatever  acreage  there  might  be,  and  that  he  was  will- 
ing to  risk  the  contingency  of  quantity,  even  to  the  extent  of  a  gross  deficiency. 
Garrett,  Ghief  Justice,  dissenting.    Id. 
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School  Lands. 
Record  must  show  proof  of  right  to  purchase.    See  Practice  on  Appeal,  3. 
Allegations  necessary  in  suit  for.    See  Trespass  to  Try  Title,  1. 

1.  The  lease  law  of  1895  (Session  Laws  1895,  page  63)  did  not  authorize  the 
Commissioner  of  the  General  Land  Office  to  cancel  leases  of  school  lands  for  any 
cause  except  those  specified  in  the  statute,  and  his  aetion  in  canceling  a  lease  upon 
mere  request  of  the  lessee,  in  order  to  re-lease  to  him  for  a  longer  term,  was  void. 
Following  Ketner  v.  Rogan,  95  Texas,  659.    Newland  v.  Slaughter,  228. 

2.  Proof  of  three  years*  occupancy  of  State  school  land  by  a  purchaser  thereof, 
evidenced  by  the  certificate  of  the  Commissioner  of  the  General  Land  Office,  is 
conclusive  as  against  the  subsequent  application  of  another  to  purchase  the  land. 
Following  Logan  v.  Curry,  95  Texas,  664.    Harper  v.  Dodd,  287. 

3.  One  who  applies  to  purchase  State  school  land  before  the  expiration  of  a 
lease  thereof  to  another,  and  who  is  awarded  the  land  after  the  expiration  of  the 
lease,  has  the  superior  right  as  against  an  applicant  to  purchase  after  the  award 
so  made.    Smith  v.  Zesch,  444. 

4.  Where  there  are  improvements  on  leased  State  school  land  at  the  expira- 
tion of  the  lease,  only  the  person  who  made  them  can  claim  the  privilege  as  to 
leasing  again  given  by  the  Act  of  April  19,  1901.    Taylor  v.  Rose,  471. 

5.  Where,  at  the  expiration  of  the  lease,  the  lessee  having  improvements 
thereon  applies  to  lease  again  and  there  is  a  contemporaneous  application  by 
another  to  piurchase  as  an  actual  settler,  the  land  should  be  awarded  to  the  latter 
the  declared  purpose  of  the  law  being  to  lease  only  such  lands  as  are  not  in 
immediate  demand  for  settlement.    Gen.  Laws  1901,  p.  295.    Id. 

6.  Where  the  Commissioner  of  the  General  Land  Office,  upon  an  application  to 
purchase  school  land  as  an  actual  settler  thereon,  awards  the  land  to  one  who  is 
not  in  fact  an  actual  settler,  the  award  is  void,  and  does  not  have  the  effect  of 
taking  the  land  off  the  market.    Briggs  'V.  Key,  565. 

7.  The  Act  of  1901  (General  Laws  1901,  page  292)  did  not  require  a  new  classi- 
fication and  appraisement  of  the  lands,  nor  did  it  suspend  the  sale  thereof  until 
the  Commissioner  could  make  up  and  send  out  the-  revised  lists  for  which  it 
provided.    Id. 

8.  Where  a  purchaser  of  school  land  from  the  State  conveyed  it  to  appellant 
after  being  adjudicated  a  bankrupt,  and  thereafter  the  General  Land  Commis- 
sioner canceled  the  sale  by  the  State  for  nonpayment  of  interest  and  again  placed 
the  land  on  the  market,  and  it  was  sold  and  awarded  by  him  to  appellant,  who 
conveyed  it  to  another,  the  trustee  of  the  bankrupt,  because  of  such  forfeiture, 
had  no  interest  in  the  land,  and  was  not  entitled  to  recover  of  appellant  the  value 
thereof,  nor  for  the  value  of  improvements  placed  thereon  by  the  bankrupt  and 
constituting  permanent  fixtures.    Snodgrass  v.  Posey,  584. 

Separate  Property. 

See  Husband  and  Wife,  5,  7,  8,  11;  Wife's  Separate  Property. 
Of  married  woman,  juc^gment  against.    See  Judgment,  4. 
Married  woman  can  not  convey  to  husband.      See  Deed,  15. 

Service. 
On  local  agent.    See  Foreign  Corporation,  1. 

Setting  Fires. 

1.  A  requested  instruction  to  consider  the  rental  value  of  pasture  land  burned 
over,  in  determining  the  damage  to  the  owner  thereby,  was  properly  refused 
where  there  was  no  evidence  of  such  value  except  testimony  as  U)  rents  paid  for 
other  pastures  not  shown  to  be  of  like  rental  value.    Railway  v.  Jones,  316. 

2.  Giving  a  charge  that  in  order  to  recover  plaintiff  must  show  that  the  fire 
originated  on  defendant's  right  of  way  (plaintiff  having  so  pleaded)  justifies  the 
refusal  of  a  requested  instruction  to  find  for  defendant  if  plaintiff  had  not  proved 
that  it  so  originated.    Id. 

Shipment. 

See  Live  Stock  Shipment. 

1.  Pleading  considered  and  held  to  sufficiently  show  that  title  to  goods  shipped 
to  plaintiff  was  in  him  during  the  transit,  though  billed  to  consignor's  order  with 
draft  on  plaintiff  for  purchase  price  attadied.    Railway  v.  Dorsey,  377. 
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Shipment— continued. 

2.  A  shipment  of  goods  billed  by  the  consignor  to  himself,  to  be  delivered,  with 
the  bill  of  lading,  to  another  on  his  payment  of  draft  attached  to  it  for  the  price, 
retains  the  title,  prima  facie,  in  the  shipper  till  such  payment,  but  subject  to 
evidence  of  the  real  intent  of  the  parties  as  to  when  title  is  to  pass.  See  charge 
on  this  subject  held  erroneous.    Id. 

Signatures. 

Of  grantor  and  witnesses;  proof  of  in  lieu  of  acknowledgment.  See  Record  of 
xjeecis^  w. 

Situs. 
Of  cattle,  for  taxing  purposes.    See  Taxation,  1. 

Slander. 

1.  A  petition,  seeking  recovery  for  the  use  of  slanderous  words  which  do  not 
necessarily  impute  a  crime  to  plaintiff,  may  show  such  words  to  be  slanderous 
per  se  by  alleging  that  they  were  intended,  and  were  imderstood  by  the  hearers, 
to  refer  to  known  circumstances  in  which  they  would  involve  the  imputation  of 
a  crime,  where  the  language,  in  connection  with  the  circimistances,  is  reasonably 
capable  of  such  construction.    Hi tzf elder  v.  Koppelmann,  162. 

2.  The  words  used  of  plaintiffs,  a  husband  and  wife,  ''they  have  used  some- 
thing that  they  get  no  children,"  when  alleged  to  intend  a  reference  to  the  circtun- 
stance  that  the  wife  had  twice  suffered  miscarriage,  and  to  have  been  so  under- 
stood by  the  hearers,  and  to  charge  the  procuring  of  an  abortion,  were  shown  by 
the  pleading  to  be  actionable  per  se,  and  demurrer  did  not  lie,  though  no  special 
damage  was  alleged.    Id. 

3.  An  allegation  that  plaintiff  became  sick  and  suffered  great  bodily  pain  in 
consequence  of  slanderous  words  spoken  of  her,  is  sufficient  averment  of  special 
damage  to  sustain  a  petition  for  recovery  for  words  not  actionable  per  se.    Id. 

Sleeping  Car  Company. 

1.  Sleeping  car  companies  are  not  held  to  the  responsibility  of  common  car- 
riers or  innkeepers,  and  to  warrant  a  recovery  for  loss  of  stolen  baggage,  it  must 
appear  that  reasonable  care  was  not  used  by  the  company  in  guarding  the  bag- 
gage.   Pullman  Car  Co.  v.  Hatch,  303. 

2.  The  mere  proof  of  loss  of  property  by  a  passenger  while  occupying  a  berth 
in  a  sleeping  car  does  not  make  out  a  prima  facie  case,  and  some  evidence  of 
negligence  on  the  part  of  the  sleeping  car  company  must  be  adduced  in  order  to 
warrant  a  recovery  against  it.    Id. 

3.  A  sleeping  car  company  must  have  some  one  to  watch  over  its  sleeping 
passengers,  and  it  follows  as  a  oorroUary  to  that  proposition  that  if  a  peiiect 
watch  be  kept  and  the  proof  does  not  tend  to  show  that  the  property  was  not 
appropriated  by  the  watchman,  a  complete  defense  is  made  to  a  charge  of  failure 
to  exercise  reasonable  care.    Id. 

Special  Demurrer. 
Requisite  when.    See  Pleading,  3. 

Stale  Demand. 

Wife's  equitable  title  not  affected  by.    See  Parties,  1. 

The  rights  of  a  holder  of  the  equitable  title  to  land  are  not  affected  by  the 
doctrine  of  stale  demand  until  some  act  is  done  by  the  owner  of  the  legal  title 
repudiating  the  trust.    Yeary  v.  Crenshaw,  399. 

Statement. 
Necessary  to  an  assignment.    See  Assignment  of  Error,  2. 
Must  show  the  record  facts  affecting  the  proposition.    See  Interest,  1. 

Statement  of  Facts. 

See  Bill  of  Exceptions,  3;  Conclusions  of  Fact,  1. 

A  purported  statement  of  facts  agreed  to  by  coimsel  for  both  parties,  approved 
by  the  judge  and  filed  before  the  trial,  reciting  that  what  follows  therein  is  a 
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statement  of  Facts— continued. 

statement  of  facts  of  the  case,  and  that  the  case  may  be  tried  thereon,  can  not 
be  considered  as  a  statement  of  fact  on  appeal  where  it  does  not  appear  from  the 
record  that  the  case  was  tried  on  the  agreement,  and  that  no  other  facts  were 
put  in  evidence,  or  that  the  agreement  itself  was  put  in  evidence^  since  this  does 
not  meet  the  requirements  of  the  statute  as  to  a  statement  of  facts.  Rev.  Stats., 
art.  1379.    Scott  v.  Cox,  190. 

Statutes  Cited  and  Construed. 

[Revised  Statutes  of  1895.] 

Arts.  624,  628,  636.    Joinder  of  wife  in  conveying  land.    P.  221. 

Art.  718.    Regulating  toll  ferries — distance  apart.    P.  17. 

Arts.  969,  1021,  1068.    Disqualification  of  judge.    P.  226. 

Art.  1018.    Assignments  of  error.    P.  694. 

Art.  1098.    Jurisdiction  of  district  courtr— local  option  contest.    P.  349. 

Art.  1191.    Distinctions  between  suits  at  law  and  equity  abolished.    P.  583. 

Art.  119a    Venue— tax  suit.    P.  524. 

Art.  1194.    Suit  against  foreign  corporation — ^venue.    P.  204. 

Art.  1223.    Suit  against  foreign  corporation — service.    P.  203. 

Art.  1265.    Assignments  of  error.    P.  319. 

Art.  1537.    Commissioners  court  establishing  toll  ferries.    P.  18. 

Arts.  1696,  2229.    Payment  of  community  debts.    P.  104. 

Art.  1792.    Municipal  elections — ballots.    P.  324. 

Art.  1792.    Municipal  elections — ballots.    P.  314. 

Arts.  1798,  1803.    Trial  of  local  option  election  contest    P.  349. 

Arts.  1804e,  1804f.    Construction  of  statutes.    P.  349. 

Arts.  199M994.    Contesting  will  of  decedent.    P.  98. 

Art.  2069.    Joinder  of  wife  in  conveying  land.    P.  221. 

Arts.  2237-8.    Partition  of  community  property.    P.  104. 

Art.  2302.     Evidence  of  declarations  by  a  decedent.    P.  204. 

Art.  2909.    Amount  of  damages  for  personal  injury.    P.  246. 

Art.  2972.    Action  by  wife  against  husband.    P.  220. 

Art.  3071.    Penalty  for  failure  of  insurance  company  to  pay  loss.    P.  52L 

Art.  3101.    Rate  of  interest  by  law.    P.  576. 

Art.  3241.     Affidavit  for  distress  warrant.    P.  240. 

Art.  3312.    laborer's  lien  on  railroad.    P.  130. 

Art.  3328.    Registration — subsequent  purchaser  without  notice.    P.  196. 

Art.  3384.    Ordering  local  option  election.    P.  345. 

Art.  3397.    Local  option  election  contest.     P.  349. 

Art.  3981c.     School  teachers'  certificates.    P.  595. 

Arts.  4426,  4428.    Constructing  railroad  in  street.    P.  474. 

Art.  4521.    Keeping  railroad  depot  lighted  and  warmed.    P.  461. 

Arts.  4549,  4550.     Sale  of  railroad  under  foreclosure.     P.  476. 

Art.  4558.    Construction  of  railroads — time — forfeiture.    P.  479. 

Art.  4816.     License  for  toll  ferries.    P.  18. 

Arts.  4931-4.     Preventing  spread  of  glanders.    P.  20. 

Arts.  5070,  5121.    Taxation  of  personal  property— cattle.    P.  422. 

Art.  6337.    Construing  wills.    P.  534. 

[Session  Laws.] 

Act  of  January  29,  1841.    Wife's  separate  property.    P.  604. 
Act  of  May  25,  1899.    Anti-trust  statute.    P.  277. 
Act  of  February  22,  1901.    Regulating  practice  of  medicine.    P.  515. 
General  Laws   1887,  p.  35.    Recording  physician's  certificate   of   qualification. 
P.  515. 
General  Laws  1891,  p.  128.    Consolidation  of  railroads.    P.  281. 
General  I^aws  1893,  pp.  84  and  112.  County  refunding  bonds— approval.  P.  307. 
General  I^aws  1899,  p.  303.    Payment  for  diseased  animals  killed.     P.  20. 
General  Laws  1901,  p.  292.    Sale  of  State  school  land.    P.  565. 
General  Laws  1901,  p.  295.    Sale  of  public  school  land.    P.  471. 
Laws  27th  Leg.,  p.  30.    Libel  law.    P.  168. 
Session  Acts  1887,  p.  — .    Driving  herds  through  pastures.    P.  258. 
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Session  Laws  1895,  p.  63.    Lease  law — school  lands.    P.  228. 

Special  Laws  26th  Leg.,  p.  147.    Election  ballots— city  charter.    P.  321. 

[Penal  Code.] 

Penal  Code,  art.  264.    Officer  purchasing  claim  against  county.    P.  561. 
Penal  Code,  art.  440.    Practicing  medicine  without  license.    P.  515. 
Penal  Code,  art.  508.    Driving  stock  through  pastures.    P.  258. 

Statute  of  Frauds. 

Though  a  verbal  partition  of  lands  may  be  good,  a  mere  verbal  exchange  is 
within  the  statute  of  frauds.  The  owner  could  not  pass  title  to  one  having  no 
interest  in  a  tract  of  land  by  accepting,  instead,  the  whole  of  another  tract 
owned  by  them  jointly.    Laufer  v.  Powell,  604. 

Street  Cars. 

See  City  Ordinances,  3,  4. 

Collision  at  railroad  crossing — ^liability  of  each  company  to  passenger  injured. 
See  Contributory  Negligence,  13. 

Streets. 
Default  in  contract  for  paving;  liquidated  damages  for.    See  Damages,  5. 
Grant  of  franchise  right  in.    See  Railroad,  12,  15. 
Dedication  of  sewer  placed  in.-  See  Dedication,  1. 

Subcontractor. 
See  Lien,  1;  Negligence,  6. 

Subrogation. 
See  Accident  Insurance,  8. 

Subscribing  Witness. 
Proof  for  record  by.    See  Record  of  Deeds,  3. 

Sureties. 

See  Building  Contract,  1;  Landlord's  Lien,  6;  Notes,  10. 

1.  Sureties  on  an  appeal  bond  from  a  judgraent  of  the  justice  court  against 
several  defendants  are  released  where  the  plaintiff,  who  obtained  judgment  in  the 
county  court  against  all  parties  on  the  appeal  bond,  made  a  private  agreement 
with  a  part  of  such  defendants  in  effect  releasing  them  from  all  liability  on  the 
judgment  he  should  so  obtain  in  the  covmty  court.    Crook  v.  Lipscomb,  567. 

2.  An  agreement  on  the  part  of  the  defendants  eo  released  not  to  defend  the 
suit  in  the  county  court,  but  to  assist  plaintiff  in  obtaining  judgment  against  the 
other  defendants,  constituted  a  sufficient  consideration  for  plaintiff's  agreement 
not  to  levy  execution  on  their  property  by  virtue  of  the  judgment  to  be  obtained 
against  them  in  the  county  court.    Id. 

3.  The  right  of  the  sureties  to  enjoin  a  sale  of  their  property  to  satisfy  the 
county  court  judgment  because  of  such  release  of  part  of  the  principals  could  not 
be  denied  on  the  ground  of  adequate  remedy  at  law  where  they  did  not  know  of 
such  release  until  too  late  to  appeal  the  case,  and  the  amount  in  controversy  was 
also  less  than  $100.    Id. 

4.  The  principals  as  to  whom  the  agreement  of  release  was  made  were  not 
entitled  to  have  an  injunction,  along  with  the  sureties,  enjoining  the  enforcement 
of  the  judgment  against  themselves  where  there  had  been  no  levy  of  execution 
except  on  property  of  the  sureties,  and  there  was  no  averment  that  the  plaintiff 
was  threatening  to  enforce  the  judgment  agamst  the  released  principals.    Id. 

Survey. 

See  Boundary,  2;  Locative  Interest. 

Hardeman  County  not  having  been  organized  until  1872,  being  attached  until 
that  time  to  Montague  County,  was  not  within  the  meaning  of  the  Act  of  May 
25,  1871,  authorizing  the  Governor  to  appoint  one  surveyor  for  two  or  more  coun- 
ties, and  his  appointment  in  1871  of  a  surveyor  for  Jack  and  Hardeman  counties 
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being  without  color  of  authority  and  void,  locations  made  in  Hardeman  County 
by  such  surveyor  are  invalid,  though  made  by  him  as  surveyor  of  the  Jack  land 
district.    Olcott  v.  Smith,  350. 

Survivor  in  Community. 

See  Community  Property,  1,  2. 

Survivorship. 
Presumptions  as  to,  in  case  of  simultaneous  death.    See  Life  Insurance,  4. 

Taxation. 

1.  Although  article  5121,  Revised  Statutes,  provides  that  the  county  assessor 
shall  list  and  assess  for  taxation  any  unrendered  personal  property  in  his  county, 
or  outside  of  it,  if  owned  by  a  resident  of  the  county,  and  article  5070  provides 
that  where  a  pasture  embraces  parts  of  several  counties,  the  live  stock  in  such 
pasture  shall  be  rendered  for  taxes  in  the  several  counties  in  the  proportions  of 
the  land  situated  therein,  yet  as  the  Constitution  provides  (article  8,  section  11) 
that  all  property  shall  be  assessed  for  taxes  in  the  county  where  situate,  the 
assessor  of  uie  coimty  of  the  residence  of  the  owner  of  cattle  in  such  a  pasture 
had  no  right  to  assess  more  than  that  county's  proportionate  share  of  the  cattle, 
although  a  portion  of  the  balance  of  the  cattle  were  not  assessed  in  any  of  the 
other  counties,  and  a  sale  for  the  taxes  so  assessed  on  such  balance  of  the  cattle 
will  be  restrained  by  injunction.    Cammack  v.  Land  Co.,  421. 

2.  A  description  of  property,  in  its  rendition  b^  the  owner  and  upon  the  tax 
rolls,  is  sufficient  if  it  furnishes  the  means  by  which  the  property  can  be  identi- 
fied from  the  description  itself  or  by  the  use  of  extrinsic  evidence  to  apply  that 
description  to  the  property,  though  the  numbers  of  the  block  and  lots  are  not 
given.    Grocery  Co.  v.  City  of  Waco,  623. 

3.  The  same  fullness  of  description  is  not  required,  it  seems,  when  the  rendi- 
tion for  taxes  is  made  by  the  owner,  as  when  the  assessment  is  against  an 
unknown  owner  or  imrendered  property;  also  in  action  to  enforce  the  lien  instead 
of  sale  under  the  tax  rolls.    Id. 

Taxes. 

Venue  of  suit  for.    See  Venue,  1. 

1.  Where  the  defendant  city  was  seeking  to  acquire  land  from  Mrs.  0.  for 
street  purposes,  and  she  fixed  a  price  on  it  which  the  city  council  agreed  to  allow, 
provided  it  was  applied  on  certain  back  taxes  she  owed  the  city,  the  amount  of 
which  was  in  dispute,  and  she  agreed  with  the  city  attorney  to  allow  the  money 
to  go  to  satisfy  her  taxes  in  full,  which  compromise  agreement  was  reported  to 
the  council  and  accepted,  and  she  afterwards  brought  a  deed  of  the  land  to  the 
mayor,  and  indorsed  the  warrant  she  received  therefor  back  to  the  city,  protest- 
ing at  the  same  time  against  the  amount  of  the  taxes,  there  yi^as  a  voluntary 
payment  by  her  of  such  taxes.    Ostrum  v.  San  Antonio,  462. 

2.  Where  plaintiff  sued  to  recover  money  paid  for  taxes  claimed  to  be  exces- 
sive and  involuntarily  paid,  and  there  was  evidence  that- the  payment  was  made 
pursuant  to  a  compromise  agreed  to  with  the  city  attorney,  it  was  not  error  to 
admit  in  evidence  the  tax  receipts  and  the  report  of  the  city  attorney  to  the 
council.    Id. 

3.  The  payment  of  city  taxes  with  a  city  warrant  calling  for  current  money 
is  equivalent  to  a  payment  with  the  money  itself,  and  is  therefore  valid.    Id. 

Tax  Lien. 

See  Judgment,  9. 

Tax  Sale. 

Inadequacy  of  price  at.    See  Innocent  Purchaser,  2. 

The  purchaser  of  several  lots  of  land  sold  together  at  a  void  tax  sale  is  not 
entitled  to  enforce  a  lien  against  one  of  the  lots  for  the  taxes  properly  chargeable 
against  it  without  showing  the  amount  of  the  taxes  chargeable  against  such  lot. 
Paris  V.  Simpson,  103. 
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Telegraph  Company. 

1.  Where  the  liability  of  the  telegraph  company  depended  on  the  fact  that  the 
message  had  not  been  routed  the  best  and  most  direct  way,  and  the  evidence  was 
uncontradicted  that  the  person  who  directed  how  the  message  should  be  routed 
was  not  the  agent  of  the  telegraph  company,  but  of  the  sender,  a  verdict  against 
the  company  can  not  be  sustained.    Telegraph  Co.  v.  Simras,  32. 

2.  It  was  the  duty  of  the  telegraph  company  to  send  the  message  to  M.  as 
routed,  unless  it  knew  or  should  have  known  that  the  telephone  line  from  that 
point  was  not  in  working  order,  and  that  therefore  the  message  could  not  be 
promptly  forwarded  on  from  M.  to  the  addressee.    Id. 

3.  Where  the  agent  of  the  telegraph  company  made  a  special  contract  for  the 
immediate  transmission  to  and  delivery  at  R.  of  an  urgent  message,  for  the  deliv- 
ery of  which  an  extra  fee  was  paid,  the  contract  was  within  the  apparent  scope  of 
his  authority,  and  the  company  could  not  urge  as  a  defense  to  an  action  for 
damages  from  nondelivery  that  its  business  hours  at  R.  were  such  as  rendered  its 
compliance  with  the  contract  impracticable.    Telegraph  Co.  v.  Gavin,  152. 

4.  A  parent  may  recover  damages  for  increased  mental  anguish  incurred  from 
witnessing  the  suffering  of  a  sick  child  where  such  increased  suffering  is  occa- 
sioned by  the  negligence  of  a  telegraph  company  in  failing  to  promptly  deliver  a 
message  addressed  to  a  physician  directing  him  to  come  at  once  to  the  sick  child. 
Following  Telegraph  Company  v!  RicharcSon,  79  Texas,  649,  and  reviewing  cases 
in  apparent  conflict.    Id. 

5.  Where  a  special  contract  was  made  by  the  telegraph  company  to  deliver  a 
message  at  once,  and  after  its  office  hours  at  the  place  of  delivery,  extra  compen- 
sation being  paid  therefor,  the  company  was  liable  for  nondelivery  of  the  mes- 
sage, although  received  after  its  office  hours  at  the  delivering  point.  Telegraph 
Co.  V.  Perry,  243. 

6.  A  telegraph  company  is  liable  for  failure  to  deliver  a  message,  although  the 
addressee  lived  just  outside  the  free  delivery  limits  and  no  extra  compensation 
was  paid,  where  it  undertook  to  do  so  with  knowledge  of  the  facts,  and  by  the 
use  of  reasonable  diligence  might  have  found  the  addressee  within  such  limits. 
Telegraph  Co.  v.  Davis,  690. 

7.  Where  because  of  negligence  in  the  transmission  of  a  message  a  student  at 
a  summer  normal  school  lost  a  position  as  teacher  that  had  been  tendered  him, 
damages  resulting  from  his  failure  to  derive  benefit  from  the  remainder  of  the 
normal  course  by  reason  of  mental  worry  because  of  the  loss  of  the  position  were 
too  remote  to  be  allowed.    Telegraph  Co.  v.  Partlow,  599. 

8.  The  telegraph  company  was  liable  for  the  difference  between  the  salary 
plaintiff  would  have  received  and  that  which  he  did  receive  as  teacher  of  another 

•  school,  although  at  the  time  the  negligence  occurred  plaintiff  had  not  received  a 
teacher's  certificate,  as  required  by  the  statute,  good  for  the  ensuing  scholastic 
year — such  certificate  having  been  afterwards  procured  in  time  for  the  position 
that  was  lost.    Rev.  Stats.,  art.  3981c.    Id. 

9.  Evidence  of  expense  incurred  by  plaintiff  in  securing  another  position  was 
improperly  admitted  where  plaintiff's  pleading  did  not  set  out  such  item.    Id. 

Tenant. 

See  Landlord  and  Tenant;  Landlord's  Lien. 

Cropper  on  shares;  homestead  exemption  as  to  ungathered  crops.  See  Home- 
stead, 3. 

Ticket. 
Of  passenger;  unused  part  as  evidence.    See  Evidence,  6. 

f  Title. 

See  Colony  Grant;  Trespass  to  Try  Title. 

As  passing  from  seller  to  buyer^— latter's  risk.    See  Sale,  4;  Shipment,  1,  2. 

Reservation  of,  as- lien.    See  Pleading,  5. 

To  land;  county  court  no  jurisdiction  of.    See  Jurisdiction,  2. 

Transfer. 

Before  issuance  of  title.    See  Colony  Grant. 
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Trespasser. 
Prior  possession  sufficient  as  against.    See  Trespass  to  Try  Title,  3. 

Trespass  to  Try  Title. 
To  recover  land  sold  under  void  judgment  for  taxes.    See  Limitations,  1. 

1.  Where  plaintiff  sues  in  trespass  to  try  title  to  recover  a  tract  of  State 
school  land  by  virtue  of  his  rejected  application  to  piurchase  it,  and  he  undertakes 
to  plead  his  title  specially,  alleging  the  making  of  such  application  and  its  rejec- 
tion, a  failure  to  allege  his  right  to  purchase  as  an  actual  settler  at  the  time  of 
the  application  renders  the  petition  fatally  defective,  and  such  as  will  not  sup- 
port a  recovery  even  if  the  requisite  proof  on  that  point  had  been  made.  Ster- 
ling V.  Self,  284. 

2.  Where  in  trespass  to  try  title  plaintiff  claimed  under  deed  from  the  surviv- 
ing wife  of  F.,  a  former  owner,  and  no  will  of  F.  or  administration  on  nis  estate 
was  shown,  and  the  surviving  wife  was  apparently  not  authorized  to  make  the 
conveyance,  while  defendant  claimed  through  deed  from  F.,  plaintiff  could  not, 
since  he  had  failed  to  connect  himself  with  the  title  of  F.,  avoid  the  effect  of  the 
deed  from  him  to  defendant  on  the  ground  that  he  (plaintiff)  was  a  bona  fide 
purchaser  without  notice  thereof.    Estes  v.  Turner,  365. 

3.  Prior  possession  alone  is  sufficient  in  trespass  to  try  title  to  warrant  recov- 
ery by  plaintiff  as  against  a  naked  trespasser.    Id. 

Trial. 

1.  It  is  not  error  for  the  court  to  refuse  to  allow  two  ar^ments  by  plaintiff's 
counsel  where  counsel  for  defendant,  after  hearing  the  openmg  argument,  decline 
to  argue  the  case.    Ck)llins  v.  Clark,  341. 

2.  In  an  action  of  damages  where  the  evidence  is  sharply  conflicting,  although 
it  may  preponderate  in  favor  of  one  party,  it  is  error  for  -the  court  to  take  the 
case  from  the  jury  by  a  peremptory  instruction.    Daggett  v.  Webb,  415. 

3.  Error  in  overruling  exceptions  to  plaintiff's  allegation  that  a  city  ordinance 
required  street  cars  to  have  both  a  conductor  and  motorman  was  harmless  where 
no  evidence  of  such  matter  was  offered,  and  no  issue  in  relation  to  it  submitted 
to  the  jury.    Traction  Co.  v.  Bryant,  437. 

4.  A  motion  to  strike  out  a  supplemental  petition,  aimed  at  the  pleading  as  a 
whole,  is  to  be  treated  as  a  general  exception,  and  is  properly  overruled  where 
any  part  of  such  pleading  presents  a  valid  replication  to  any  part  of  defendant's 
answer.    Id. 

5.  Wliere  a  motion  to  strike  out  a  supplemental  petition  has  been  properly 
overruled,  plaintiff  has  the  right  to  read  it  to  the  jury  along  with  his  other 
pleadings.    Id. 

6.  A  ({uestion  asking  a  witness,  who  had  already  stated  that  plaintiff  was  on 
the  rimnmg  board  of  the  street  car  when  first  seen  by  him,  "On  what  part  of 
the  running  board  when  you  first  saw  him?"  was  not  objectionable  as  leading; 
and  error  in  allowing  the  question,  if  any,  was  harmless  where  the  evidence  was 
undisputed  that  plaintiff  was  on  the  running  board  at  the  time  of  the  injury.    Id. 

7.  Where  the  matters  alleged  in  a  supplemental  petition  were  not  insisted  on 
at  the  trial,  and  did  not  form  any  basis  for  the  judgment  rendered,  the  action  of 
the  court  in  overruling  exceptions  to  such  pleading  could  not  have  been  to  defend- 
ant's prejudice.    Johnston  v.  Arrendale,  504. 

8.  Where  the  witnesses  were  placed  under  the  rule,  and  the  defendant,  who 
was  present  and  himself  a  witness,  afterwards  gave  his  principal  witness  certain 
information  as  to  how  plaintiff  had  testified,  and  the  court  refused  to  permit  such 
latter  witness  to  testify  at  all,  although  the  information  so  given  him  could  have 
affected  his  testimony  as  to  only  one  point  at  issue  in  the  case,  while  his  testi- 
mony was  vitally  material  on  all  the  issues,  such  action  was  an  abuse  of  judicial 
discretion  constituting  reversible  error.    Johnson  v.  Conley,  576. 

Trust. 

See  Anti-Trust  Statute;  Husband  and  Wife,  14. 

Where  a  testatrix  devised  a  part  of  her  property  to  a  corporation  in  trust  for 
certain  beneficiaries,  to  be  paid  to  them  as  in  the  judgment  and  discretion  of  the 
trustee  their  necessities  should  properly  require,  it  is  held,  in  an  action  under  the 
statute  to  construe  the  will  and  bringing  in  question  the  validity  of  such  devise 
because  of  alleged  incapacity  of  the  trustee  to  execute  such  a  trust,  that  even  if 
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the  trustee  be  incompetent,  the  trust  will  not  thereby  fail,  as  a  court  of  equity 

has  power  in  such  case  to  appoint  a  proper  trustee.    Willis  v.  Alvey,  96. 

Trust  Deed. 
Sale  under;  posting  notices  of.    See  Sale,  1,  3. 

Tmstee  in  Bankruptcy. 

Claim  of,  to  school  land  transferred  after  adjudication  and  forfeited  by  State. 
See  School  Land,  8. 

Usury. 

1.  Where  plaintjff  subscribed  for  stock  in  a  building  and  loan  association  in 
order  to  obtam  a  loan,  and  the  monthly  stock  dues  added  to  the  amount  paid  by 
him  monthly  on  interest  and  premium  exceeded  the  legal  rate  of  interest  on  the 
sum  loaned,  such  monthly  dues  were  but  a  device  to  cover  usury.  Association  y. 
Marston,  100. 

2.  Where  a  building  and  loan  contract  was  tainted  with  usury,  the  court  prop- 
erly charged  the  borrower,  in  an  action  by  him  for  a  settlement  of  accounts,  with 
the  amount  of  the  loan  received,  and  credited  him  with  the  value  of  the  stock  and 
the  sums  paid  on  interest  and  premium.    Id. 

3.  Where  evidence  tending  to  vary  a  written  contract  was  admissible  to  show 
usury  in  the  contract,  and  was  considered  only  for  that  purpose,  there  was  no 
error  in  its  admission.    Id. 

4.  Although  a  written  contract  as  executed  does  not  show  on  its  face  to  be 
usurious,  it  is  always  proper,  when  it  is  attacked  for  that  reason,  to  show  by 
parol  evidence  the  real  nature  of  the  contract,  in  order  to  determine  its  usurious 
character.    Cotton  Association  v.  Rawlins,  428. 

5.  Evidence  held  to  show  that  a  contract  of  loan  made  by  and  with  a  building 
and  loan  association  was  but  a  scheme  and  device  whereby  a  greater  rate  of 
interest  could  be  charged  than  permitted  by  law.    Id. 

Variance. 

See  Allegation  and  Proof;  Building  Contract,  I;  Life  Insurance,  1. 

Plaintiff's  petition  described  a  policy  No.  188,695,  issued  to  William  Shelby, 
and  the  policy  put  in  evidence  was  No.  138,695,  issued  to  William  Selvey.  Plain- 
tiff's name  was  William  Sheivy,  and  the  evidence  as  to  the  identity  of  the  trans- 
actions left  no  doubt  that  the  policy  sued  on  was  the  identical  one  issued  to 
plaintiff,  and  the  judgment  correctly  described  the  policy  in  evidence.  Held,  that 
there  was  no  material  variance,  since  the  defendant  was  not  misled  by'  the  dis- 
crepancies, and  the  judgment  will  protect  him  from  another  suit.  Insurance  Co. 
V.  Parker,  521. 

Vendor'a  Lien. 
See  Notes,  1. 

Venue. 

See  Foreign  Corporation,  2;  Notes,  6. 

Though  the  Constitution  and  laws  make  taxes  on  personal  property  payable  in 
the  county  where  it  is  situated,  a  personal  action  by  the  State  for  their  recovery 
must  be  brought  in  the  county  of  defendant's  domicile,  where  he  asserts  this 
right,  since  the  debt  is  not  payable  elsewhere  by  his  written  contract.  Harrold 
V.  State,  524. 

Verdict. 

For  personal  injury,  held  not  excessive.  See  Damages,  1,  2;  Carriers  of  Pas- 
sengers, 16;  Personal  Injury,  11. 

Inferring  to  deed  for  description.    See  Cancellation. 

Held  ambiguous  and  uncertain.    See  Boundary,  2,  3. 

Impeaching  for  misconduct  of  jury.    See  Jury,  2. 

1.  Where  the  verdict  is  against  the  manifest  weight  and  great  preponderance 
of  the  evidence,  the  appellate  court  will  reverse  the  judgment  rendered  thereon. 
Railway  v.  Miller,  122. 
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Verdict— continued. 

2.  The  affidavits  of  jurors  will  not  be  heard  to  impeach  their  verdict  by 
showing  that  it  was  reached  by  lot.    Railway  v.  Hawk,  143. 

3.  Where  the  jury  found  for  the  plaintiff  "against  the  M.  K.  &  T.  Ry.  Co.," 
this  was  sufficient  to  authorize  a  judgment  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  it  being  a  party  defendant  to  the  suit.  Railway  v. 
Cardwell,  164. 

4.  Where  a  defendant  filed  no  answer  and  his  trustee  in  bankruptcy  one  which 
amoimted  only  to  an  appearance,  but  tendered  no  issue  (an  adoption  of  the  an- 
swer of  the  bankrupt),  there  was  no  error  in  rendering  judgment  against  the 
trustee  on  a  verdict  which  found  for  the  plaintiff  only  against  other  defendants. 
Kingsbury  v.  Bank,  387. 

5.  Where  the  verdict  itemized  the  damages  allowed  by  the  jury,  error  in  al- 
lowing items  not  recoverable  could  be  cured  by  remittitur.  Tel.  Co.  v.  Part- 
low,  599. 

Vested  Iterest. 
Benefit  certificate  as  not  giving.    See  Life  Insurance,  6. 

Vice  PrincipaL 
See  Master  and  Servant,  11. 

Void  Judgment. 
Against  wife,  on  arbitration  with  husband.    See  Arbitration,  2. 
As  subject  to  collateral  attack.    See  Judgment,  10. 
For  taxes;  action  to  set  aside.    See  Limitations,  1. 

Waiver. 

Of  proofs  of  loss — pleading  recjuisite.    See  Fire  Insurance,  2. 

Acceptance  of  service  by  married  woman  held  not.    See  Arbitration,  3. 

Of  regulations  as  to  riding  on  freight  train — ^permit  given.  See  Carriers  of 
Passengers,  12. 

Of  right  to  damages  for  delay  in  street  paving  work.    See  Damages,  6. 

Warning. 

Of  danger;  held  net  sufficiently  given  to  brakeman  by  conductor.  See  Ordi- 
nary Care,  4. 

Warranty. 

Of  answers  in  application.    See  Life  Insurance,  13. 

Where  an  article  of  machinery  sold  on  a  warranty  of  quality  is  wholly  worth- 
less, the  purchaser  may  recover  the  entire  value  of  such  an  article  as  was  war- 
ranted, and  he  is  not  required  to  give  notice  of  the  defect,  or  offer  to  return 
the  article,  or  to  return  other  apparatus  bought  therewith,  but  not  defective, 
as  a  condition  precedent  to  such  right  of  recovery.    Electric  Co.  v.  Troell,  200. 

Water  Course. 
Pollution  of  by  city  sewer.    See  Damages,  3. 

Weight  of  Evidence. 

Charges  held  to  t)e  on,  or  not.  See  Charge,  7,  9,  17;  Contributory  Negligence, 
5;  Master  and  Servant,  1,  6. 

Jury  sole  judges  of.    See  Jury,  1. 

Verdict  against,  reversed.    See  Verdict,  1. 

Widow. 
Election  by.    See  Homestead,  1. 

Wife. 

Personal  injury  to;  value  of  her  services.  See  Charge,  8;  Carriers  of  Passen- 
gers, 16. 

Stale  demand  as  against  her  equitable  title.    See  Parties,  1. 

See,  also.  Community  Property;  Husband  and  Wife;  Wife's   Separate   Estate. 
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Wife's  Separate  Estate. 

1.  A  deed  to  a  married  woman  "to  have  and  to  hold  and  enjoy  and  dispose 
of  the  -said  laud  in  any  and  every  manner  she  may  think  proper  for  her  own 
use,  benefit,  and  behoof,"  conveys  it  to  her  in  her  separate  right,  and  not  as 
community  property,    Laufer  v.  Powell,  604. 

2.  Words  granting  the  wife  power  to  dispose  of  the  property  conveyed  with- 
out her  husband  joining,  though  ineffective  for  that  purpose,  may  be  held  to 
evidence  an  intention  to  make  it  her  separate  property.    Id. 

3.  One  buying,  from  the  husband  alone,  property  which  was  conveyed  to  the 
wife  by  deed  making  it  her  separate  estate  can  not  be  protected  as  an  innocent 
purchaser.    Id. 

4.  Under  the  Act  of  January  29,  1840,  which  provided  that  lands  to  which 
the  wife  had  any  claim  at  the  time  of  her  marriage,  should  be  her  separate 
property,  her  community  interest  in  a  headright  certificate  issued,  after  her 
second  marriage,  under  special  act,  to  the  heirs  of  her  former  husband,  became 
her  separate  estate,  and  her  then  husband  took  no  interest  in  it.    Id. 

Win. 
Devising  prop^y  in  trust;  court  supplying  trustee.    See  Trust,  1. 

1.  Where  a  testator's  will  devised  certain  property  in  trust  for  the  benefit 
of  his  daughter,  providing  in  one  paragraph  that  if  the  daughter  survived  her 
nusband,  or  should  be  divorced  from  him,  then  said  trust  was  to  expire,  and 
all  the  property,  "shall  b6  surrendered  under  her  management,  *  •  •  to 
have,  hold  and  enjoy  during  her  natural  life,"  and  in  the  next  paragraph,  that 
if  the  daughter  outlived  the  husband,  "then  her  title  shall  become  absolute  with- 
out remainder  to  anyone,"  there  was  no  such  necessary  conflict  between  the  two 
paragraphs  as  to  abrogate  the  conditions  in  the  former  one  of  which  the  daugh- 
ter was  to  take  a  life  estate,  thus  defeating  the  trust, — the  contingency  of  the 
husband's  death  never  having  arisen.    Ellis  v.  Birkhead,  529. 

2.  A  provision  in  the  will  giving  the  daughter  a  life  estate  with  remainder 
to  her  children,  conditioned  upon  the  prior  death  of  her  husband,  was  not  void 
as  against  public  policy.    Id. 

3.  Where  testator's  will,  for  the  purpose,  as  recited  therein,  of  securing  to 
his  daughter  a  sustenance  against  business  vicissitudes,  and  against  the  im- 
providence and  unskillfulness  in  business  of  her  husband,  conveyed  property  to 
a  third  person  in  trust  for  the  daughter's  use,  and  provided  that  in  the  event 
the  daughter  should  be  divorced  from  her  said  husband,  then  the  trust  should 
expire,  such  provision  was  not  against  public  policy  and  void,  as  manifestly 
intended  to  incite  a  divorce.    Id. 

4.  Evidence  of  ill  feeling  between  the  testator  and  the  daughter's  husband, 
and  that  the  testator  tried  to  induce  the  daughter  to  obtain  a  divorce,  was  not 
-admissible  to  show  that  his  intention  in  making  the  will  as  he  did  was  to  incite 
a  divorce.    Id. 

5.  A  will,  in  the  form  of  a  postscript  to  a  letter,  made  disposition  of  the 

Sroperty  of  testator,  then  upon  a  journey,  "should  I  die  on  my  route,"  and  was 
uly  admitted  to  probate  on  his  death.  Held,  that  the  disposition  of  his  estate 
so  made  could  not  be  defeated,  in  a  suit  to  recover  property  claimed  under  the 
devisee,  by  the  fact  that  the  testator  died,  not  on  the  journey  in  question,  but 
after  his  return.    Laufer  v.  Powell,  604. 

Witness. 

Predicate  for  impeachment  of.    See  Carriers  of  Passengers,  18. 

Conclusion  of,  as  to  intention.    See  Evidence,  4. 

Excluding  testimony  of,  under  rule.     See  Trial,  8. 

Where  witnesses  qualified  themselves  as  expert  machinists  familiar  with  the 
operation  of  machinery,  they  were  competent  to  testify  as  to  whether  an  elec- 
tric motor  was  operated  under  normal  and  proper  conditions.  Electric  Co.  v. 
Troell,  200. 

Written  Instrument. 
See  Charge,  16,  18;  Evidence,  14;  Practice  on  Appeal,  13. 
Vol.  30  Civil— 45. 
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